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MR.   JUlflCE  MATCHETT  DELIVERED  THE   OPINION  OF   THE  COURT. 


and 

W.    F»    (^LINGER,    et  al., 

Appellants. 


h 

APPEAL  FROM 

SUPERIOR  COURT, 
COOK  COUNTY. 


In  an  aetlon  filed  by  the  plaintiff  corporation  November 
12,  196,  to  quiet  the  title  to  certain  tracts  of  vacant  real 
estat^de scribed  in  the  complaint,  there  was  service  by  publica- 
tion, (.efault  of  defendants  and  a  decree  for  plaintiff  on  June 
2,  19^,  Gallinger,  Plalsler,  and  others,  filed  petitions  praying 
the  dpree   might  be  set  aside.  The  petitions  were  filed  under 
§50  (|)  of  the  Civil  Practice  Act  (Smith  Kurd's  Anno,  St*.t,  Chap* 
110, far,  174,  p.  404),  Plaintiff  answered  the  petitions,  the 
causfwas  referred  to  a  master  who  took  the  evidence  and  reported, 
reootendlng  the  deoree  of  June  2,  1956,  stand  and  the  petitions 
di6n(seed  for  want  of  equity.  Exceptions  were  overruled,  a  de- 
crees reoommended  entered  July  16,  1938,  and  petitioners  appeal. 

The  facts  reported  by  the  master  are  that  the  Kaspar 
Ameican  State  Bank,  as  trustee,  was  vested  with  the  legal  title 
of  iheee  premises  and  held  the  same  under  a  declaration  of  trust 
fotfthe  use  and  benefit  of  Charles  C.  Cross,  Joseph  A.  Hinkamp, 
Edir  R.  Redlioh  and  J.  Hinkamp,  The  declaration  of  trust  pro- 
vi*d  that  the  Interest  of  any  beneficiary  should  consist  solely 
of  la  power  of  direction  to  deal  with  the  title  through  a  committee 
of  three  members  or  through  Robert  P,  Webb;  also  the  right  to 
receive  the  proceeds  from  the  rentals  or  sales  made  of  any  part 
off  the  premises,  all  of  which  should  be  deemed  personal  property. 
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Joaeph  A,  Hinkamp,  Redlich  and  Cross  incorporated  Hinkamp  & 
Company,  each  of  these  three  holding  one-third  of  its  capital 
stock.   The  Kasper  Bank  sold  the  premises  to  other  banks  which 
took  title  as  trustee  in  each  case.  Robert  P.  Webb,  at  first 
a  salesman  for  Hinkamp  &  Company,  later  became  one  of  the  bene- 
ficiaries and  the  vice  president,  treasurer,  and  a  director  of 
Hinkamp  &  Company,  Hinkamp  &   Company  was  agent  to  sell.   In 
order  to  sell  business  lots  in  these  subdivisions  the  benefici- 
aries organized  what  were  known  as  Hinkamp  Syndicates.  A  trust 
agreement  was  prepared  for  each  syndioate  which  designated  the 
proper  bank  as  trustee,  fixed  the  unitization  of  each  syndicate 
and  divided  its  units  into  4500  each.   Hinkamp  &   Company  sold 
shares  in  these  syndicates  to  approximately  644  persons  and 
issued  to  them  certificates  showing  their  interest  in  the  prem- 
ises. Each  certificate  recited  the  name  of  the  holder,  the 
amount  of  shares  or  units  purchased,  the  sum  of  money  paid  on 
aooount,  etc.   This  plan  was  often  used  during  the  boom  days  to 
dispose  of  real  estate.   The  certificates,  however,  while  they 
described  real  estate,  provided  that  the  holder  of  the  certificate 
should  have  an  interest  only  in  the  proceeds  of  the  sale  of  the 
premises  and  not  any  interest  in  the  land  therein  described, 
Then  came  the  depression.   The  certificate  holders  defaulted  on 
payments  they  had  agreed  to  make  and  vendee  banks  who  had  pur- 
chased or  contracted  to  purchase  the  lands  from  the  Kaspar  Amer- 
ican State  Bank  also  defaulted  in  the  payment  of  obligations 
under  their  contracts.  The  dissatisfied  holders  recorded  certain 
certificates  and  the  purpose  of  this  suit  is  to  have  their  appar- 
ent interest  removed  as  clouds  upon  the  title  of  plaintiff,  who 
through  mesne  conveyances  has  become  the  owner  in  fee  simple  of 
these  tracts  of  land.   As  already  stated  the  decree  is  in  favor 
of  the  plaintiff* 
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It  is  contended  for  reversal  that  the  court  erred  in 
entering  a  final  decree.   It  is  said  that  the  hearing  provided 
for  by  §50  (8)  of  the  Civil  Practice  Act  is  not  a  final  hearing 
on  the  merits  hut  only  a  preliminary  hearing  on  the  petitionees 
right  to  answer,  and  in  support  of  this  contention  the  defendants 
cite  Bruner  v.  Battell,  83  111,  317,  323;  Philip  Qollner  Co.  v. 
Grille tte,  216  111*  App.  25;  Sullivan  v.  Sullivan,  275  111.  App. 
597;  First  Cong.  Church  v.  Page,  257  111.  472,  476,  and  Con-ell 
v,  Grleder,  245  111.  378,  381. 

The  record  shows  that  this  point  was  raised  upon  the 
hearing  before  the  master;  that  the  master  ruled  that  under  the 
pleadings  the  hearing  was  on  the  merits  and  advised  the  point 
be  presented  to  the  court  before  hearing  testimony  on  the  merits. 
The  defendants  presented  a  petition  to  the  chancellor  who  indi- 
cated he  would  accept  the  view  of  the  master,  whereupon  defend- 
ants withdrew  their  petition  to  have  the  hearing  limited  to  the 
preliminary  question  and  the  parties  proceeded  to  offer  evidence 
on  the  merits*  Irrespective  of  the  construction  which  might  be 
put  upon  §50  (8),  we  hold  that  by  so  proceeding  the  petitioners 
acquiesced  in  the  ruling  of  the  master  and  chancellor  and  cannot 
now,  In  view  of  this  voluminous  record,  be  heard  contend  that  the 
court  had  only  power  to  settle  the  preliminary  question. 

Defendant  also  contends  that  the  complaint  was  multi- 
farious and  that  the  defects  in  process  were  such  that  jurisdiction 
of  the  court  over  defendants  was  not  acquired.  For  the  same 
reason  (namely  that  they  proceeded  to  hear  the  oause  on  its 
merits)  they  cannot  now  be  heard  to  urge  this  contention. 

It  is  urged  that  the  Kaspar  American  State  Bank  was 
without  authority  under  its  contracts  to  deolare  a  forfeiture 
because  these  contracts  contained  no  provision  that  time  should 
be  of  the  essenoe  thereof,  and  in  support  of  this  contention 
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Clark  v,  Lyons,  25  111,  105,  Is  cited.   The  case  Is  not  at  all 
controlling*  The  question  there  involved  was  one  of  whether  a 
mere  delay  in  payment  would  Justify  a  forfeiture.  The  Supreme 
Court  held  it  did  not.  In  this  case  it  is  not  a  question  of 
delay  but  rather  a  question  of  whether  these  purchasers  shall 
be  allowed  to  hold  their  interest  without  paying  at  all.  They 
do  not  ask  time  to  pay}  they  do  not  offer  to  pay  at  any  time 
whatsoever*  As  a  matter  of  fact,  they  wish  to  rescind  their 
purchases  on  the  ground  of  fraud  and  at  the  same  time  keep  what- 
ever interest  they  purchased.  This,  of  course,  they  cannot  do. 
The  master  found,  as  a  matter  of  fact,  that  there  was  no  fraud 
or  misrepresentation  in  the  sale  to  these  defendants  of  their 
syndicate  certificates,  and  it  is  argued  by  the  plaintiff  that, 
as  a  matter  of  fact,  there  was  no  fraud.  Their  contention  is 
based  on  the  fact  undenied  that  there  was  at  this  time  a  great 
rise  in  the  value  of  real  estate  and  that  any  of  the  represen- 
tations which  may  have  been  made  to  purchasers  were  Justified. 
An  examination  of  the  evidence  leads  us  to  grave  doubt  on  this 
proposition.  However  that  may  have  been,  the  evidenoe  shows 
that  these  defendants  at  no  time  took  the  position  that  they 
had  been  defrauded  up  to  the  time  their  petitions  were  filed  in 
the  trial  court.  The  plaintiff  points  out  that  nothing  is  better 
established  in  the  law  than  that  he  who  seeks  to  rescind  for 
fraud  must  not  speculate  upon  a  possible  profit,  notwithstanding 
the  fraud,  but  must  act  promptly  to  enforoe  his  rights  upon 
learning  of  it.   Day  v.  Fort  Scott  Investment  Co.,  153  111,  293, 
304;  Greenwood  v,  Fenn,  136  111,  146,  158;  Kanter  v,  Ksander, 
344  111,  408,  415,  are  cited. 

The  solicitors  in  this  case  were  familiar  with  all  the 
facts  and  both  of  them  testified.  The  testimony  of  defendants1 
solicitor  is  to  the  effect  that  the  subscribers  did  not  continue 
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thelr  payments  because  of  the  depression  and  because  they 
didn't  have  the  money*   They  made  no  claim  that  they  had  been 
defrauded  or  that  the  property  wag  overpriced  or  that  they  did 
not  get  what  was  sold  to  them.  Defendants  cite  a  number  of 
oases  but  all  are  clearly  distinguishable, 
The  decree  will  be  affirmed, 

AFFIRMED. 

MoSurely,  P.  J,,  and  O'Connor,  J. ,  eoncur» 
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OSCAR  P.  RUBARDT, 

Appellant, 

v. 

MARIE  RUBARDT  3ALZKAN  and  HAROLD  L. 
SALZMAN, 

Appellees 


MARIE  RUBARDT  SALZMAN, 

Appellee, 

v. 

OSCAR  P,  RUBARDT, 

Appellant,  ) 


APPEAL  PROM 

CIRCUIT  COURT, 
COOK  COUNTY, 


314I.A.  189 


MR.  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OP  THE  COURT. 

November  30,  1937,  Oscar  P,  Rubardt  filed  his  complaint 
in  equity  against  hie  daughter,  Marie  Rubardt  Salzman,  and  her 
husband,  Harold  L.  Salzman.  The  bill  prayed  for  the  return  of 
property  taken,  an  injunction  against  further  transfer,  that 
alleged  articles  of  co-partnership  should  be  declared  void,  an 
accounting  taken  and  other  relief* 

An  injunction  issued  December  3  against  defendants  and 
their  attorney,  Al  Martin  Curtis,   The  Salzmans  answered  denying 
the  equity  of  the  complaint  and  filed  a  counterclaim  attaching  a 
copy  of  the  alleged  articles  of  co-partnership.   The  counterclaim 
prayed  the  partnership  might  be  held  valid  and  dissolved  for  the 
fault  of  0,  P,  Rubardt,  a  receiver  appointed,  and  an  accounting 
taken. 

The  complaint,  the  answer  and  the  counterclaim  were 
verified.   February  7,  1938,  the  cause  was  referred  to  a  master 
to  report  "relating  only  to  the  existence  of  a  co-partnership". 
The  master  reported  there  was  a  partnership,  under  (Smith-Kurd's 
Anno,  Stat,,  Chap.  106  1/2,  §7,  p.  721).   The  court  overruled 
exceptions  and  entered  an  order  approving  the  report  and  rere- 
ferrlng  the  cause  to  state  the  account.   The  master  filed  his 
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second  report  with  extended  findings  of  fact  and  law.  Plaintiff's 
exceptions  were  overruled  and  a  final  decree  entered  February  23, 

1940, 

The  decree  finds  that  Oscar  P.  Rubardt  entered  into  a 
partnership  with  his  daughter,  Marie  Rubardt  Salzman,  on  May  1, 
1935  under  the  name  of  0.  P.  Rubardt  &   Co. ;  that  it  was  an  equal 
partnership  as  to  assets  and  profits;  that  Oscar  P.  Rubardt  wrong- 
fully caused  the  dissolution  of  it;  that  certain  valuable  trade- 
marks registered  in  the  name  of  Oscar  P.  Rubardt  and  never  as- 
signed by  him  were  a  part  of  the  partnership  assets;  that  the 
real  estate  on  which  the  business  is  conducted,  title  to  which 
is  in  the  name  of  Osoar  P.  Rubardt,  is  also  a  part  of  the  part- 
nership assets;  that  Oscar  P.  Rubardt  caused  the  dissolution  of 
the  co-partnership  wrongfully  and  that,  therefore,  in  computing 
the  value  of  his  Interest  the  good  will  of  the  business  should 
not  be  considered;  that  it  is  Just  and  equitable  that  the  pos- 
session and  management  of  the  property  and  business  of  0.  P. 
Rubardt  &   Company  should  be  forthwith  delivered  and  surrendered 
to  the  defendant  and  counterclalmant,  Marie  Rubardt  Salzman  under 
(Smlth-Hurd  Anno,  3tat, ,  Chap.  106  1/2,  §38,  pp.  760-761). 

Plaintiff  argues  the  findings  of  the  master  and  the 
decree  are  against  the  manifest  weight  of  the  evidence.  After 
careful  consideration  of,  the  reports  of  the  master,  the  findings 
of  the  decrees,  hearing  the  oral  argument  of  counsel,  and  not 
unmindful  of  the  weight  to  be  given  to  findings  of  fact  by  a 
master  when  approved  by  the  chancellor,  we  are  persuaded  the 
contention  must  be  sustained. 

Plaintiff  at  the  time  of  the  hearing  was  72  years  of 
age.  He  was  born  in  Denmark,  came  to  this  country  when  23  years 
of  age  and  worked  as  an  interior  decorator.  Later  he  became  an 
importer  of  dyes.   During  the  First  World  War  it  became  impossible 
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to  Import.   In  1916  he  began  to  manufacture  dyes.  He  specialized 
in  two  colore,  ecru  and  cream.  He  added  other  formulas.  At 
first  he  carried  on  the  business  in  his  garage.  He  was  sole 
owner.  He  did  the  work  and  kept  the  books.   The  business  pros- 
pered.  It  was  moved  to  5116  North  Ravenswood  Avenue  into  a 
building  owned  by  him.  He  registered  in  his  name  trade-marks 
for  his  products  which  were  known  as  "Pro  Dura  Tint  and  Dye  Tab- 
lets". 

In  1893  he  married  Marie  Rubardt.   They  had  three 
daughters,  Thyra,  who  married  Mr,  Jensen,  Ethel,  who  became  Mrs. 
Ulrey,  and  Marie,  who  on  October  26,  1934,  was  married  to  Dr. 
Harold  L.  Salzman,  a  dentist,  co-defendant.   Mrs.  Marie  Rubardt 
obtained  a  divorce  from  her  husband  in  1923  on  the  ground  of 
cruelty.   They  were  remarried  in  1932,  After  this  litigation  was 
begun  she  sued  for  separate  maintenance. 

In  1927  Mr,  Rubardt  became  ill  and  arrangements  were 
made  with  the  two  daughters,  Ethel  and  Marie,  who  were  then  in 
California  with  their  mother,  to  come  to  Chicago  and  work  in  his 
business.   They  came  and  entered  on  the  work  with  skill  and 
energy,  Mr.  Rubardt  was  absent  much  of  the  time.   In  his  absence 
he  trusted  everything  to  Marie*  She  took  care  of  the  books, 
drew  checks,  and  purchased  securities  for  her  father.   Her  sister, 
Thyra,  lived  at  Eau  Claire,  Wisconsin,  with  her  husband,  Arthur 
Jensen,   Ethel  and  Marie  at  first  were  paid  about  |Sf  each  per 
week.  This  compensation  from  time  to  time  was  Increased.  Ru- 
bardt went  to  Denmark  almost  every  year.  He  owned  a  home  in 
Florida  and  usually  was  there  from  November  to  April  or  May. 
The  business  prospered.   The  books  show  that  the  net  profit  before 
making  provisions  for  depreciation  and  adjustments  for  inventory 
variation,  for  these  years  were:  1930,  ^31,349,80;  1931,  #33,759.03; 
1932,  #36,308.59;  1933,  *36,376.34;  1934,  -^36,997.04;  1935, 
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$40,191«92J  1936,  $60,2  7, 84;  1957,  #45,502.72;  1938  (for  6 

months)  $25,784.69, 

The  daughter,  Ethel,  married  Mr,  Ulrey.  A  son  was  born. 
There  was  a  divorce,  and  Mr,  Rubardt  made  provision  for  the  fam- 
ily, Marie  Rubardt  was  23  years  of  age  when  she  began  to  work 
for  her  father.  He  came  to  have  complete  confidence  in  her.   In 
1933,  the  father,  mother  and  Marie  made  a  trip  together  to  Europe 
at  his  expense,   Marie  was  often  with  them  at  the  Florida  and 
Wisconsin  homes. 

The  pleadings  of  Mrs.  Balzman  aver  that  prior  to  May  1, 
1933,  the  business  was  conducted  largely  as  a  family  enterprise 
under  an  oral  agreement.  Whether  there  was  an  agreement,  it  is 
a  fact  that  Mr,  Rubardt  paid  considerable  amounts  for  the  support, 
maintenance  and  pleasure  of  his  own  and  the  families  of  his 
daughters.  If  there  was  any  intention  May  1,  1933,  to  supersede 
this  agreement  with  another,  there  is  no  evidence  tending  to 
show  consultation  with  other  members  of  the  family  with  referenoe 
the re to » 

The  principal  controversy  is  whether  a  partnership  in 
fact  existed.  Defendants  rely  much  on  the  writing  dated  May  1, 
1933.   The  evidence  shows  this  writing  was  prepared  by  Leo  Kradln, 
a  "tax  counsellor*.  Mr.  Kradin  testified  on  the  first  reference; 
he  was  not  called  on  the  second.  His  testimony  is  that  he  met 
plaintiff  in  an  auto  repair  shop  where  they  were  introduced  by  a 
Mr,  Norgaard.   Kradin  says  that  Norgaard  recommended  him  to  Mr, 
Rubardt  as  an  expert  in  tax  problems.   Later  Kradin  was  called  in 
by  Marie  Rubardt  (now  Mrs,  Salzman)  to  make  out  the  income  tax 
returns.  Kradin  prepared  the  returns  from  1930  up  to  and  in- 
cluding 1936,   Mr,  Kradin  says  Mr.  Rubardt  talked  with  him  in 
April,  1933,  and  later  came  to  his  office  with  Marie.   Kradin 
says  Mr,  Rubardt  asked  him  about  a  partnership.  Kradin  told  him 
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there  would  be  many  advantages.   Kradin  also  says  he  told  Rubardt 
the  only  change  needed  would  be  in  the  Investment  account;  that 
there  should  be  one  for  Rubardt,  another  for  Marie,  Rubardt  then 
asked  him  to  draw  an  agreement,  saying  it  was  merely  a  family 
affair  that  would  not  require  a  lawyer.  Kradin  says  he  next  saw 
Rubardt  and  Marie  at  the  office  of  0.  P.  Rubardt  &  Company, 
Kradin  got  a  printed  form  of  agreement  for  partnership,  took  it 
to  the  office  May  1,  1933,  and  asked  Marie  to  fill  it  out  with 
the  typewriter.   She  did  this,  her  father  listening  while  he 
(Kradin)  dictated.  He  swears  positively  Marie  and  Mr,  Rubardt 
signed  the  writing  there  at  that  time.  The  agreement  was  made 
and  a  carbon,  Kradin  took  the  original  and  filed  it  for  record. 
He  afterwards  picked  it  up  at  the  recorder's  office  and  mailed 
it  to  the  office  of  0.  P.  Rubardt  &   Company,  The  cross  mark  in 
front  of  Marie's  signature  is  not  explained. 

Rubardt  denies  the  Instrument  was  executed  at  the  time 
or  in  the  manner  Kradin  recites.  He  admits  his  signature  is 
genuine.  He  denies  he  signed  the  writing  at  that  time  or  with 
any  intention  to  create  a  partnership.  He  says  he  was  away  from 
home  muoh  of  the  time,  was  in  111  health  and  often  signed  papers 
submitted  to  him  by  his  daughter  without  examination.  The  infer- 
ence is  that  his  signature  was  obtained  surreptitiously, 

Marie  (Mrs.  Salzman)  says  the  agreement  was  executed 
May  1,  1933,  in  the  office,  then  at  2847  McLean  Avenue,   In  gen- 
eral, she  corroborates  the  testimony  of  Kradin,   She  says  her 
father  had  prior  to  this  time  talked  with  her  about  a  partnership 
and  said  she  was  entitled  to  be  a  partner  because  of  the  help 
she  had  been  to  the  business.  More  than  three  years  afterwards, 
Mrs.  Salzman  says,  while  in  Florida  in  1936,  she  obtained  her 
father's  signature  to  a  card  for  the  bank  account  at  the  First 
National  Bank,   The  card  is  in  evidence.  The  word  "partners"  is 
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written  on  it  in  the  handwriting  of  Rubardt.  He  admits  hie 
signature  but  says  he  does  not  remember  when  he  signed  it.   Mrs. 
Salzman  kept  the  books  and  with  Kradin  prepared  and  filed  the 
Income  tax  returns,  Kradin  made  entries  which  it  1b  now  argued 
show  a  partnership  set  up.   The  date  of  entry  is  indefinite  - 
"May,  1933".   It  is  on  page  23  of  the  cash  Journal,   It  shows 
an  investment  credit  of  $16,762,59  each  for  Marie  Rubardt  and 
0.  P.  Rubardt,   These  amounts  represented  the  net  worth  of  the 
business  as  shown  by  the  books  December  31,  1938,   The  figures 
are  purely  arbitrary  in  so  far  as  the  supposed  partnership  set 
up  is  concerned.  There  was  no  computation  of  profits  from  Decem- 
ber 31,  1932,  to  May  1,  1933,  the  date  of  the  agreement.   The 
figures,  as  Mrs,  Salzman  admits,  included  much  personal  property 
of  Mr,  Rubardt' a.  As  a  matter  of  fact,  May  1,  1933,  did  not 
mark  any  actual  change  in  the  way  the  business  was  conducted, 
Mrs,  Salzman  continued  her  services  as  formerly  and  drew  her 
weekly  salary  as  usual,  Rubardt  continued  to  withdraw  cash  from 
the  business  as  theretofore.  In  the  year  1934  he  withdrew  in 
cash  143,363.11, 

An  accountant  hired  by  Mrs.  Salzman  afterwards  undertook 
to  allocate  the  Income  of  the  business  to  Mrs,  Salzman  and  her 
father  one-half  to  each.  There  are  no  entries  on  the  books  made 
in  the  usual  course  of  business  Justifying  such  allocation. 
Entries  made  later  by  the  accountant  are  purely  arbitrary  and 
for  the  purposes  of  the  suit,  Mrs.  Salzman  continued  to  keep 
the  books.  There  are  no  entries  by  her  allocating  profits  of 
1933  as  between  herself  and  her  father.   There  was  no  conveyance 
of  the  premises  on  which  the  business  was  conducted  to  the  sup- 
posed partnership  nor  conveyances  to  it  of  any  of  the  assets 
personally  owned  by  Rubardt,  There  is  no  proof  of  notice  to 
customers  or  the  public,  no  ohange  in  the  books  or  method  of 
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doing  business,  except  as  stated. 

The  writing  provides  the  father  and  daughter  are  to 
become  co-partners  under  the  name  of  0.  P.  Rubardt  &  Company, 
to  begin  the  1st  day  of  May,  1933,  and  continue  for  25  years, 
or  until  terminated  by  mutual  consent  on  60  days'  notice,  Each 
party  is  to  contribute  #10,000,   Each  may  withdraw  not  more  than 
#60  per  week  for  personal  expenses  to  be  deducted  from  profits, 
if  there  are  profits,  otherwise  from  the  investment.  In  case 
of  dissolution  the  Invested  capital  is  to  be  determined  by  re- 
placement value,  the  party  remaining  to  have  the  right  to  remun- 
erate the  withdrawing  party  by  paying  50$  cash  and  50$  in  twelve 
equal  monthly  installments. 

Neither  of  the  parties  made  any  contribution  of  i?10,000, 
although  Mrs,  Salzman's  accountant  credits  her  with  &10,000  and 
charges  her  with  a  loan  from  her  father  of  the  same  amount. 
There  was  a  credit  to  each  of  an  investment  of  £16,762.50,  based 
on  the  net  worth  of  the  business  December  31,  1932,  There  are 
no  entries  in  the  usual  course  of  business  showing  such  transac- 
tion* March  15,  1934,  Mrs,  Salzman  filed  her  personal  income 
return  for  the  year  1933.   In  it  she  states  under  oath  that  her 
occupation  is  "office  clerk"  and  that  her  income  for  the  year  was 
11,560*   She  and  Kradin  also  made  and  filed  on  that  date  income 
return  for  0,  P,  Rubardt  for  1933,   This  return  states  that  he 
is  the  sole  proprietor  of  0,  P,  Rubardt  &  Company.   February  4, 
1936,  Mrs,  Salzman  made  a  return  to  the  Census  Bureau  in  which 
it  was  stated  the  name  of  the  business  was  0.  P.  Rubardt  &  Com- 
pany; that  the  name  of  the  owner  was  0.  P,  Rubardt,  and  that 
there  was  only  one  proprietor.  The  return  was  under  oath,   The 
income  tax  return  for  the  business  for  the  year  1934  was  prepared 
by  Mrs.  Salzman  and  Kradin  and  filed  March  15,  1935.   This  return 
said  the  business  was  a  co-partnership  organized  Janu&ry  1,  1934, 
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and  that  Marie  Salzman  and  0.  P,  Rubardt  each  had  a  half  Interest 
In  the  net  income  and  computed  the  income  tax  on  that  basis. 
Mr,  Rubardt  was  out  of  the  state  at  the  times  these  returns  were 
made  and  did  not  have  any  direct  part  in  making  them. 

The  first  entry  in  the  books  indicating  a  withdrawal 
from  the  business  by  Mrs,  Salzman  for  herself  other  than  her 
weekly  wages  was  made  by  her  in  the  cash  Journal  on  April  28, 
1936,   On  that  date  she  eharged  herself  with  $27,044.31,  and 
drew  out  the  same  amount  for  her  father.  A  few  days  afterwards 
she  used  this  to  purchase  in  her  own  name  $53,000  par  value 
United  States  bonds  at  the  price  of  #54,088.26.   She  rented 
safety  deposit  box  No,  44238  in  her  own  name  at  the  First  National 
Bank  and  deposited  these  bonds  in  it.   The  bonds  remained  there 
until  July  28,  1937,  when  she  rented  box  No,  7729  at  the  First 
National  Bank  and  placed  the  bonds  in  it.   She  gave  her  husband, 
Harold  L.  Salzman,  power  of  attorney  to  enter  this  box.   The 
United  States  government  made  a  deficiency  tax  assessment  against 
the  business  of  138,757,  covering  the  years  from  December  31, 
1928,  to  December  31,  1937,   The  assessment  shows  fraud  penalties 
for  the  calendar  years  1930  to  1935  in  the  sum  of  $9,415,51. 
Ag  a  matter  of  fact,  Mrs,  Salzman  admits  that  in  keeping  the 
books  the  expense  accounts  were  padded  for  the  purpose  of  reducing 
the  net  income  and  thus  the  income  tax.   She  charges  she  was 
coerced  by  her  father  to  do  this.   She  says  he  even  threatened 
to  have  her  prosecuted  in  order  to  compel  obedience  to  his  unlaw- 
ful demands.  He  denies  all  this.   He  was  not  in  Chicago  when 
these  returns  were  made  and  filed.  Mrs.  Salzman  had  a  tax  expert 
on  whom  she  would  naturally  rely,  Mr.  Rubardt  may  have  approved; 
he  did  not  coerce  Mrs,  Salzman  with  reference  to  the  income  returns. 

It  is  not  eertain  just  when  Mrs.  Salzman  decided  to 
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claim  she  was  a  half  owner  of  the  business,  April  28,  1936,  was 
the  date  upon  which  she  withdrew  money  from  the  business  and 
purchased  $53,000  in  United  States  bonds  in  her  own  name  and 
put  these  bonds  with  $15,000  others  owned  by  Mr.  Rubardt  in  her 
own  box*  Dr.  Salzman,  her  husband,  knew  of  this  transaction. 
It  is  perfectly  clear  Rubardt  did  not  know.   She  did  not  inform 
him,  although  on  leas  important  matters  she  wrote  with  partic- 
ularity about  the  business,  as  indicated  by  her  letter  of  May  6, 
1937,  addressed  to  "Dear  Papa",  expressing  much  concern  for  his 
health  and  ending,  "Love  and  Kisses,  Marie", 

The  first  break  between  Mrs.  Salzman  and  her  father 
arose  about  a  real  estate  broker  named  Kester,  Mr.  Rubardt  met 
him  through  Mr,  Ulrey,   Mr,  Rubardt  desired  to  purchase  a  #50,000 
mortgage  for  his  three  daughters  and  negotiated  for  it  through 
Kester,  He  paid  Kester  ^5,000  as  a  down  payment,  Kester  used 
the  money  for  his  own  purposes  and  did  not  buy  the  mortgage.  He 
finally  admitted  this  to  Mr.  Rubardt  and  promised  restitution. 
Mr.  Rubardt  talked  with  Mrs,  Salzman  and  told  her  Kester  was  a 
crook.   She  resented  this.   About  this  time  her  whole  attitude 
toward  her  father  changed,   '//hen  he  asked  questions  she  did  not 
seem  to  wish  to  answer.  He  became  suspicious.  He  went  to  his 
safety  deposit  box  at  the  First  National  Bank  and  found  it  had 
been  put  in  the  name  of  Mrs.  Salzman  and  that  he  could  not  have 
access.  He  telephoned  her  and  requested  her  to  meet  him  at  the 
bank,  which  she  did  the  following  day  and  gave  him  access  to  box 
No,  7728.   Mr,  Rubardt  took  out  the  contents  of  the  box,  wrapped 
the  securities  in  a  paper,  which  he  took  to  the  office.  He 
counted  the  cash.  He  made  a  list  of  the  securities.   He  rewrapped 
all  in  the  paper,  handed  it  to  Mrs,  Salzman  and  told  her  to  place 
the  package  back  in  the  box.   She  did  so.  This  would  have  been 
a  good  time  to  tell  him  of  box  No.  7729,  in  which  was  #68,000  in 
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securitleg  belonging  to  Mr.  Rubardt,  ;|15,000  of  which  had  been 
purchased  by  him  long  prior  to  May  1,  1933,  She  did  not  avail 
herself  of  the  opportunity. 

After  the  remarriage  of  Rubardt  to  his  divorced  wife 
and  up  to  the  time  of  this  difference  the  record  indicates  the 
mother,  daughters  and  their  three  families  were  happy  together,. 
The  evidenoe  shows  Mr,  Rubardt  was  generous  to  them.   The  mortgage 
he  negotiated  to  purchase  through  Kester  for  the  daughters  is 
only  one  of  many  instances.  He  seems  to  have  been  extraordinarily 
fond  of  Mrs,  Salzman.  Mr,  Rubardt  supported  Ethel's  family  after 
she  was  divorced  from  her  husband.   In  May,  1936,  he  presented 
his  daughter,  Mrs,  Jensen,  with  twenty-one  one  hundred  dollar 
bills.  Her  husband,  Arthur  Jensen,  who  testified  for  defendants, 
gives  a  picture  of  family  felicity  as  it  existed  prior  to  1937, 
In  the  fall  of  that  year  Mr,  Rubardt  told  him  he  had  a  lot  on  his 
mind,  Jensen  says  that  this  was  the  matter  about  Mr,  Kester; 
that  Mr,  Rubardt  said  the  sad  part  of  the  whole  story  was  that 
his  daughter  seemed  to  be  taking  the  side  of  Kester*  As  a  matter 
of  fact,  it  is  hard  to  understand  why  the  family  took  the  part 
of  Kester,  He  seems  to  have  confessed  his  misappropriation  of 
$5,000  of  Rubardt1 s  money  as  the  family  knew. 

Matters  came  to  a  climax  at  the  office  on  October  11, 
1937,   The  facts  are  narrated  by  Mrs,  Salzman,  Mr,  Rubardt  and 
Margaret  Connolly  (an  employee),  who  were  the  only  persons  present, 
Mrs,  Salzman  came  to  the  office  about  11  o'clock  in  the  morning, 
Mr.  Rubardt  asked  her  some  questions.   She  made  no  answer.  He 
asked  her  if  he  was  not  worthy  of  an  answer,  then  talked  about 
Kester*  Rubardt  said  Kester  was  a  crook,  Mrs.  Salzman,  he  says, 
said  Kester  was  an  honest  man.   Mrs.  Salzman  says  she  told  her 
father,  MHe  is  not  a  crook  and  you  should  remember  no  man  is  a 
crook  until  he  is  proven  a  crook,  and  I  heard  him  say  he  would 
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glve  you  that  money  back".  She  went  Into  the  laboratory.  She 
says  Mr.  Rubardt  followed  her  and  said  he  wanted  to  dissolve  the 
partnership.  She  also  says  he  said,  rtI  am  going  to  olean  every- 
thing out  of  the  bank  and  I  am  going  to  elean  everything  out  of 
the  vault  and  I  want  you  to  give  me  the  keys  that  belong  here". 
She  says  she  went  into  the  lar  er  office.  He  followed  and 
grabbed  the  keys  away  from  her,   She  tried  to  get  a  ring  which 
belonged  to  her,  and  he  put  her  aside,   She  says  he  struck  her. 
He  finally  handed  the  ring  to  her.   She  says,  "I  opened  the  key 
ring,  took  off  the  key  he  wanted  and  handed  it  to  him.  I  asked 
him  if  he  were  trying  to  crush  me.  He  said,  'I  am  going  to  crush 
you  again  and  again  and  again,  and  I  want  you  to  get  out  of  here 
and  stay  out.   If  you  don't  get  out,  I  will  throw  you  out'." 
Mr,  Rubardt  denies  he  struck  her  or  used  any  such  language  and 
is  corroborated  by  Margaret  Connolly.  Miss  Connolly  says  Mrs. 
Salzman  cried  out,  "Call  the  police".  All  agree  that  Mr.  Rubardt 
went  home  and  that  Mrs,  Salzman  stayed.   She  was  apparently  ex- 
elted.   She  and  Miss  Connolly  took  a  drink  of  whiskey  together, 
and  for  some  time  she  talked  bitterly  about  her  father  to  Miss 
Connolly.   Mr.  Rubardt  says  Mrs.  Salzman' |  last  words  to  him  at 
the  office  were,  "You  can't  fire  me";  that  he  replied,  "What  do 
you  meant «j  that  she  said,  "You  will  find  out".  If  she  made  this 
last  statement  she  spoke  truly.  $hen  she  left  the  office  she 
went  to  the  bank.  Her  attorney,  Mr.  Curtis,  was  with  her.   She 
took  the  contents  of  box  No.  7728,  more  than  i4,000  in  cash, 
196,000  in  Treasury  Notes  and  other  securities.   She  also  took 
from  box  No,  7729  the  #63,000  in  United  States  Treasury  Notes 
which  she  had  purchased  with  funds  taken  from  the  business  April 
28,  1936,  and  $15,000  of  government  bonds  Mr,  Rubardt  owned  prior 
to  May  1,  1933,   On  October  13,  she  drew  and  cashed  a  check  for 
|20,000  on  the  bank  account  to  her  own  order,  practically  ex- 
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hausting  it.  Prior  to  this  time  she  had  taken  the  ledger  Journal 
and  the  cash  book  to  her  apartment  at  the  Edgewater  Beach  Hotel, 
She  says  her  father  told  her  to  destroy  them.  He  denies  he  did 
so.  She  had  also  taken  the  cancelled  checks  and  hooks  of  check 
stubs.  It  is  apparent  Rubardt  knew  nothing  about  the  securities 
that  were  in  box  No,  7729,   His  first  knowledge  of  the  appropri- 
ation of  these  securities  came  from  his  attorneys  to  whom  an 
attorney  for  Mrs,  Salzman,  gave  Information  that  Mrs.  Salzman 
had  taken  them, 

Plaintiff  filed  suit  November  30,  1937,  His  complaint 
describes  carefully  the  securities,  etc.,  of  which  he  had  made  a 
list,  None  in  box  No,  7729  was  included.  Defendants'  attorneys 
were  before  Judge  Peinberg  at  the  hearing  on  the  injunction. 
They  told  the  Judge  that  plaintiff's  attorneys  had  been  given  a 
complete  list  of  securities  taken.  The  list  did  not  include  this 
168,000  of  securities  in  box  No,  7729,  and  Mr,  Curtis  says  he 
did  not  know  about  the  taking  of  these  at  that  time,  Mrs.  Salz- 
man did  not  disclose  these  in  her  sworn  pleadings.   They  are  not 
included  in  the  injunction.  It  is  apparent  Mr.  Rubardt 'e  first 
knowledge  of  this  box  No,  7729  and  its  contents  was  secured  from 
defendants'  attorney  in  February,  1938, 

The  decree  is  based  upon  the  theory,  first,  that  Mrs. 
Salzman  was  an  equal  partner  in  the  business  with  her  father; 
second,  that  Mr.  Rubardt  wrongfully  excluded  her  from  the  business; 
and,  third,  that  she  was  wholly  without  fault.  In  our  opinion 
the  evidence  will  not  sustain  any  one  of  these  theories. 

In  the  first  place,  it  appears  the  supposed  partnership 
was  ereated  for  the  sole  purpose  of  reducing  the  income  tax  the 
business  would  be  required  to  pay.   There  was  no  intention  to 
oreate  a  partnership  with  a  view  to  sharing  profits  equally. 
This  appears  from  the  undisputed  facts  that  the  author  of  the 


.    .. 

iood  rfsso  «sSS  bnM 
.  if  s^ab  erifi 

*09  -j    J&«ri    ©if?       »08 

t   frfirocfa  I  warnl  *J  I  5qq»  al  J I      ,acfw*e 

-i  .  .  ■••>'-!  xocf  ni   »«xew  tfArf* 

'tlUOBS    »8f'  EOltA 

•oexfif   rtoieir   £>»£[ 

,  ,*        ,9«1}2  1<9t:ao  8©cfiioa»f> 

a^sniocfJs    'atfi  .  ,:<?.IL 

TJOlstf    9191T 

nvotts,  **t1£3nt  ;f   Mo?  ^sflT 

9riT  .fla^sJ  aatltMitrosa   lo  Jail  ©Jslqaioo 

sri  htJM                    .  <                           .^JtiwoM   lo  000, 6d$ 

-    -    ■     ,  ."s  wonrf  Jon  JbJtJo 

.  pit   ©a ei  :                 -*!'   Jon  bib  tt&m 

fit                                ,                        -i  al  JI      .                      I'    «tt   Hi  ia&ulofli 

mo                »••  saw  itMfiffta  ,                                   NlMM 

fltOCttA     '  ^©Jb 

■■><»f>    9ifT 

*I9Xf    ritiW    r  Oft    3AW    BAMS Ib8 

.    Qtit  m<  tstfufi    .        - 

Rotntqo  ttso  at     .fJCtml  lih  *fifl* 

,fO«     £IiW    9©fl©6iV©    9X» 

nt*»q  b  d'sill   9rf?  nl 

9loa    ©rid"   toT:   fi9JS910   8AW 

ffl  on'tAW  9*t9rtT      #^Aq  osf  b*ni'  ow  aasji.taucf 

:  .rsria   otf  w»Jtv  «  rfflw  qirfatartfiAq  A  •*as*io 

ft  siaaqqe  aldT 


-13- 

wrltlng  was  a  tax  expert,  that  no  partnership  books  were  kept 
nor  partnership  profits  distributed.   This  also  is  made  clear 
by  Mrs,  Salzman' s  own  income  tax  return  for  the  year  1933  (made 
March  15,  1934)  and  from  her  report  to  the  Census  Bureau  under 
oath,  Every  circumstance  in  the  case  indicates  that  the  partner- 
ship was  fictitious.  We  think  it  also  apparent  that  both  the 
supposed  partners  knew  this  to  be  true.  At  least  they  acted  as 
if  they  did.  We  hold  there  was  no  partnership  within  the  meaning 
of  Section  7  of  the  Uniform  Partnership  Act, 

In  the  second  place,  assuming  the  existence  of  such  a 
partnership,  the  evidence  is  wholly  insufficient  to  show  Mrs, 
Salzman  was  wrongfully  excluded  from  the  business.   The  finding 
of  the  master  and  the  decree  on  this  point  rests  wholly  on  the 
uncorroborated  testimony  of  Mrs,  Salzman,  which  is  denied  by 
Mr,  Rubardt  and  negatived  by  the  testimony  of  Margaret  Connolly, 
The  finding  le  also  against  inferences  to  be  drawn  from  every 
circumstance  in  the  case,  Mrs.  Salzman  admits  that  on  October  11 
Mr,  Rubardt  went  home,  leaving  her  in  possession  of  the  premises. 
It  is  apparent  she  went  to  the  office  on  that  day  in  a  frame  of 
mind  seeking  an  altercation  with  her  father.  Why  else  her  Inex- 
cusable defense  of  Kester,  her  cry  for  the  police,  her  swift 
movement  to  the  deposit  boxes  in  company  of  her  attorney?  The 
facte  here  do  not  Justify  a  finding  that  she  was  excluded  from 
the  business.  As  a  matter  of  fact,  she  excluded  herself. 

The  key  plaintiff  took  from  his  daughter  on  October  11 
was  not  the  door  key  but  a  key  to  a  filing  cabinet.  It  is  true 
he  changed  the  locks  on  the  doors  but  not  for  several  weeks  and 
only  after  he  had  learned  the  manner  In  which  the  Salzmans  had 
wrongfully  taken  possession  of  his  property  and  their  attempts 
to  wreck  his  business.  He  remained  in  possession  of  the  business 
and  managed  it  until  July  21,  1939,   During  that  time  it  prospered. 
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Profits  were  at  the  rate  of  140,000  to  | 50, 000  per  year.   Not- 
withstanding, on  July  21,  1959,  unwilling  apparently  to  abide 
the  usual  process  of  the  courts,  an  order  was  secured  depriving 
him  of  possession  and  appointing  a  trustee,  directing  the  trustee 
to  take  control  of  the  business  Hand  to  pay  Oscar  P,  Rubardt  and 
Marie  Salzman  each  the  sum  of  $100.00  per  week  until  the  further 
order  of  the  court".   The  order  also  directed  the  payment  of 
$15,000  to  each  of  thea  out  of  the  assets  of  the  business. 

In  the  third  place  (again  assuming  a  partnership,  which 
we  hold  did  not  in  fact  exist)  Mrs,  Salzman  was  not  without  fault. 
Her  raid  on  the  deposit  boxes,  the  bank  account,  etc,  came  per- 
ilously near  to  larceny. 

Upon  the  filing  of  the  record  in  this  court  the  defend- 
ants made  a  motion  to  dismiss  that  part  of  the  appeal  which  asked 
a  reversal  of  the  decree  of  October  4,  1938,   The  motion  was  made 
on  the  theory  that  the  decree  was  final  and  appealable  and  that 
no  notice  of  appeal  was  given  within  90  days  thereafter,  as  re- 
quired by  §  76  of  the  Civil  Praotice  Act,   This  motion  was  re- 
served to  the  hearing  and  is  reargued  in  the  briefs.   Defendants 
say  the  decree  of  October  4,  was  final  and  appealable  because 
it  disposed  of  a  distinct,  definite  and  separate  branch  of  the 
controversy,  namely,  whether  there  was  a  partnership  between 
Mrs,  Salzman  and  her  father.  Numerous  cases  are  cited,  Sebree 
v,  Sebree.  293  111.  228;  Suffolk  v,  Lelter.  261  111,  App.  82; 
V/yman  v,  Hageman.  318  111.  64,  73,   The  issue  of  the  partnership 
was  raised  in  the  case  not  only  by  plaintiff's  complaint  and  the 
answer  of  defendants  but  also  by  defendants'  counterclaim  and  the 
answer  of  plaintiff  to  it.   It  was  essential  to  the  case  stated 
in  the  counterclaim  that  proof  of  the  existence  of  a  partnership 
should  be  made.   Generally  speaking,  a  decree  is  not  final  unless 
it  terminates  the  litigation  on  the  merits  of  the  case,  so  that 
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the  court  below  has  only  to  proceed  with  the  execution  of  its 
decree.  Where  a  decree  retains  Jurisdiction  of  the  cause  for 
future  determination  of  substantial  matters  in  controversy,  or 
where  the  decree  fails  to  fix  the  principles  by  which  accounts 
between  the  parties  are  to  be  stated,  and  further  judicial  action 
is  necessary,  a  decree  is  interlocutory. 

The  decree  of  October  4,  did  not  end  the  case  on  the 
merits.  There  remained  for  consideration  what  were  the  assets 
of  the  partnership,  whether  these  Included  good  will  and  the 
trademarks  and  the  real  estate  in  which  the  business  had  been 
conducted,  and  also  whether  Mr.  and  Mrs.  Salzman  were  justified 
in  appropriating  the  cash  and  securities  in  the  bank  and  safety 
deposit  boxes.  The  finding  as  to  the  partnership  really  settled 
nothing  definitely.   In  Gray  v.  Ames.  220  111.  S51,  77  N.  E,  219, 
the  Supreme  Court  said:   "A  final  decree  is  one  which  fully  de- 
cides and  disposes  of  the  entire  merits  of  the  case." 

To  the  same  effect  are  Chechlk  v.  Koletsky.  305  111, 
518,  137  N#  E.  419?  Smith  v,  Bunge.  358  111,  229,  293  N,  E.  122; 
Relchwein  v.  McCarthy.  300  111,  App,  237,  20  N.  E.  2d  814;  Fyffe 
▼.  Fyffe.  292  111.  App,  539,  11  N,  E.  2d,  857;  Bglln  v,  Glatz, 
287  111.  App.  44,  4  N,  E.  2d,  259;  People  ex  rel,  Nelson  v.  Stony 
Island  State  Savings  Bank.  355  111,  401,  180  N.  E.  267;  People 
v,  Fisher.  335  111,  406,  167  N.  E.  59, 

The  motion  will  be  denied. 

The  opinion  on  this  appeal  has  been  unusually  delayed 
because  it  was  first  assigned  to  the  Second  Division,  where,  after 
oral  argument  and  at  the  request  of  parties,  attempts  were  made 
at  conciliation  without  avail.  The  Second  Division  then  requested 
the  appeal  be  transferred  to  this  court  and  an  order  to  that 
effect  was  entered.   It  was  again  argued  orally  and  further  briefs 
submitted.   The  record  is  voluminous,  consisting  of  about  3,000 
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pages  of  testimony  with  about  500  exhibits. 

The  controlling  facts,  as  we  view  them,  are,  however, 
few  and  practically  uncontradicted.   Rubardt  created  and  developed 
this  business.   It  is  wholly  his.   Mrs,  Salzman  made  affidavits 
to  that  effect  several  times  after  May  1,  1935.  His  family 
throughout  the  years  have  had  from  it  maintenance  and  support. 
They  have  never  contributed  a  penny  to  it,  He  may  not  be  with- 
out faults,  but  this  record  indicates  generous  treatment  of  his 
wife,  his  children  and  their  families.  He  came  to  have  supreme 
confidence  in  Mrs.  Salzman  and  trusted  everything  to  her.   While 
he  was  abroad  the  idea  seems  to  have  developed  that  the  ficti- 
tious partnership  agreement  might  be  used  as  a  basis  of  depriving 
him  of  this  business  and  of  his  estate.   This  was  begun  April 
28,  1936,  when  in  his  absence  Mrs.  Salzman  placed  in  the  exclusive 
control  of  herself  and  her  husband  ^58,000  of  United  States  bonds 
purchased  with  his  money  in  her  own  name.   Having  thus  deprived 
him  of  his  property,  she  wrote  to  him  at  length  about  hie  busi- 
ness, addressing  him  as  "Dear  Papa",  expressing  solicitude  for 
his  health,  and  sending  him  "kisses".  Upon  his  return  she  picked 
a  quarrel  with  him,  taking  the  part  of  a  man  who  had  appropriated 
to  his  own  use  money  that  Mr,  Rubardt  had  entrusted  to  him. 
She  quarreled  about  this  and  made  it  the  occasion  for  rifling 
deposit  boxea,  the  bank  aocount,  etc.   Those  who  should  have 
restrained  her  participated  in  a  conspiracy  to  take  away  from 
her  father  (then  70  years  of  age)  the  business  which  belonged 
to  him.   She  did  not  act  alone,  and  those  who  persuaded  and  ad- 
vised her  are  as  much  at  fault  as  she. 

The  decree  will  be  reversed  and  the  cause  remanded  with 
directions  to  dismiss  the  counterclaim  for  want  of  equity,  to  set 
aside  the  order  dismissing  the  complaint,  and  to  take  an  accounting 
of  the  moneys  and  property  these  defendants  have  wrongfully  appro- 
priated to  their  own  use. 

REVERSED  AND  REMANDED  WITH  DIRECTIONS. 

McSurely,  P.  J.,  and  O'Connor,  J8 ,  concur. 
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\F/      OSCAR  P.    RUBARDT, 
\f    J  Appellant, 

v, 

MARIE  RUBARDT  SALZMAN  and  HAROLD  L, 
SALZMAN, 

Appellees, 


APPEAL  FROM 

CIRCUIT  COURT, 
CUOI  COUNTY. 


j    314  I.A.  189" 


NMARIE  RUBARDT  SALZMAN, 
^1  Appellee, 

▼. 

'CAR  P,  RUBARDT, 

Appellant. 

OPINION  OK  PETITION  FOR  REHEARlNfl. 
MR.  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendants  reargue  the  case,  but  we  are  not  convinced. 
They  raise  another  question,  presented  for  the  first  time  here 
in  their  petition  and  not  raised  in  the  trial  court.   They  say 
if  the  partnership  agreement  was  executed  to  reduce  the  amount 
of  income  tax  this  would  constitute  a  fraud,  and  that  a  court 
of  equity  will  not  relieve  against  it.  They  cite  cases  where 
the  courts  have  refused  to  set  aside  deeds  made  for  a  fraudulent 
and  illegal  purpose,   Blake  v.  Ogden,  223  111.  304;  Lines  v. 
ifllley.,  253  111.  440  at  451. 

There  are  several  answers:  first,  this  question  cannot 
be  raised  for  the  first  time  on  appeal;  second,  while  this  court 
pointed  out  the  evidence  indicated  the  purpose  of  the  proposed 
partnership  was  to  reduce  income  tax,  we  did  not  hold  the  purpose 
to  be  fraudulent  or  that  there  was  a  wrong  in  that  respect  in 
which  Marie  and  her  father  were  ^arl  delicto;  third,  if  „.  a88uae 
the  agreement  was  fraudulent  and  for  a  fraudulent  purpose,  clearly 
Marie,  whose  counterclaim  is  based  on  it,  is  the  party  who  is 
impaled;  fourth,  the  rule  called  to  our  attention  is  based  on 
the  equitable  maxim  that  he  who  comes  into  equity  aust  comc  wlth 
clean  hands.   The  maxim  has  its  limitations  which  ar?  applicable 
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here. 

In  Pomeroy's  Equity  Jurisprudence,  4th  Ed,,  Vol,  1, 

§399,  quoted  by  this  court  in  American  University  v.  Wood,  816 

111.  App,  189,  affirmed  by  the  Supreme  Court  in  294  111,  196,  it 

was  said: 

»  *  ♦  •  It  does  not  extend  to  any  misconduct, 
however  gross,  which  is  unconnected  with  the 
matter  in  litigation,  and  with  which  the 
oppesite  party  has  no  concern,  'when  a  court 
of  equity  is  appealed  to  for  relief  it  will 
not  go  outside  of  the  sub.1ect-ma.tter  of  the 
controversy,  and  make  its  interference  to 
depend  upon  the  character  and  conduct  of  the 
moving  party  in  no  way  affecting  the  equitable 
right  which  he  a?serts  against  the  defendant, 
or  the  relief  which  he  demands, H 

The  subject  matter  of  this  controversy  concerns  the 

ownership  of  this  business,   Mrs,  Salzman's  claims  are  not 

materially  affected  by  the  admitted  fact  that  she  padded  the 

payrolls  for  a  fraudulent  purpose,   Rubardt's  title  to  these 

assets  does  not  in  any  way  depend  upon  any  wrongful  conduct  on 

his  part.   The  property  is  his  because  he  bought  and  paid  for 

it  and  the  business  is  his  because  he  created  it  by  his  industry. 

He  has  not  conveyed  to  any  other.   The  petition  for  rehearing 

will  be  denied, 

PETITION  DENIED. 
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JAY  W.  RAPP,  Administrator  of  the 
Estate  of  George  Tong,  Deceased, 
Appellee, 

v. 

GRACE  E,  GOERLITZ  and  CHARLES  GOERLITZ, 
Defendants* 


APPEAL  FROM 

3UPERI0R  COURT 
COOK  COUNTY, 


On  Appeal  of  CHARLES  GOERLITZ,       ^J  -  -*  ^v3 

Appellant.  J  j_  4  l.A*  I  8^ 

MR,  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OP  THE  COURT, 

This  is  an  appeal  hy  Charles  G-oerlltz  from  a  judgment 
of  | 10, 000  entered  against  him,  impleaded  with  his  mother,  Grace 
E,  Goerlitz.   The  action  was  brought  by  the  administrator,  under 
the  statute,  for  alleged  negligence  in  driving  an  automobile, 
said  to  have  been  the  cause  of  the  death  of  the  intestate,  A 
complaint  was  filed  on  November  22,  1940,  summons  was  served  and 
the  default  of  both  defendants  entered.   The  oause  was  submitted 
to  a  Jury,  and  on  an  ex  parte  trial  the  verdict  was  rendered  with 
Judgment  as  heretofore  stated. 

Our  deoision  in  this  case  is  controlled  by  our  opinion 
in  General  No,  41939,  in  which  an  opinion  has  been  this  day  filed. 
More  than  30  days  after  the  entry  of  the  Judgment  in  this  case, 
both  defendants  filed  a  motion  in  the  nature  of  a  writ  of  error 
coram  nobis  under  §72  of  the  Civil  Practice  Act,   The  plaintiff 
answered,  evidence  was  taken  and  the  court  entered  an  order  set- 
ting aside  the  Judgment  as  to  Grace  E,  Goerlitz  but  denying  the 
motion  as  to  Charles  Goerlitz*  The  appeal  in  41939  was  by  Charles 
Goerlitz  from  that  order,  and  this  appeal  is  by  Charles  Goerlitz 
from  the  Judgment  that  was  rendered  on  the  verdict  of  the  Jury, 

Upon  the  trial  of  the  case  it  appears  that  uncontradicted 
evidence  was  given  to  the  effect  that  Charles  Goerlitz,  at  the 
time  of  the  accident  in  which  deceased  was  injured,  when  the  suit 
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was  begun,  and  at  the  time  of  the  trial  and  entry  of  Judgment, 
was  a  minor  19  years  of  age.   On  the  authority  of  Peak  v.  3hasted, 
21  Ill#  137,  and  other  cases  cited  in  that  opinion,  it  was 
reversible  error  for  the  court  to  proceed  to  Judgment  without 
appointing  a  guardian  ad  litem  to  defend  the  minor.   For  that 
error  the  judgment  will  be  reversed  and  the  oauee  remanded  for 
another  trial, 

REVERSED  AND  REMANDED, 
McSurely,  P.  J.,  and  O'Connor,  J.,  concur. 
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BERNICE  HILGER,  as  Administratrix  of  the 
Estate  of  Peter  Hilger,  Deceased,  and 
OLLIE  DE  ANGELO, 

Appellees, 


▼. 


PUBLIC  SERVICE  COMPANY  OF  NORTHERN 
ILLINOIS,  a  corporation, 

Appellant, 


APPEAL  FROM 

CIRCUIT  COURT, 

ROSE  HILGER,  as  Administratrix  of  the       )     COOK  COUNTY, 
Estate  of  Martin  Hilger,  Deceased,         ) 
Appellee  ) 

v.  ) 

) 
PUBLIC  SERVICE  COMPANY  OF  NORTHERN  ) 

ILLINOIS,  a  corporation,  ) 

AppeUant.     3  X  4  J»  >A#  J^Q 

MR,  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT* 

April  3,  1938,  Martin  Hilger  was  digging  a  well  on  a 
lot  purchased  by  him  in  a  subdivision  Just  north  of  Melrose  Park 
in  Cook  County,   The  lot  fronted  on  19th  Avenue,  was  143,19  feet 
in  depth  and  on  its  rear  abutted  another  lot  (No,  61)  which 
fronted  on  18th  Avenue,  Peter  Hilger  and  Ollie  DeAngelo  were 
helping  Martin  Hilger  dig  the  well.  At  the  rear  of  the  lots 
in  this  subdivision  was  a  20  foot  strip  of  land  dedicated  as  an 
easement  for  public  utilities,  and  in  the  center  of  this  strip 
defendant  Public  Service  Company  had  erected  its  system  for 
distributing  electricity  to  its  customers  through  transmission 
lines.  In  digging  the  well  Peter  Hilger  used  a  metal  drill  or 
auger  about  eight  inches  in  diameter  and  3  feet  long  to  which, 
from  time  to  time  as  the  work  progressed,  were  attached  pieces 
of  galvanized  pipe  about  10  feet  long.  The  well  was  down  about 
33  feet  and  the  auger  with  sections  of  pipe  attached  to  it  had 
become  about  33  feet  long.   This  pipe  came  in  oontact  with  defend- 
ant's wires,   Martin  and  Peter  Hilger  were  instantly  electrocuted. 
Their  widows  were  appointed  to  administer  their  respective  estates, 


'••3X> 
,OjaOHA  39  SIJJO 


■  *    . 


, 


sri*  to  xi'xJfii?BX«XffiJ5>A  aa   ,iJ3BJIH  aeOfl 


a  no  XX©w  3  %nt-gglb  aaw  tasXXfc  nXtfisM   t9SGX    »C  XXiqA 
jCtbS  ©ao-xXsM  lo  1  ■  ni  atXri  Ycf  -beaarfo-xiiq  cfroX 

,      X  saw   tdnn©vA  xJJSX  no  *«ta  9      .i*nuoO  rfooO  nl 

rfoi,  ,  f*  taei  aJi  no  fin*  dtqeb  nX 

9i?w  oXasnAgG  bXJ  •■'XH  <x«#»1      ,  N     f?A  di&i  no  ftaine?) 

■f<  ,  $IS>  isgXXK  nXJiaM  anXqXarl 

na  ea  bvfm&Ui  qiitfa  tfoot  OS  a  8*w  noXa  XvXXxfua  airi*  nX 

qlits  1  'iajrnso  ©.-id-  nX  £na   ^aalJXXi^if  ^aaaa 

tot  *?X  JbeJosis  fijsri  ^nsqeiop  90XV19B  olXcfu*!  tfn&fcnsleJi 

noXaajtti  -saimGjsuo  sSX  oJ  xStz>li3o$£®  •gnttudt-. 

•xo  XXXiX)  XsJara  s  fiaau  «j«sXXH  X9W  extt  ^tU^lb  ill      ,88flXX 

trfoXdw  o*  anoX  t*V  tecfasaXX)  nX  aerfoni  *rf8*«  *uoda  rtaaua 

9  009iq  fisrioaJJa  9rt9w   ,&eas9t ,  »  Britf  «a  anXfr  otf  a«X;f  moil 

Jwods  nwofi  aaw  XX9W  arfT      .giv  I   OX  tfuotfa  9qiq  fiasXA^rXaa  lo 

X)Bri  *X  oJ  ©arfoaJJa  9qXq  to  anoXJoss  rftfXw  «xea««  ertt   on 
-Jbnelaft  ri*Xw  *od*noo  nX  smao  aqlq  sitVH     .gnoX  Sea* 
#.&93  £•  ^XfrnatanX  9*xew  M#t*  fina  nlJiaM     .ssiXw  a'Jna 

.aajTisJae  an  *ia  it  oefrnXoiqa  »«xaw  t  *»rfT 


-2- 

and  each  brought  suit  against  defendant  under  the  statute.  Ollie 
DeAngelo  was  severely  Injured  at  the  same  time  and  also  brought 
suit  against  defendant,  charging  negligence.   The  cases  were 
tried  together  and  verdicts  entered  in  favor  of  the  three  plain- 
tiffs. Each  of  the  estates  of  those  who  died  was  allowed  #10,000, 
and  DeAngelo  $400,  Judgments  were  entered  in  favor  of  each  plain- 
tiff on  these  separate  verdicts.  Defendant  appeals* 

It  is  contended  for  reversal  that  an  instruction  for 
defendant  requested  at  the  close  of  all  the  evidence  should  in 
each  case  have  been  given;  that  the  persons  injured  were  not  in 
the  exercise  of  due  care;  that  a  new  trial  should  have  been  given 
because  the  verdicts  were  against  the  manifest  weight  of  the  evi- 
dence, and  because  of  errors  in  the  ruling  of  the  court  on  the 
admission  of  evidence  as  well  as  for  erroneous  instructions  given 
at  the  request  of  plaintiffs, 

The  physical  facts,  established,  we  think,  by  a  prepon- 
derance of  the  evidence,  are  that  the  well  was  being  dug  5  feet 
and  6  inches  west  of  the  strip  of  land  occupied  by  the  public 
utility.  The  posts  upon  which  defendant's  wires  were  strung 
were  set  in  the  center  of  the  strip.  The  distance  from  the  well 
to  a  point  directly  under  the  nearest  power  line  was  15  feet  and 
6  inches  by  actual  measurements.   On  each  of  the  poles  were  two 
cross-arms.  Two  wires  were  on  the  top  of  the  top  cross-arm.  One 
of  these  was  a  primary  wire  carrying  2300  volts  of  electricity. 
The  other  was  a  neutral  wire.  Three  wires  were  attached  to  the 
lower  cross-arm.  These  carried  115  to  120  volts  of  electricity 
to  the  ground,  The  distance  between  the  poles  next  north  and 
south  of  the  place  where  the  accident  occurred  was  by  actual 
measurement  240  feet.   The  accident  happened  about  midway  between 
these  two  poles.   The  poles  were  30  feet  long  and  set  in  the 
ground  about  5  feet  from  the  surface.   The  wires  on  the  top  cross- 
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arms  of  the  poles  were  24  feet  and  5  inches  above  the  ground. 
The  wires  on  the  lower  cross-arms  at  the  poles  were  22  feet  and 
5  Inches  above  the  ground.   The  point  of  lowest  sag  of  the  wires 
on  the  lower  cross-arm  was  18  feet  and  3  inches  above  the  ground. 
The  point  of  lowest  sag  of  the  wires  on  the  top  cross-arms  was 
19  feet  and  10  inches  above  the  ground. 

The  auger  was  operated  by  turning  it  around  by  hand 
using  a  pipe  wrench.  As  the  depth  of  the  well  increased  pieces 
of  galvanized  pipe  were  attached  to  the  auger.  The  driller  had 
pieces  of  galvanized  pipe  6  inches  in  diameter  and  about  10  feet 
long.  After  the  auger  was  sunk  2  or  3  feet,  the  method  used 
was  to  screw  on  to  the  auger  one  of  these  pieces  of  pipe.  When 
the  well  had  been  sunk  to  a  depth  of  10  feet  another  piece  of 
10  foot  pipe  was  attached,  The  diggers  had  with  them  five  pieces 
of  such  pipe,  each  10  feet  in  length.  Their  method  of  drilling 
was  to  screw  the  auger  into  the  ground,  then  pull  it  out  and 
clean  the  dirt  out  of  it.  The  three  men  started  to  work  about 
10  or  10:30  o'clock  in  the  morning  of  April  3,  1938.  They  began 
by  constructing  a  foundation  for  a  building  on  space  measured 
off  on  the  lot  and  dug  a  trench  about  the  space  18  inches  deep 
and  about  22  square  feet  of  ground.  Then  they  began  to  dig  the 
well,  quit  for  lunch,  returned  in  the  afternoon  and  continued  to 
work  at  the  well  until  the  accident  happened. 

This  subdivision  was  laid  out  in  1935,   Defendant's 
transmission  lines  were  completed  in  1937,   There  was  no  insula- 
tion covering  the  wires.   There  were  no  signs  warning  persons 
working  about  any  danger  from  the  wires, 

DeAngelo  testified  the  weather  was  windy  and  cold  that 
day.  He  says  that  after  drilling  down  3  feet  they  connected  a 
10  foot  pipe  to  the  auger.  He  says  he  was  holding  the  pipe 
straight  up  while  Martin  and  "Pete"  bent  down  and  turned  it  all 
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around,  and  that  after  they  got  the  drill  down  to  where  they 
used  up  the  first  10  feet  of  pipe  they  put  on  another  10  feet  of 
the  same  pipe*  He  says  that  at  the  time  of  the  accident  they 
pulled  out  the  pipe;  that  NI  was  holding  the  pipe  straight  and 
they  pulled  out  on  the  pipe  and  I  heard  some  kind  of  noise,  I 
don't  know  what  you  call  it,  some  noise  from  the  top,  and  they 
all  fell,  the  whole  3  of  them.  All  3  of  us  fell  down.   At  the 
time  I  heard  the  noise  I  held  the  pipe  straight.   The  pipe  was 
not  curved,  it  was  a  straight  pipe.  The  hole  was  about  6  Inches 
wide  [apparently  diameter].  !■  had  two  sections  of  this  10  foot 
pipe  on  the  drill  and  3  left  on  the  ground.  The  2  pipes  20  feet 
and  there  was  about  3-1/2  about  23  or  24  feet.  This  noise  I 
heard  was  on  the  top.  At  one  time  the  wire  sizzled  like  that, 
I  can't  explain  it  any  better.  On  that  day  I  had  on  shoes  with 
rubber  soles*  *  *  *  After  the  sizzling  I  woke  up  again  and  saw 
the  sun  shining.   I  don't  know  how  long  I  was  laying  down  there, 
I  saw  Peter  and  Martin  laying  on  the  ground  there.   I  didn't  see 
the  pipe.  Oh,  yes,  the  pipe  was  laying  down  there.  The  pipe  was 
laying  down  and  falling  on  top  of  the  body  there.  I  mean  on  top 
of  Martin." 

By  actual  measurements  the  sag  on  the  top  wire  was  4 
feet  and  7  Inches,  and  this  was  the  wire  which  carried  2300  volts. 
It  was  the  only  wire  which  carried  a  load  sufficient  to  have 
caused  the  death  of  these  men.   The  cross-arm  on  the  poles  was 
5  feet  and  7  inches  long.  The  wire  closest  to  the  property  on 
which  the  well  was  being  dug  was  more  than  7  feet  inside  the 
easement  of  the  utilities  company.   The  well  was  some  distance 
from  the  west  boundary  line  of  the  easement.   The  maximum  sag 
in  the  primary  wire  was  4  feet  and  7  inches.   The  maximum  sway 
in  this  wire  physically  possible  would  be  until  it  was  on  the  same 
horizontal  plane  as  the  cross-arm.  At  the  maximum  sway  of  the 
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wire  It  would  be  still  more  than  2  feet  east  of  the  west  line 
of  the  easement*  The  average  velocity  of  the  wind  on  this  day 
was  13,7  miles  per  hour,  and  there  was  a  momentary  velocity  of 
40  miles  per  hour  for  a  time,  the  wind  blowing  from  the  south- 
west. The  southwest  wind  would  tend  to  carry  the  wire  away  from 
Instead  of  toward  the  well.   The  distance  from  the  well  to  a 
point  directly  underneath  the  nearest  wire  was  15  feet  and  6 
inches.  The  well  at  the  time  the  accident  occurred  was  at  a 
depth  of  23  feet  and  3  inches.   The  total  length  of  the  pipe 
attached  as  it  was  to  the  auger  was  31  feet  by  actual  measurement, 

As  we  have  already  stated,  none  of  the  wires  were  in- 
sulated and  no  warning  signs  of  any  kind  were  placed  in  that 
vicinity.  We  hold,  however,  there  was  nothing  in  the  situation 
such  as  would  cast  on  the  defendant  company  the  duty  of  giving 

warning,  as  was  the  case  in  Merlo  v.  Public  Service  Company,  et 

313  111.  App.  57,  38  N.K  ad/986, —  

al,/^¥X*&*&ft?xxKg8K*X£X898£ag£;  There  the  proof  shoved  that 

the  Public  Service  Company  had  actual  notice  of  the  work  being 

done  and  of  its  dangerous  character.   In  this  case  the  defendant 

had  no  reason  to  suppose  the  well  was  being  dug  on  Mr.  Hilger's 

lot*  or  knowledge  of  the  manner  in  which  it  was  being  dug. 

The  physical  facts  (as  the  same  appear  from  actual  meas- 

urements)  are  such  as  to  leave  little  doubt  of  the  way  this  acoi- 

dent  occurred.  It  is  true  numerous  witnesses  for  plaintiffs 

gave  evidence  as  to  the  physical  situation  with  reference  to  the 

transmission  wires  and  the  well  from  which  it  might  be  inferred 

that  the  line  swayed  over  and  came  in  contact  with  the  auger  and 

pipe  attaohed  to  it,  which  were  straight  up,  but  their  opinions 

were  mere  estimates  made  some  three  years  after  the  accident  in 

question  occurred.  As  against  undisputed  actual  measurements 

evidence  of  this  kind  (while  admissible)  would  have  little  weight. 

In  Lou than  v,  Chicago  City  Ry.  Co. ,  198  111.  App.  329  at  333,  we 
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said  suoh  evidence  was  "Exceedingly  inaccurate  and  very  unreli- 
able". 

We  deem  it  unnecessary  to  discuss  the  questions  raised 
as  to  the  different  respects  in  which  it  is  urged  the  jury  might 
have  found  defendant  guilty  of  negligence.   It  was  essential 
to  the  case  of  each  plaintiff  that  it  should  be  proved  the  party 
injured  at  the  time  of  the  accident  was  in  the  exercise  of  due 
care  for  his  own  safety*  In  the  face  of  absolutely  certain 
evidence,  which  compels,  as  it  seems  to  us,  the  conclusion  that 
as  the  well  became  deeper  the  diggers  attached  pieces  of  pipe 
to  the  auger  making  it  of  dangerous  length,  we  are  persuaded 
that  contact  with  this  dangerous  wire  was  made  only  by  permitting 
the  pipe  attached  to  the  auger  to  fall  over  and  upon  the  wire. 

Under  the  law  as  stated  by  the  court,  it  was  necessary, 
in  order  that  plaintiffs  might  recover,  that  the  Jury  should  find 
they  were  at  the  time  they  were  injured  in  the  exercise  of  reason- 
able care*  The  Jury  must  have  so  found,  but  their  verdicts,  for 
the  reason  Just  stated,  are  against  the  evidence.  For  that 
reason  a  new  trial  should  have  been  granted.  For  the  error  in 
denying  that  motion  the  Judgment  will  be  reversed  and  the  cause 
remanded* 

REVERSED  AND  REMANDED. 
Mo  Surely,  P.  J.,  and  O'Connor,  J.,  concur. 
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JAY  w.  RAPP,  Administrator  of  the 
Estate  of  George  Tong,  Deceased, 
Appellant, 

v. 

GRACE  E,  GOERLITZ  and  CHARLES  GOERLITZ, 
Appellees, 


APPEAL  PROM 

SUPERIOR  COURtV 


MR.  .JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT 

314I.A.l9i 

This  appeal  is  from  the  same  order  we  reversed  in  part 
in  No.  41939,  opinion  filed  this  day.  Defendants  (mother  and 
son)  were  sued  by  the  administrator  to  recover  damages  under  the 
statute  for  alleged  negligence  on  September  19,  1940,  from  which 
the  deceased  received  the  injuries  from  which  he  died.  The  first 
count  of  the  complaint  charged  negligence;  the  second  wilful, 
wanton  and  malicious  conduct.   Summons  was  served  on  both  defend- 
ants December  13,  1940;  their  defaults  entered  January  9,  1941. 
On  January  17  there  was  a  trial,  defendants  not  appearing.  There 
was  a  verdict  of  guilty  as  to  both  with  damages  assessed  at 
410,000,00,  and  judgment. 

March  10,  1941,  defendants  filed  a  motion  in  the  nature 
of  writ  of  error  coram  nobis  under  §72  of  the  Civil  Practice 
Act.   They  moved  the  Judgment  be  set  aside  and  a  new  trial  granted. 
The  ground  of  the  motion  as  to  Charles  was  that  he  was  a  minor. 
The  motion  as  to  him  was  denied.   The  ground  of  the  motion  as  to 
Grace  E.  Goerlit*  was  an  excusable  mistake  on  her  part  through 
which  she  failed  to  appear  and  interpose  her  defense.   The  plain- 
tiff made  a  motion  to  strike  defendants'  motion  under  §72  and  the 
affidavits  supporting  it.   The  court,  however,  considered  the 
motions  and  also  heard  oral  evidence  with  the  result  stated. 
This  particular  appeal  is  by  plaintiff  from  that  part  of  the 
order  which  set  aside  the  Judgment  as  to  Grace  E.  Goerlit*. 

The  plaintiff  contends  (citing  a  number  of  well  known 
authorities,  such  as  Marabla  v,  Mary  Thompson  Hnapit*-.,  309  m. 
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147;  Chapman  v.  North  American  Ins.  Co. ,  292  111.  179;  Linehan 
v,  Travelers  Ins.  Co,,  370  111,  157;  Cramer  v,  Illinois  Commer- 
cial Men's  Age'n. ,  260  111,  516)  that  ordinarily  a  court  Is  with- 
out power,  after  the  expiration  of  the  term,  to  set  aside  a  final 
Judgment;  that  the  motion  in  the  nature  of  a  writ  of  error  coram 
noble  is  not  Intended  to  relieve  a  party  from  the  consequences 
of  his  own  negligence,  and  the  writ  does  not  lie  to  review  an 
error  or  mistake  of  the  court  in  point  of  law  but  must  concern 
some  error  of  fact,  not  of  record,  which  if  known  to  the  court 
would  have  prevented  the  entry  of  the  Judgment,   Generally  speak- 
ing, the  cases  cited  sustain  these  rules* 

The  facts  disclosed  to  the  court  by  the  affidavits  and 
the  evidence  taken  are  that  Mrs,  Ooerlitz  at  the  time  of  the 
accident  in  question,  was  operating  a  restaurant  at  1148  Wells 
Street  in  Chicago,  and  that  she  owned  an  automobile  which,  at 
the  time  of  the  accident  in  which  Mr,  Tong  lost  his  life,  was 
being  driven  by  her  eon  19  years  of  age.   Suit  was  brought  against 
mother  and  son,  and  summons  was  served  by  leaving  copies  thereof 
with  Mrs,  Goerlitz,   She  had  in  her  employ  in  the  restaurant  a 
cook  (Jack  Kalles)  whom  she  had  known  for  about  three  years. 
When  she  received  copies  of  summons  she  handed  the  papers  to 
Kalles  and  told  him  to  go  to  the  office  of  Chadwick,  Johnson  & 
Leone,  attorneys  for  the  plaintiff,  and  "see  what  It  was  all 
about"*   She  did  not  reoelve  the  papers  back,  but  Kalles  returned 
on  the  same  day  and  told  her  that  he  had  a  conversation  with 
Mr,  Chadwiek  of  plaintiff's  firm,  and  that  Mr.  Chadwick  had  told 
him  that  he  vould  not  file  any  suit  until  he  saw  Mrs,  Goerlitz. 
She  admits  that  she  did  not  go  to  see  Mr,  Chadwiek  after  that 
and  never  saw  or  talked  with  him.   She  says  she  was  going  to  do 
so,  but  he  never  called  her  and  she  was  busy.   She  could  read 
English,  knew  she  was  being  sued  for  ^10,000,  knew  that  her  eon 
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had  an  ac  ident  in  which  a  person  had  been  killed,  and  at  a 
Coroner's  inquest  which  was  held  after  the  death  of  Mr.  Tong, 
she  was  represented  "by  her  attorney,  Mr,  Chones,  She  also 
attended  the  inquest  herself.  She  never  told  Kallee  to  talk 
to  Chones  or  to  go  over  and  see  whether  he  could  make  a  settle- 
ment, She  never  asked  Mr,  Chones  to  represent  her  in  seeing 
whether  she  could  make  a  settlement.  She  did  not  go  to  see 
Mr,  Chones  until  February  24,  which  was  after  the  Judgment 
had  been  entered, 

Kalles  testified  that  he  took  the  eopies  of  the  summons 
to  Mr,  Chadwick's  office  and  talked  with  him  about  it.  The  result 
of  their  talk  was  that  Mr,  Chadwlok  said  he  was  not  going  to 
file  any  suit  until  Kalles  would  bring  Mrs.  Goerlitz  in  after  the 
holidays  to  his  office  to  see  if  they  could  come  to  some  kind 
of  settlement,  Kalles  says  that  he  left  the  office  and  left  the 
summons  there  with  Chadwlok,  He  also  says  that  Chadwick  called 
him  up  afterwards  and  asked  when  he  was  going  to  bring  Mrs,  G-oer- 
litz  to  the  office,  and  he  said  he  would  try  and  bring  her  in  as 
soon  as  he  could,  Kallee  says  he  does  not  remember  whether  Chad- 
wick asked  him  to  leave  the  summons  there,  but  he  left  the  papers 
with  him  on  the  desk.  He  says  that  Chadwick  said  he  was  not 
going  any  farther,  that  he  would  wait  "until  you  bring  Mrs.  Goer- 
lltz  to  this  office H,  Kalles  says  that  when  he  left  the  lawyer's 
office  he  came  baok,  but  he  does  not  remember  what  for.  He  denies 
that  he  forgot  any  papers,  says  he  didn't  come  back  to  pick  them 
up  from  Mr,  Chadwick's  desk,  and  that  he  did  not  come  back  and 
say  that  he  had  forgotten  his  papers.  He  says  he  can't  tell  what 
he  came  baok  for.  He  says  that  he  never  went  baok  to  the  lawyer's 
office,  but  that  he  told  Mrs,  G-oerlitz  she  would  have  to  go  down 
there  to  try  and  negotiate  a  settlement  with  him.  The  son  Charles 
was  not  present  at  any  of  these  conversations,  and  Kalles  never 
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talked  with  Mr.  Chones,  the  attorney,  about  having  been  to  the 
lawyer's  office,  although  he  knew  Chones  had  represented  Mrs. 
Goerlltz  at  the  Coroner's  Inquest,  He  says  he  told  her  that  she 
was  expected  to  go  down  to  see  Chadwick  some  time  after  the  holi- 
days. He  did  not  know  whether  she  did  so  or  not. 

Mr.  Chadwick  testified  Kalles  was  a  stranger  to  him; 
came  to  his  office,  said  that  while  he  was  not  a  lawyer  he  came 
to  see  about  the  Goerlltz  suit.  Chadwiok  talked  with  him  a  few 
minutes  about  the  suit,  gave  him  the  particulars  and  suggested 
a  conference  between  himself  and  the  lawyer  representing  Mrs. 
Goerlltz.  He  also  suggested  that  one  of  the  Tong  boys  and  Mr. 
Rapp,  the  administrator  of  the  estate,  might  be  at  the  confer- 
ence. He  says  he  talked  with  Kalles  about  forty  minutes.  Mr, 
Chadwick  said  he  did  not  ask  Mr,  Kalles  to  leave  the  summons 
with  him,  and  he  did  not  do  so*  He  says,  however,  that  after 
leaving  the  office  Kalles  oame  back,  said  he  had  forgotten  his 
papers,  picked  up  the  summons  from  the  desk  and  took  it  away  with 
him,  Chadwick  knew  that  Mr.  Chones  was  the  attorney  at  the  in- 
quest, and  Mr.  Leone  of  his  office  got  in  touoh  with  Chones  with 
reference  to  a  settlement.  He  says  that  he  suggested  Mr.  Chones 
be  called  into  a  conference.  Whether  Mr,  Chones  was  called  up  he 
does  not  know,  but  he  had  not  told  anybody  to  call  him.  He  says 
that  he  afterwards  went  to  Mrs,  Goerlltz'  house  to  see  her  but 
she  wouldn't  answer  the  bell.  He  saw  her  on  the  back  porch. 

Mrs.  Chadwick,  who  acted  as  secretary  to  her  husband, 
testified  that  Kalles  was  at  the  of floe  at  the  time  in  question 
and  asked  to  see  Mr,  Chadwickj  that  she  ushered  him  in;  that  he 
stayed  a  considerable  time;  that  after  he  came  out  he  came  back 
and  said  he  had  forgotten  hie  papers,  and  she  told  him  he  might 
go  into  Mr,  Chadwick1 s  room  again.  She  saw  him  come  out  and  he 
had  a  yellow  piece  of  paper  in  his  hand.  Mrs.  Ghadwiok' s  testi- 
mony is  corroborated  by  that  of  Miss  Vollriede,  a  stenographer 
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and  receptionist  in  the  lawyer's  office. 

The  affidavit  of  Mrs.  Goerlitz  states  that  she  under- 
stood no  suit  or  action  had  been  taken  and  not  receiving  the 
summons  back  she  relied  upon  the  representations  reported  by 
Kalles  and  did  not  file  any  appearance  or  answer  in  the  cause; 
that  she  did  not  know  she  was  to  see  Mr,  Chadwick  at  any  particu- 
lar time  and  believed  no  further  action  would  be  taken  until 
the  matter  was  discussed;  that,  as  a  matter  of  fact,  she  after- 
wards employed  Mr,  Chones  on  February  24,  1941,  and  he  reported 
back  to  her  that  Judgment  by  default  had  been  entered  against 
her  for  $10,000, 

There  has  been  in  recent  years  quite  a  development  of 
the  law  in  relation  to  motions  in  the  nature  of  a  writ  of  error 
coram  nobis.   In  People  v.  Green,  355  111.  468,  the  Supreme  Court 
said  that  among  other  reasons  which  would  Justify  the  issuance 
of  the  writ  was  "where  by  some  excusable  mistake  or  ignorance 
of  the  accused,  or  without  negligence  on  his  part,  he  has  been 
deprived  of  a  defense  which  he  could  have  used  at  his  trial,  and 
which,  if  known  by  the  court,  would  have  prevented  a  conviction "» 
In  so  far  as  Mrs.  Goerlitz  is  concerned  this  vould  seem  to  be 
the  only  ground  upon  which  her  motion  may  be  Justified,  It  is 
apparent  from  the  remarks  of  the  trial  Judge  that  he  was  persuaded 
to  the  ruling  he  made  largely  by  the  fact  that  the  evidence  taken 
and  the  affidavits  filed  by  all  the  parties  convinced  him  a  Judg- 
ment for  #10,000  had  been  entered  against  Mrs.  Goerlitz  when  she 
was  not  liable  at  all,   Courts  are  reluctant  to  permit  Judgments 
of  that  kind  to  stand,  and  the  question  of  whether  Mrs.  Goerlitz 
was  negligent  depends  very  much  upon  her  own  knowledge  of  lan- 
guage, customs,  eto,  For  a  business  man  with  some  knowledge  of 
the  practice  of  the  courts  her  conduot  could  hardly  be  said  to 
be  excusable.  For  a  woman  without  such  knowledge  to  rely  upon 
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representations  made  to  her  is  different. 

Defendant  makes  much  of  the  fact  Mr,  Chadwick  testified 
in  a  case  in  which  he  was  also  attorney,  hut  the  circumstances 
were  unusual  and  no  other  had  the  knowledge  which  Mr,  Chadwick 
possessed*   The  evidence  does  not  Justify  an  inference  that  Mrs, 
Goerlitz  was  intentionally  deceived.  The  trial  court  was  appar- 
ently of  the  opinion  that  Mrs.  Goerlitz  had  been  misled  and  that 
through  excusable  mistake  or  ignorance  she  relied  upon  the  con- 
versation reported  to  her  by  Kalles  and  so  failed  to  interpose 
her  defense*   The  trial  court  saw  the  parties  and  had  a  better 
opportunity  to  decide  that  question  than  a  court  of  review.   In 
a  matter  of  this  kind  it  is  usual  to  follow  the  ruling  which  will 
give  every  party  their  day  in  court.  The  line  between  excusable 
mistake  and  negligence  is  difficult  to  determine. 

Defendant  oites  many  cases  from  this  and  other  states 
where  a  Judgment  has  been  vacated  under  circumstances  quite  sim- 
ilar to  those  here  appearing,   3tate  Board  of  Agriculture  v. 
Meyers.  13  Colo.  App»  500,  58  Pac,  879;  Elliott  v,  Quinn,  40 
Colo,  328,  90  Pac.  607;  Council  Bluffs  Loan  &  T.  Co,  v.  Jennings, 
81  Iowa  470,  46  N.  W,  1006;  Putnam  v.  Murphy,  53  111,  404,  dis- 
tinguished In  Precision  Products  Co.  v,  Cady.  233  111.  App,  77, 
The  order  will  be  affirmed. 

AFFIRMED, 

McSurely,  P,  J,,  and  O'Connor,  J.,  concur. 
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JAY  W.  RAPP,  Administrator  of  the 
Estate  of  George  Tong,  Deceased, 
Appellee, 

v. 

GRACE  E,  G0ERLIT2  and  CHARLES  GOERLITZ, 
Defendants. 


APPEAL  FROM 

SUPERIOR  COURT,  |  jAj^ 
COOK  COUNT^f. 


On  Appeal  of  CHARLES  GOERLITZ,  )  £ 

Appelant.        3  14  I. A.  191 

MR.  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OP  THE  COURT,, 

This  is  an  appeal  by  Charles  Goerlitz,  one  of  two 
defendants  in  an  action  brought  by  the  administrator  of  the  estate 
of  George  Tong  to  reoover  damages  for  the  benefit  of  the  next  of 
kin  on  account  of  alleged  negligence  of  Charles  Goerlitz  in 
driving  an  automobile  on  September  19,  1940,  averred  to  have 
been  the  cause  of  the  death  of  the  intestate.  Plaintiff  filed 
with  his  complaint  a  demand  for  trial  by  Jury.   Summons  was  served 
on  both  defendants  December  13,  1940,  An  order  was  entered  Jan- 
uary 9,  1941,  defaulting  both  defendants  and  setting  the  cause 
for  January  17,  1941.   Upon  the  hearing,  defendants  not  further 
appearing,  the  evidence  was  taken  and  a  motion  by  plaintiff  to 
instruct  the  jury  to  return  a  verdict  for  the  plaintiff  and  assess 
damages  at  not  to  exceed  the  sum  of  110,000  was  given  by  the 
court.  The  verdict  was  returned  and  damages  assessed  at  the 
full  amount  of  the  demand  (^10,000)  and  the  court  entered  Judg- 
ment on  the  verdict, 

March  10,  1941,  the  defendants  filed  a  motion  in  the 
nature  of  a  writ  of  error  ooram  nobis  under  §72  of  the  Practice 
Aot  (Smlth-Hurd's  Anno.  Stat.,  Chap.  110,  par.  196,  p.  782)  to 
vacate  and  set  aside  the  order  of  default  and  grant  leave  to  the 
defendants  to  plead  or  answer  the  complaint.   In  support  of  this 
motion  defendant  Charles  Goerlitz  set  forth  that  during  the  month 
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of  January,  1941,  and  at  the  time  of  making  the  affidavit,  he 
was  a  minor  of  the  age  of  19  years,  and  that  no  guardian  had 
been  appointed  for  him*  He  also  set  up  that  he  did  not  know 
any  suit  was  pending  against  him  and  learned  shortly  after 
February  24,  1941,  that  the  Judgment  had  been  entered  against 
him  on  January  17  for  |10,000„  His  affidavit  averred  that  he 
had  a  good  defense  to  the  cause  of  action,  specifying  that  he 
was  not  negligent  in  the  manner  alleged  in  the  complaint;  that 
the  deceased  was  not  in  the  exercise  of  due  care,  and  that  he 
(defendant)  did  not  act  wilfully,  wantonly  or  maliciously,  as 
alleged  in  one  of  the  counts  of  the  complaint.  A  rule  was  entered 
on  the  plaintiff  to  answer  the  written  motion  within  5  days. 
The  motion  was  heard  by  the  court  upon  the  motion  of  the  plain- 
tiff to  strike  the  motion  in  the  nature  of  the  writ  of  error 
coram  nobis  and  upon  affidavits  and  testimony  received  in  open 
court.  An  order  was  entered  sustaining  the  motion  as  to  the 
defendant,  Grace  E,  Goerlltz,  and  vacating  the  Judgment  as  to 
her,  but  as  to  the  defendant,  Charles  Goerlltz,  the  motion  was 
denied  and  an  order  entered  that  the  Judgment  theretofore  entered 
against  him  stand* 

The  motion  to  strike  admitted,  and,  at  any  rate,  the 
undisputed  evidence  taken  showed,  that  Charles  Goerlltz  was  a 
minor  19  years  of  age  at  the  time  the  accident  occurred  in  which 
Mr.  Tong  received  injuries  which  resulted  in  his  death.   It  was 
held  in  Peak  v,  Shasted.  21  111,  137,  that  a  minor  could  only 
appear  to  defend  by  a  guardian  and  not  in  person  or  by  attorney, 
and  that  in  case  the  minor  failed  to  appear  to  have  a  guardian 
appointed  it  was  the  duty  of  the  court,  on  application  by  plain- 
tiff, to  appoint  a  guardian,  which,  to  be  regular,  must  be  done 
before  plea;  and  that  if  an  infant  appear  In  person  or  by  attorney, 
it  is  error  in  fact,  which  may  be  assigned  in  the  court  in  which 
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the  Judgment  was  rendered,  and  the  judgment  may  be  set  aside 
upon  proper  motion,  even  after  the  term  at  which  it  was  entered, 
The  limitation  of  time  for  the  filing  of  such  a  motion  is  fixed 
by  §72  of  the  Practice  Act  at  5  years.  Other  cases  which  announce 
a  similar  rule  are  tthlte  v»  Kilmartin,  205  111,  525,  526,  527; 
McCarthy  v.  Cain,  301  111,  534,  538,  539;  and  Simpson  v,  Anderson, 
305  111,  172,  175, 

The  plaintiff  says:  "The  primary  question  here  is:  was 
the  motion  in  the  nature  of  a  writ  of  error  coram  nobis  properly 
filed  In  the  original  proceeding  from  which  it  prays  relief  and 
as  a  part  thereof,  after  term  time  had  expired?  and  had  the  trial 
Court  Jurisdiction  to  determine  the  motion?"  Plaintiff,  under 
his  Points  and  Authorities,  cites  Seither  &  Cherry  Co.  v.  Board 
of  Education,  283  111.  App.  392;  People  v,  Mc Arthur.  283  111.  App, 
467,  and  Topel  v.  Personal  Loan  &  Savings  Bank.  280  111.  App.  558, 
In  the  argument,  however,  these  cases  are  not  analyzed.  As  a 
matter  of  fact,  we  do  not  know  of  any  such  motion  that  has  ever 
been  filed  other  than  In  the  original  suit.  As  these  cases  hold 
It  is  true,  of  course,  the  motion  (nevertheless)  is  considered 
In  the  nature  of  a  new  suit.  On  the  record  we  hold  the  defendant 
minor  was  entitled  to  have  his  motion  granted  and  the  Judgment 
set  aside.  For  the  error  in  denying  it  the  Judgment  will  be 
reversed  and  the  cause  remanded, 

REVERSED  AND  REMANDED, 
McSurely,  P.  J,,  and  O'Connor,  J.,  concur. 
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HARRY  L.  DRAKE, 

Appellant, 


▼• 


▼  ,  DIGGINS, 
Appellee, 


APPEAL  PROM 

MUNICIPAL  COURT 
OF  CHICAGO, 

O   X  4t  JLeix* 

KR,  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF"  THE  COURtJ 


Plaintiff  caused  Judgment  by  confession  to  be  entered 
against  defendant  on  a  written  lease  for  1274,30,  Afterward 
defendant  filed  a  petition  to  vacate  the  judgment  and  for  leave 
to  defend.   The  Judgment  was  opened  up  and  it  was  ordered  that 
it  stand  as  security,  the  petition  to  stand  as  defendant's  affi- 
davit of  defense*   Some  time  afterward,  the  case  was  tried  before 
the  court  without  a  Jury,  there  was  a  finding  and  Judgment  against 
plaintiff  and  he  appeals. 

The  record  discloses  that  August  31,  1939,  the  parties 
entered  into  a  written  lease  whereby  an  apartment  was  leased  to 
defendant  for  a  period  from  October  1,  1939,  to  September  30, 
1940,  at  a  rental  of  ,§68  per  month,  payable  In  advance.  Defend- 
ant and  his  family  occupied  the  apartment,  paid  the  rent  promptly 
and  vacated  it  about  April  29,  1940,   The  apartment  thereafter 
was  vacant  for  the  months  of  May,  June,  July  and  August  and  it 
was  to  recover  the  rent  for  these  months  that  plaintiff  sues. 

Defendant  testified  that  about  April  9  or  10,  1940,  he 
went  to  see  D,  M,  Ruggles  who  was  in  oharge  of  renting  the  build- 
ing in  whioh  the  apartment  was  located;  that  he  told  Mr,  Ruggles 
he  was  contemplating  sub-leasing  the  apartment  because  his  wife 
had  acquired  a  piece  of  property  and  if  they  could  sublet  the 
apartment  they  were  going  to  move;  that  Ruggles  said  he  was  sorry 
to  lose  defendant  as  a  tenant  but  he  then  had  his  secretary  pre- 
'"V -'%i~»  &  sign  to  be  placed  at  the  building  showing  the  apartment 
for  rent.   The  sign  was  plaoed  et  the  building  and  shortly 
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thereafter  persons  oalled  to  see  defendant  about  renting  the 
apartment.  That  one  person  who  looked  at  the  apartment  was 
pleased  with  it  and  was  willing  to  pay  i55  a  month  instead  of 
the  | 58  mentioned  in  the  lease;  that  this  was  agreeable  to  defend- 
ant and  that  he  would  pay  the  balance  to  plaintiff;  that  the 
applicant  gave  defendant  references  and  the  next  morning  defend- 
ant called  at  Ruggles' s  office  and  told  Ruggles  he  had  a  tenant 
for  the  apartment;  gave  his  name  and  told  Ruggles  the  party  was 
well  recommended;  that  Ruggles  replied  he  would  not  rent  it  be- 
cause of  racial  reasons.  Defendant  further  testified  he  had  two 
or  three  other  applications  and  went  down  to  eee  Mr,  Ruggles; 
that  one  of  the  persons  offered  to  pay  |4I  a  month  rent  for  the 
apartment  but  Mr,  Ruggles  wanted  |#0  a  month* 

Ruggles,  called  by  defendant  as  an  adverse  witness  for 
eross  examination,  testified  among  other  things  that  before  May  1, 
1940,  he  had  a  telephone  conversation  with  defendant  and  defend- 
ant told  him  he  had  bought  a  two-flat  building  and  was  desirous 
of  subletting  the  apartment  and  "I  told  him  we  would  be  glad  to 
work  with  him  and  help  him  rent  it, "  That  afterward  a  sign, 
apparently  made  at  plaintiff's  office,  was  placed  in  front  of 
the  building  showing  the  apartment  was  for  rent*  Ruggles  further 
testified  that  May  11  or  12,  he  oalled  Mr,  Dlgglns  and  told  him 
he  had  a  prospective  tenant  "and  Mr,  Digging  said  he  wasn't  satis- 
factory to  him. ■  That  the  prospective  tenant  wanted  to  take  the 
apartment  the  first  of  June,  at  #45  a  month  until  September  when 
the  lease  by  its  terms  would  end.  That  defendant  "never  presented 
me  in  any  way  with  a  tenant."  When  called  as  a  witness  for  plain- 
tiff he  testified  "We  don't  look  into  the  nationality  of  a  pros- 
pective tenant,  the  only  thing  m   are  interested  in  renting  apart- 
ments is,  can  the  man  pay  the  rent,  and  if  they  have  behaved  them- 
selves where  they  lived  before, • 
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There  Is  other  evidence  in  the  record  but  we  think  it 
unnecessary  to  refer  to  it.   The  question  for  decision  was  one 
of  fact  and  not  of  law.   The  court  apparently  believed  defend- 
ant's version  that  he  had  submitted  a  suitable  tenant  but  that 
Haggles  refused  to  lease  the  apartment  for  racial  reasons  only. 
But  in  the  view  we  take  of  the  case  we  think  this  question  is 
immaterial.   The  lease  provided  that  the  apartment  should  not 
be  sublet  without  the  written  consent  of  the  lessor.   It  also 
contained  the  following  provision:   '•If  Lessee  shall  vacate  or 
abandon  said  premises  ***  the  premises  ***  may  be  relet  by  Lessor 
for  such  rent  and  such  terms  and  such  period  as  Lessor  may  elect 
without  releasing  Lessee  from  any  liability  hereunder  (but  Lessor 
shall  not  be  required  to  accept  or  receive  any  tenant  offered 
by  Lessee  or  by  others)," 

Plaintiff's  position  is  that  under  the  terms  of  the 
lease  he  had  the  right  to  refuse  to  sublet  the  apartment  for  any 
reason  or  for  no  reason  at  all.   We  think  this  contention  must 
be  sustained.   The  lease  provided  the  Lessor  should  not  be  re- 
quired to  accept  any  tenant  offered  by  the  Lessee,   In  Hlrsch  v. 
Home  Appliances,  Inc..  248  111,  Ap?#  418,  Judgment  by  confession 
was  entered  on  the  lease  for  failure  to  pay  rent.   The  provisions 
in  the  lease  there  involved  were  substantially  the  same  as  those 
in  the  lease  in  the  case  at  bar.   The  defense  there  interposed 
was  that  the  tenant  had  submitted  a  reliable  person  who  was  will- 
ing to  sublet  the  premises  but  that  plaintiff  refused  to  lease 
the  premises  unless  at  a  large  increase  of  rent.   In  that  ease 
the  court  discussed  the  authorities  pro  and  con  as  to  the  duty, 
if  any,  of  the  landlord  to  mitigate  the  damages  in  suoh  a  situ- 
ation and  after  disposing  of  the  question  of  law  on  that  point 
the  court  continued:   "But  whichever  theory  or  rule  should  be 
adopted  in  this  respect,  it  seems  to  us  (construing  the  affidavit 
of  defendant  most  strongly  against  it,  as  we  must)  that  it  fails 
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to  set  up  a  meritorious  defense.   In  the  statement  of  facte  we 
have  reeited  at  length  the  provisions  of  the  lease  in  anticipa- 
tion of  this  point.  No  case  is  cited  from  any  court  of  any  State 
from  which  it  would  not  he  easy  to  distinguish  the  record  which 
we  must  here  consider.   No  case  holds,  so  far  as  we  are  aware, 
that  the  parties  to  a  lease  may  not  enter  into  a  valid  agreement 
with  respeet  to  this  question  by  which  the  parties  would  be 
bound  (and  when  we  come  to  examine  the  lease  it  is  at  once  ap- 
parent that  the  parties  have  specifically  agreed  that  the  land- 
lord shall  in  no  case  be  bound)  to  do  the  thing  which  defendant 
now  contends  plaintiff  is  obligated  to  do.   If  there  is  any  de- 
cision anywhere  which  holds  that  the  parties  may  not  contraot 
freely  with  each  other  with  respect  to  such  a  situation  as  is 
disclosed  by  the  affidavit  of  merits,  that  decision  has  not  been 
called  to  our  attention, ■ 

But  defendant  contends  the  provisions  of  the  lease, 
requiring  the  consent  of  the  landlord  in  writing  to  the  subletting 
of  the  premises,  and  the  provision  that  the  landlord  is  not  re- 
quired to  accept  any  tenant  offered  by  the  tenant,  were  waived 
by  plaintiff  when  Ruggles  refused  to  accept  the  tenant  on  solely 
racial  grounds. 

We  have  examined  the  entire  record  and  are  unable  to 
find  that  the  question  of  waiver  was  in  any  way  mentioned  or 
referred  to  in  the  trial  court.   Defendant's  petition  filed  in 
support  of  his  motion  to  open  up  the  Judgment  and  for  leave  to 
defend  has  no  allegation  that  any  provision  of  the  lease  had  been 
waived.  Moreover,  we  think  there  was  no  waiver  but  on  the  con- 
trary that  plaintiff  was  standing  on  the  terms  of  the  written 
lease.  He  introduced  the  lease  in  evidence,  called  attention 
to  the  fact  that  no  written  consent  to  an  assignment  was  had 
although  the  lease  required  an  assignment  by  the  lessor,  e 
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For  the  reasons  stated,  the  Judgment  of  the  Municipal 
court  of  Chicago  is  reversed  and  the  cause  remanded  with  direc- 
tions to  reinstate  the  judgment  by  confession, 

REVERSED  AND  REMANDED  WITH  DIRECTIONS, 

MoSurely,  P,  J.,  and  Matchett,  J,,  concur. 
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)  APPEAL  FROM 


EUGENE  V.   DIGGIHS, 

..ppellee 


MONICXPAX,  COURT 
OF  CHICAGO 


..  rOOTOB  O'CONHOR  DELIT^SD  T     £  I';:.  OF  T .:■:.   COO»* 

Plaintiff  caused  judgment  by  confession  to  be  entered 
.  \  inst  defendant  on  a  written  lease  for  * 274*30.  Afterward 
defendant  filed  a  petition  to  vacate  the  judgncnt  and  for  leave 
to  defend.  The  judjpient  was  opened  up  'jnd  it  was  ordered  that 
it  stand  as  security,  the  petition  to  stand  as  defendants  affi- 
davit of  defense.   S«M  trie  afterward,  the  case  tos  tried 
before  the  court  without  e  jury,  thero  was  a  finding  and  judg- 
ment against  plaintiff  and  he  appeals. 

The  record  discloses  that  ftstguat  31,  1939,  the  parties 
entered  into  a  written  lease  whereby  an  eparftaent  was  leased  to 
defendant  for  a  period  fron  October  1,  1939,  to  Septexaber  30, 
1940,  at  a  rental  of  v58  per  month,  payable  in  advance.  De- 
fendant and  his  (sally  occupied  the  apart; io at,  paid  the  rent 
t>roiaptly  and  vacated  it  about  April  &99   1940.  The  apartment 
thereafter  viae  vacant  for  tlie  aonths  of  May,  June,  July  and 
..ugust  and  it  vma  to  recover  the  rent  for  these  nonthfl  that 
plaintiff  sues, 

Dofendant  testified  that  about  April  9  or  10,  1940, 
he  went  to  see  D«  •'.  Ruggles  v:ho  was  in  charge  of  renting  the 
building  in  which  the  apartment  was  located;  that  he  told  Mr, 
Ruggles  he  was  contemplating  sub-leasing  the  apartment  because 
his  wife  had  acquired  a  piece  of  property  and  if  they  could 
sublet  the  apartment  they  were  going  to  aove;  that  Eucoles 
said  he  was  sorry  to  lose  defendant  as  a  tenant  but  he  then 
had  his  secretary  prepare  a  3ign  to  be  placed  at  the  building 
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showing  the  apartment  was  for  rent,  Tlio  sign  ms  placed  at 
the  building  and  shortly  thereafter  persona  called  to  see  de- 
fendant about  renting  the  apartment.  That  one  person  who 
looked  at  tat-  apartment  was  pleased  with  it  and  was  billing 
to  pay  £=55  a  month  instead  of  the      rationed  in  the  lease; 
that  this  was  agreeable  to  defendant  and  that  he  would  pay  tha 
balance  to  plaintiff;   that  the  applicant  gave  defendant  re- 
ferences and  the  nest  morning  defendant  called  at  "higgles*  s 
office  and  told  Buggies  ha  had  a  te&fj&t  for  the  apartment; 
gave  his  nans  and  told  uuggles  the  party  was  well  recommended; 
that  huggles  replied  he  -would  not  rent  it  because  of  racial 
reasons.  Defendant  further  testified  he  had  two  or  three  other 
application!:,      eat  down  to  see  I'r.  Boggle* J  that  one  of  the 
persons  offered  to  pay  045  a  month  rent  for  the  apart.-cnt  but 
:  .    ;gies  wanted  $60  a  month. 

Rubles,  called  by  defendant  as  an  adverse  witness 
for  cross  examination,  testified  among  other  things  that  before 
Kay  1,  1940,  he  had  a  telephone  conversation  with  defendant 
defendant  told  him  he  had  bought  a  two-flat  buildi:ig  and  was 
desirous  of  subletting  the  apartment  and  "I  told  hija  we  would 
be  glad  to  work  with  hixa  and  help  hiia  rent  it,"  That  afterward 
a  sign,  apparently  made  at  plaintiff's  office,  was  placed  in 
front  of  the  building  showing  the  apartment  was  for  rent. 
Ruggles  further  testified  that  May  11  or  12,  he  called  £tr# 
Dlggtae  and  told  him  he  lied  a  prospective  tenonfand  Mr, 
Diggina  aaid  he  wasn't  satisfactory  to  hin."  That  the  pro- 
spective tenant  wanted  to  take  the  apartraent  the  first  of 
June,  at  $49  a  south  until  September  when  the  lease  by  its 
terms  would  end.  That  defendant  "never  presented  me  in  any 
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way  with  a  tenant."  -hen  called  as  a  witness  for  plaintiff 
lie  testified  •*£•  don't  look  into  the  nationality  of  a  pro- 
spective tenant,  the  only  thing  v;e  are  interested  in  rentll 
apartments  is,  en  tine  nan  pay  the  rent,  and  if  they  have 
behaved  themselves  /here  they  lived  before." 

There  is  other  evidence  in  the  record  hut  we  think 
it  unnecessary  to  refer  to  it.  The  question  for  decision  was 
one  of  faot  and  not  of  law.  The  court  apparently  believed  de- 
fendant's version  that  he  had  submitted  a  suitable  tenant  but 
that  Rubles  refused  to  le&3e  the  apartment  for  racial  reasons 
only.  But  in  the  view  we  take  of  the  case  we  think  this  ques- 
tion is  immaterial.  The  lease  provided  that  the  apartment 
should  not  be  sublet  without  the  written  consent  of  the  lessor. 
It  also  contained  the  following  provision:  "If  Leasee  shall 
vacate  or  abandon  said  premises  •*•  the  premises  ***  nay  be 
relet  by  Lessor  for  such  rent  and  such  terns  and  such  period 
as  Lessor  nay  elect  without  releasing  Lessee  from  any  liability 
hereunder  (but  Lessor  shall  not  be  required  to  accept  or  receive 
any  tenant  offered  by  Lessee  or  by  others." 

Plaintiff's  position  is  that  under  the  terms  of  the 
lease  he  had  the  rieht  to  refuse  to  sublet  the  apartment  for 
esy  reason  or  for  no  reason  at  all.  he  think  this  contention  mast 
be  sustained.  The  lease  provided  the  Lessor  should  not  be  re- 
quired to  accept  any  tenant  offered  by  the  Lessee.  In  fair  son 
v.  florae  Appliances.  Inc.  Z4£   111.  ;>pp0   418,  judgment  by  con- 
fession was  entered  on  the  lease  for  failure  to  pay  rent.  The 
provisions  in  the  lease  there  involved  were  substantially  the 
same  as  those  in  the  lease  in  the  ease  at  bar.  The  defense 
there  interposed  was  that  the  tenant  had  submitted  a  reliable 
person  who  was  willing  to  sublet  the  premises  but  that  plaintiff 
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refused  to  lease  the  premises  unleas  at  a  large  increase  of 
rent.  In  that  case  the  court  discussed  the  authorities  pro 
and  con  as  to  the  duty,  if  any,  of  the  landlord  to  mitigate 
the  damages  in  ;>uch  a  situation  and  after  disposing  of  the 
question  of  law  on  that  point  the  court  continued:   "But  which- 
ever theory  or  rule  should  be  adopted  in  this  respect,  it  seens 
to  us  (construing  the  affidavit  of  defendant  most  strongly 
against  it,  as  we  must)  that  it  fails  to  set  up  a  meritorious 
defense.  In  the  statement  of  facts  we  have  recited  at  length 
the  provisions  of  the  lease  in  anticipation  of  this  point. 
Ko  case  is  cited  from  any  court  of  any  <tato  from  whieh  it 
would  not  be  easy  to  distinguish  the  record  which  we  nust  here 
consider,  ho  case  holds,  so  far  as  we  are  aware,  that  the 
parties  to  a  lease  nay  not  enter  into  a  valid  agreement  with 
respect  to  this  question  by  which  the  parties  would  be  bound 
(and  when  we  come  to  examine  the  lease  it  is  at  once  apparent 
that  the  parties  have  specifically  agreed  that  the  landlord 
3hall  in  no  case  be  bound)  to  do  the  thing  which  defendant 
now  contends  plaintiff  is  obligated  to  do.  If  there  is  any 
decision  anywhere  which  holds  that  the  parties  nay  not  oontraot 
freely  ith  eaoh  other  with  respect  to  such  a  .situation  as  is 
disclosed  by  the  affidavit  of  merits,  that  decision  has  not  been 
called  to  our  attention." 

But  defendant  contends  the  provisions  of  the  lease, 
requiring  the  consent  of  the  landlord  in  writing  to  the  sub- 
lettine  of  the  prenises,  and  the  provision  that  the  landlord  is 
not  required  to  accept  any  tenant  offered  by  the  tenant,  were 
waived  by  plaintiff  when  Muggles  refused  to  accept  the  tenant 
on  solely  racial  grounds. 
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We  have  examined  the  entire  reoord  and  are  unable  to 
find  that  the  question  of  waiver  was  in  any  way  mentioned  or 

referred  to  in  the  trial  court.  Defendant's  petition  filed  in 
support  of  hia  notion  to  open  up  the  Judg:  ant  and  for  leave  to 
defend  has  no  allegation  that  any  provision  of  the  lease  had  been 
waived.  Moreover,  we  think  there  was  no  waiver  but  on  the  con- 
trary that  plaintiff  was  standing  on  the  terms  of  the  written 
lease,  we  introduced  the  lease  in  evidence,  called  attention 
to  the  fact  that  no  v/ritten  consent  to  an  assignment  was  had, 
although  the  ieu3c  required  an  assignment  by  the  lessor,  etc. 

.  or  the  reasons  stated,  the  Judgment  of  the  Munici- 
pal court  of  Chicago  is  reversed  and  the  cause  remanded  with 
directions  to  reinstate  the  judgment  by  confession* 

g&rsBssB  &hd  mwmyED  utm  dii^ctions. 

MoSurely,    •.   J.,   and  .'.latchett,  J.,    concur. 
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MERLE  SLANE, 
V. 

THE  LAKE  SHORE  INDEX,  Incorporated, 


THE  LAKE  SHORE  INDEX,  Incorporated, 
JAMES  H,  HEEWZS  and  CARL  0.  SKINROOD, 
Appellants, 

v, 

EVANSTON  NEWS  INDEX,  Incorporated, 
MERLE  SLANE  and  FIRST  NATIONAL  BANK 
OP  CHICAGO,  a  Corporation,  as  Trustee, 
Appellees, 


APPEAL  PRO 
SUPERIOR  (JOU 
COOK  COUNTY, 


314  I. A.  192 


MR,  JUSTICE  O'CONNOR  DELIVERED  THS  OPINION  OF  THE  COURT, 


August  2,  1938,  Kerle  Slane  filed  his  complaint  in 
equity  in  the  Superior  court  of  Cook  county  against  The  Lake 
Shore  Index,  Inc. ,  to  foreclose  the  lien  of  a  trust  deed  given 
to  secure  ^126,000  being  the  unpaid  balance  of  the  purchase  price 
of  a  newspaper  purchased  by  defendants  from  plaintiff.  Later, 
on  the  same  day,  in  the  same  court,  defendants  in  that  ease.  The 
Lake  Shore  Index,  Inc.,  James  H,  Skewes  and  Carl  0,  Sklnrood, 
filed  their  complaint  in  two  oounts.  The  first  count  prayed  for 
a  rescission  of  the  agreement  entered  into  between  the  parties 
October  1,  1936,  for  the  purchase  and  sale  of  the  newspaper  and 
for  a  cancellation  of  the  notes  and  trust  deed  sought  to  be  fore- 
closed by  Slane,  and  for  an  accounting  and  an  injunction.  The 
second  count  set  up  a  separate  legal  oause  of  action  for  damages, 
Auguet  5,  1938,  the  court  entered  an  order  consolidating  the  two 
causes  and  that  the  separate  suit  of  The  Lake  Shore  Index,  Inc. , 
for  the  rescission  of  the  contract  and  the  cancellation  of  the 
notes  and  trust  deed  be  tried  first  as  a  separate  and  distinct 
equitable  oause  of  action,   [-lane's  foreclosure  suit  and  the 
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second  count  of  the  complaint  of  The  Lake  Shore  Index,  Inc., 
James  H.  Skewes  and  Carl  0,  Sklnrood  were  held  In  abeyance.] 
It  was  further  ordered  that  the  equitable  cause  be  referred  to 
a  master  in  chancery  with  directions  that  the  proofs  be  closed 
within  60  days  and  that  he  submit  his  report  within  90  days. 
The  hearing  before  the  master  began  September  14,  1938,  and  the 
last  hearing  was  April  22,  1940.   The  master  made  his  report 
June  12,  1940,  recommending  that  the  cause  be  dismissed  for  want 
of  equity,   December  18,  1940,  a  decrse  was  entered  in  accordance 
with  the  recommendations  of  the  master.   The  Lake  Shore  Index, 
Inc. ,  James  H.  Skewes  and  Carl  0,  Sklnrood  prosecute  this  appeal 
and  will  be  referred  to  as  plaintiffs,  and  Merle  Slane  and  the 
Evanston  News  Index,  Inc.,  as  defendants. 

Wm  might  say  that  while  this  suit  was  pending  in  the 
trial  court  a  voluntary  petition  in  bankruptcy  was  filed  by  the 
creditors  against  defendant,  Lake  Shore  Index,  Inc. ,  July  13, 
1940,  it  was  adjudged  a  bankrupt  and  a  trustee  appointed  who 
sold  all  of  its  property,  both  real  and  personal,  to  Richard  H, 
Jacobson,  the  successful  bidder  who  has  been  substituted  as  a 
defendant  in  the  instant  case. 

The  record  discloses  that  In  1934  defendant  Merle  Slane 
purchased  a  dally  newspaper  which  for  some  time  had  been  published 
in  Kvanston,  the  title  to  which  was  taken  by  the  Evans ton  News 
Index,  Inc.,  a  corporation,  and  continued  the  publication  until 
October  1,  1936,  when  a  contract  was  entered  into  between  the 
Evanston  News  Index,  Inc.,  and  James  H,  Skewes  and  Carl  0.  Skin- 
rood  whereby  the  newspaper  plant,  including  all  equipment,  was 
sold  to  Skewes  and  Sklnrood  for  5200,000.  Concurrently  with  the 
execution  of  the  agreement  the  first  payment  of  i50,000  was  placed 
in  escrow  by  the  buyers  with  the  Chicago  Title  &  Trust  Company 
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to  be  paid  to  the  seller  November  10,  1936.  Possespion  of  the 
newspaper  plant  was  turned  over  to  the  buyers  October  1,  1936, 
and  they  continued  to  operate  It.   Afterward  the  ^50,000  was 
turned  over  to  the  seller.   The  trust  deed,  notes  and  chattel 
mortgage  on  the  property  to  secure  the  payment  of  1125,000  of  the 
purchase  price  were  executed  by  the  buyers.   It  was  to  foreclose 
the  lien  of  this  trust  deed  that  Slane  filed  hie  complaint,  as 
above  mentioned* 

To  evidenoe  the  unpaid  balance,  ?150,000,  of  the  purchase 
price,  The  Lake  Shore  Index,  Inc.,  executed  its  three  promissory 
notes,  one  for  ^25,000  due  January  15,  1937,  one  for  .75,000  due 
in  monthly  installments  of  600  each,  beginning  November  1,  1936, 
to  and  including  September  1,  1941,  and  the  remaining  139,600 
of  this  note  due  October  1,  1941,  with  interest  at  4  per  oent 
per  annum,  payable  monthly,  and  note  No.  3  for  #50,000  payable 
in  monthly  installments  of  4500  beginning  November  1,  1941,  to 
and  including  February  1,  1950,  with  interest  at  4  per  oent  per 
annum,  payable  monthly.   The  i25, 000  note  due  January  15,  1937 
and  the  monthly  payments  thereafter,  were  made  to  July  1,  1938, 
a  period  of  about  22  months  although  such  payments  were  not  al- 
ways made  on  the  due  dates.   Default  was  made  in  the  payment  due 
July  1,  1938,  and  a  month  thereafter,  August  2,  1938,  the  bill 
to  foreclose  was  filed  as  was  also  the  suit  for  rescission,  can- 
cellation, etc. ,  above  mentioned. 

The  theory  of  plaintiffs  that  the  contract  of  October  1, 
1936,  should  be  rescinded  and  the  notes  and  trust  deed  cancelled, 
is  that  they  were  induced  to  enter  into  it  through  the  fraudulent 
acts  of  Slane,  vis, ,  (1)  that  in  March,  1936,  Slane  caused  a 
blind  advertisement  which  was  fraudulent,  to  be  published  in  the 
"Editor  and  Publisher"  a  trade  magazine,  stating  the  newspaper 
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was  for  sale  and  vcmld  show  a  profit  of  30,000  annually,  when 
in  fact  it  was  losing  money  each  month,   (2)   That  in  the  nego- 
tiations between  the  parties  in  Chicago,  July  23,  1938,  a  "false 
profit  and  loss  statement  containing  the  statement  that  the  news- 
paper had  made  a  net  profit  of  110,256. 26  for  the  six  months 
period  of  from  January  to  June,  inclusive,  1936,  v.hereas,  in 
fact.  It  had  lost  *121.86  for  that  period;  (3)  the  false  balance 
sheet  showing  the  cost  of  the  newspaper  to  Slane  to  be  > 284, 151, 25, 
which  was  *169,151,25  more  than  he  paid  for  it;  (4)  the  ABC  books 
of  Slane,  in  evidence  here,  containing  the  offioial  records  of 
the  average  daily  net  paid  circulation  before  he  sold  the  news- 
paper, which  records  show  that  the  circulation  of  the  newspaper, 
Instead  of  being  6000  subscribers  for  the  six  months  prior  to 
October  1,  1936,  as  represented  by  Slane  to  Skewes  and  Skinrood, 
was  only  3299;  (5)  the  checks  of  the  Evans ton  News  Index,  Incor- 
porated, also  in  evidence,  and  payable  to  advertisers  for  the 
rebates  on  their  advertising,  showing  the  falsity  of  Slane' s 
statements  that  he  had  never  granted  rebates  to  advertisers," 
(The  record  is  voluminous  -  more  than  6,000  pages.) 

The  theory  of  Slane  Is  that  he  was  guilty  of  no  fraud  in 
the  negotiations  and  sale  of  the  newspaper  and  that  James  H, 
Skewes,  the  dominant  party  representing  the  purchasers,  was  a 
newspaper  man  of  about  25  years1  experience  and  had  bought  and 
sold  from  10  to  15  different  newspaper  properties;  that  he  acted 
on  the  Information  he  had  received  from  a  number  of  sources  and 
was  not  misled  by  anything  Slane  did. 

The  master  sustained  Slane* s  contentions,  found  there 
was  no  fraud  and  recommended  the  oomplaint  be  dismissed  for  want 
of  equity.   The  ohanoellor  followed  the  finding  and  reoommendation 
of  the  master  and  a  decree  was  entered  accordingly. 
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(1)  At  to  the  false  advertisement. 

The  reoord  discloses  that  March  7,  1936,  Slane  caused 
to  be  published  In  "Editor  and  Publisher"  (a  trade  magazine 
published  In  New  York  City)  the  following  blind  advertisement: 
"A  dally  newspaper  In  rich  midwest  community.   Equipment  of  the 
best.   Will  show  profit  of  thirty  thousand  plus  a  year.   Can  be 
purchased  for  ^250,000.  Appraisal  shows  physical  worth  far  more. 
Property  demands  high  type  man  as  publisher,  A   good  organiza- 
tion.  Your  correspondence  In  confidence.  An  opportunity  that 
seldom  presents.  Address  Owner,  A-423,  Editor  &  Publisher,** 
3kewes  learned  that  Slane  had  Inserted  the  advertisement  and  he 
came  to  Chicago  In  July,  1936.   Counsel  for  plaintiffs  complain 
that  this  advertisement  "failed  to  state  to  prospective  purchasers 
that  the  advertiser  had  operated  the  newspaper  for  four  years, 
during  which  It  had  failed  to  make  more  than  a  few  dollars  profit 
per  year.  If  It  made  any  profit  at  all.   It  also  failed  to  state 
that  the  newspaper  which  oould  be  "purchased  for  ^ 50, 000'  had 
been  bought  by  the  advertiser  two  years  previously  for  .,125,000. » 
Other  complaints  are  made  whioh  we  think  it  unnecessary  to  mention 
here  because  we  think  it  clear  that  no  one  would  expeot  one  who 
was  endeavoring  to  sell  a  newspaper  to  advertise  that  it  had  made 
little  or  no  profit  during  the  past  4  years  and  that  2  years  be- 
fore the  advertisement  appeared  the  owner  had  paid  but  t>126,000 
for  It  and  that  it  could  be  purchased  for  4250,000, 

(2)  and  (3)  As  to  the  false  profit  and  loss  statement 
and  the  false  balance  sheet  which  were  exhibited  by  William  M, 
Layman,  representing  Slane  and  the  Evanston  paper,  to  Skewes  and 
Skinrood  at  their  meeting  in  Chicago  July  23,  1936: 

The  evidence  shows  that  Layman,  Skewes  and  Okinrood  met 
July  23,  1936,  pursuant  to  appointment,  at  Layman's  of floe  in 
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Chicago  to  disouss  the  proposed  purchase  of  the  newspaper  toy 
Skewes  and  Sklnrood.  At  that  meeting  shortly  after  Skewes  and 
Sklnrood  had  Introduced  themselves,  Skewes  handed  Layman  a  docu- 
ment asking  for  certain  Information  atoout  the  paper.  The  in- 
formation requested  that  Skewes  and  Sklnrood  be  given  the  "Gross 
Income  eaoh  year  for  the  last  five  years  ending  December  SI, 
1936,  or  at  the  close  of  the  fiscal  year  -  'broken  down*  into 
income  from  the  departments  as  follows:   (a)  Local  Advertising 
(to)  National  Advertising  (e)  Circulation  (d)  Commercial  Printing 
(e)  Miscellaneous"?  the  cost  of  production  per  year  after  allow- 
ing all  deductions  for  depreciation,  interest  and  other  charges 
for  the  last  5  years;  the  net  profit  per  year  for  the  last  5 
years;  certified  audit  of  the  business;  certified  balance  sheet 
and  other  matters. 

The  evidence  shows  the  request  was  refused  and  the  in- 
formation called  for  in  the  document  was  never  given  to  Skewes 
and  Sklnrood.   But  at  that  meeting  Layman  handed  Skewes  what  was 
designated  a  "monthly  profit  and  loss  summary"  of  the  newspaper 
from  January  to  June,  1936,  which  is  in  the  record.   It  gives 
the  income  for  each  of  the  6  months,  broken  down,  also  gives  the 
departmental  expenses  and  shows  a  net  profit  from  the  newspaper 
of  #3,093.94,  and  a  net  profit  of  17,162.32  from  the  Job  printing 
department,  or  a  total  "Net  Profit  -  All  Departments  **« 
110,256.26."  At  the  same  time  Layman  handed  Skewes  and  Sklnrood 
a  balance  sheet  of  the  business  of  the  Evans ton  News  Index  which 
was  part  of  an  audit  that  had  been  prepared  toy  Layman.   The  testi- 
mony as  to  what  was  said  toy  the  three  men  at  that  meeting  is  in 
sharp  conflict  on  many  points.  Layman's  testimony  is  to  the 
effect  that  when  Skewes  presented  him  hie  written  request  for 
specific  information  atoout  the  newspaper,  as  above  mentioned,  he 
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told  Mr,  Skewes  they  might  Just  as  well  stop  talking  about  the 
sale  because  they  were  not  going  to  deal  with  Skews s  and  Sklnrood 
on  the  basis  of  profits  earned  by  the  paper  for  the  past  5  years. 
That  "All  we  have  to  offer  you  Is  a  plant  and  an  opportunity  in 
the  city  of  Evanston.   You  may  use  the  appraisal,  you  may  form 
your  own  opinions  as  to  the  value  of  the  property  and  the  poten- 
tial development  of  *?hich  the  field  is  capable.  *  Mr.  Skewes 
replied  that  if  he  was  not  to  be  given  the  information  requested 
there  ought  to  be  some  concession  made  in  the  price;  that  he  did 
not  believe  the  plant  was  vorth  v250,000  which  Slane  was  asking 
for  it  at  the  time,  unless  Skewes  was  shown  some  profits.  At 
that  time  Layman  told  Skewes  he  would  have  to  talk  with  Mr,  Slane 
on  that  point. 

Layman  further  testified  that  at  that  time  he  handed 
Skewes  and  Sklnrood  the  six  months*  profit  and  loss  summary  and 
the  balance  sheet.   That  he  explained  to  Skewes  and  Sklnrood  that 
the  figures  on  the  profit  and  loss  summary  were  prepared  "monthly 
on  a  budget  basis"  and  no  attempt  had  been  made  to  adjust  accur- 
ately such  things  as  bad  debts,  taxes,  etc.,  and  that  Skewes 
said:   "I  have  got  to  find  some  other  basis  for  determining  the 
value*  of  the  plant.   That  thereupon  Layman  produced  the  balance 
sheet  or  audit  which  was  attached  to  the  profit  and  loss  state- 
ment.  The  testimony  of  Layman,  as  to  what  he  said  at  the  time 
in  reference  to  the  profit  and  loss  statement,  is  denied  by 
Skewes  and  Sklnrood,  and  they  testified,  that  Layman  said  the 
business  of  the  newspaper  had  run  down  under  the  Dawes  regime 
but  Slane  had  built  it  up  so  as  to  break  even  for  1934  and  1936 
and  had  made  a  net  profit  of  410,000  for  the  first  six  months  of 
1936. 

The  evidence  further  shows  that  at  the  conclusion  of  the 
meeting  in  Layman's  office  in  Chicago,  the  parties  went  to  the 
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newspaper  plant  in  Svaneton  and  inspected  the  plant.   Four  days 
after  this  meeting  Mr.  Skewes  wrote  a  letter  to  Layman  in  which 
he  referred  to  the  meeting  of  July  23,  stated  they  had  endeavored 
to  analyze  the  figure s  submitted  at  the  meeting  by  Layman  and 
"We  feel  that  the  volume  of  business,  as  well  as  the  value  of 
building  and  equipment  seem  to  justify  further  due  consideration, 

"Hence,  despite  the  somewhat  hazardous  nature  of  the 
field,  as  well  as  the  apparent  paucity  of  profit,  we  are  very 
frankly  interested  in  the  prospects. H  That  when  he  returned 
from  California  about  September  1st  "at  which  time  we  understand 
your  principal  [Slans]  will  be  in  Chicago-  and  submit  a  definite 
proposition;  that  any  proposal  would  naturally  be  based  upon  the 
building  and  appliances  "in  the  replacement  sum  of  69,936  sub- 
mitted by  the  Printers  Appraisal  Company  of  Chicago  under  date 
of  November  1,  1954;  also  appraisal  of  equipment  in  the  replace- 
ment value  of  *226,736,  by  the  same  appraisal  company,  under 
date  of  October  6,  1934;  also  latest  certified  balance  sheet  and 
certified  operating  statements  of  the  business,  ***  covering  the 
past  few  years, "  The  letter  continued  that  in  view  of  what  was 
said  Skewes  would  like  to  have  a  "Certified  comparative  operating 
statement"  of  the  newspaper  and  Job  departments  for  the  past  2 
calendar  years  and  for  the  7  months  of  the  current  year;  certi- 
fied balance  sheet  as  of  July  31,  1936;  break  down  of  payments 
made  to  July  31  of  interest  and  principal  on  the  mortgage  indebt- 
edness; the  assessed  valuation  and  annual  taxes  paid;  and  further 
requested  "Advertising  production  oost  as  well  as  selling  price, 
per  inch,  for  the  last  two  calendar  years  and  the  first  seven 
months  of  this  year,"   That  he  would  be  grateful  if  they  would 
mail  the  information  to  him  eo  as  to  reach  him  in  Los  Angeles 
before  August  18,   The  letter  continued  saying  that  as  Layman 
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knew,  Btofii  owned  several  newspaper  properties  and  that  he  in- 
tended to  put  them  under  the  management  of  Mr.  Skinrood,  who 
was  an  able  newspaper  man  of  some  quarter  of  a  century  of  metro- 
politan experience,  and  asked  that  a  copy  of  the  information 
requested,  be  sent  to  Mr,  Skinrood,  who  lived  in  Milwaukee;  that 
the  information  would  be  treated  confidentially  and  "Mr.  Skinrood 
will  return  the  appraisals  to  you  within  the  next  few  daysj" 
that  Mr,  Skewes  would  endeavor  to  return  the  audit  for  1935  and 
the  operating  statement  for  the  first  six  months  of  1936  within 
the  next  ten  days. 

Four  days  later,  July  31,  Layman  replied  to  this  letter 
addressing  Mr,  Skewes  at  Los  Angeles,  stating,  "I  have  sent  the 
owner  of  the  paper  [Slane]  a  copy  of  your  letter,  which  he  should 
receive  in  Miami,  Florida,  by  the  end  of  this  week;"   that  Layman 
had  given  a  favorable  account  to  Mr.  Slane  of  both  Mr.  Skewes 
and  Skinrood,  and  continuing:   "Today  I  received  a  letter  from 
Mr,  Skinrood,  and  the  copies  of  the  appraisal  which  I  loaned  to 
him.   I  suppose  he  has  not  finished  with  the  copies  of  the  audits, 
which  I  gave  hia,  as  he  did  not  return  them. 

"We  should  be  glad,  of  course,  to  give  you  any  informa- 
tion which  may  be  pertinent  to  the  transaction  under  consider- 
ation. You  should  understand,  however,  that  the  principal  thing 
we  have  to  offer  is  a  plant  and  an  •opportunity.1  You  will  not 
purchase  the  property  on  a  basis  of  its  recent  earning  record, 
for,  frankly,  the  property  ie  not  for  sale  on  such  a  br  sis, 
The  value  of  the  property  is  found  in  the  field  itself,  and  in 
the  possible  development  of  which  the  field  is  capable,"  The 
letter  concludes  by  stating  that  he  enclosed  a  copy  of  a  letter 
which  he  (Layman)  had  written  to  Mr,  Skinrood  in  reply  to  Mr, 
Skinrood^  letter  of  July  30, 
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July  30,  1956,  Mr.  Skinrood  wrote  Mr,  Layman:   "I  ao 
returning  herewith  hy  parcel  poet  the  two  volumes  on  valuations 
of  the  Evanston  property  that  we  investigated  recently;"  and 
thanked  Layman  and  the  employees  of  the  newspaper  for  the  cour- 
tesies shown  him  on  the  recent  visit  to  the  plant.   "Your  frank- 
ness and  your  willingness  to  give  ue  all  the  facts  so  far  as 
they  could  he  ascertained  provide  exactly  the  basis  on  which  a 
business  deal  can  be  negotiated*   We  would  not  buy  this  or  any 
other  property  without  the  most  careful  investigation  and  it  is 
a  pleasure  to  deal  with  parties  who  give  every  evidence  of  fair 
and  above  board  practices  and  standards* 

"we  are  interested  in  buying  the  Index  and  propose  to 
make  an  offer  when  the  owner  gets  back  to  Chicago* ■  The  letter 
then  refers  to  Mr*  Skewes  as  a  substantial  business  man  and  con- 
tinues:  "The  profits  of  the  Index  now  appear  to  be  almost  negli- 
gible and  I  feel  certain  that  only  the  most  careful  and  scrupulous 
attention  to  details  of  management  by  owners  who  are  highly  famil- 
iar with  newspaper  making,  will  suffice  to  turn  your  present 
gross  into  an  appreciable  net  profit.   In  other  words  it  is  a 
lot  easier  to  lose  money  in  that  field  than  to  make  it.  *** 

"I  may  have  some  more  questions  for  you  in  a  few  days  as 
there  Care]  some  points  that  we  are  not  quite  clear  on  as  yet." 

On  the  trial  plaintiffs  called  a  certified  public  account- 
ant who  gave  testimony  analyzing  the  profit  and  loss  statement 
for  the  first  6  months  of  1936  and  testified  that  it  showed  a 
net  loss  of  A21.86  Instead  of  a  net  profit  of  110,266,86, 

Complaining  of  the  balance  sheet  submitted  by  Layman  at 
the  meeting  July  83,  1936,  in  Chicago,  counsel  for  plaintiffs  say 
that  Layman  said  the  balance  sheet  reflected  the  condition  of  the 
business  of  the  newspaper  for  the  year  ending  December  31,  1935. 
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Plaintiffs  called  Mr,  Mahone,  a  certified  public  accountant  and 
Professor  Hlmmelblau,  of  Northwestern  University,  who  testified 
criticizing  the  make  up  of  the  balance  sheet;  that  one  item  on 
the  asset  side  of  the  balance  sheet  under  the  caption  "Net  Book 
Value,  430,000"  of  the  land  "should  not  have  been  set  up  under 
the  caption  'Net  Book  Value,1  but  should  have  been  set  up  under 
the  caption  •Cost  as  of  the  date  of  acquisition  by  the  corpor- 
ation,'* That  the  actual  cost  of  the  land  was  i7,487,50,  as 
shown  by  the  private  Journal  of  the  Lake  Shore  Index,  which  was 
written  up  by  Layman  to  ^30, 000,  which  Layman  admitted.  Profes- 
sor Hlmmelblau  testified  that  the  item  in  the  balance  sheet 
entitled  "Circulation  Structure"  as  having  a  value  of  140,000 
"should  have  been  shown  in  the  balance  sheet  at  the  cost  of  the 
circulation  structure  as  of  the  date  on  which  the  Evanston  News 
Index  acquired  the  newspaper,"  That  another  falsity  of  the 
balance  sheet  was  that  it  showed  under  the  heading  "Long  Term 
Obligations,"  Q%   Registered  20-year  Debenture  Notes,  j.100,000. 
"Long  Term  Note  (due  1945),  | 50, 000,"  and  counsel  say  that  "after 
Slane  had  purchased  the  newspaper  in  1934,  ***  Layman  made  the 
entries  above  quoted  on  the  private  ledger  of  the  Evanston  News 
Index,  to  which  ledger  only  Layman  and  Slane  had  access,"  That 
Skewes  and  Skinrood  asked  Layman  at  the  meeting  of  July  23,  1936, 
what  these  two  items  meant  and  he  told  them  they  "represented 
money  which  Slane  had  Invested  in  the  corporation  either  as 
working  capital,  expense  of  operation  or  part  of  the  purchase 
price,  ***  represent  actual  investment  on  the  part  of  Mr,  Slane," 
Counsel  continuing  say  Layman  testified  under  cross-examination 
that  his  recollection  was  that  Slane  had  obtained  an  option  to 
purchase  the  newspaper  from  the  Dawes  Interests  for  1125,000,  and 
that  Slane  sold  this  option  to  the  new  corporation  for  #100,000 
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and  was  paid  the  *100,0Q0,  by  delivery  to  him  of  the  long  term 
note  for  i§Q,QOQ   and  $50,000  of  the  Registered  Debenture  Notes. 
The  argument  is  that  the  information  furnished  plaintiffs  as  to 
the  value  of  the  newspaper  plant  was  false  and  fraudulent,  having 
been  greatly  inflated,  and  that  such  facts  were  carefully  con- 
cealed by  Layman  at  the  July  23,  1936  meeting  when  the  matter  of 
the  purchase  and  sale  was  first  di ecu peed. 

(4)   As  to  the  claimed  "Circulation  fraud*: 
Counsel  for  plaintiffs  contend  that  for  over  a  year 
prior  to  the  blind  advertisement  of  Maroh  7,  1936,  Slane  had 
been  building  up  a  false  belief  in  the  public  mind  as  to  the 
circulation  of  the  newspaper  through  his  false  statements  to  the 
Post  Office  Department  and  through  a  statement  by  him  to  "Stand- 
ard Rate  and  Data*  a  trade  publication  of  high  standing  and  re- 
liability in  the  newspaper  world;  that  prior  to  January  26,  1936, 
Slane,  in  compliance  with  the  postal  requirements,  sent  to  the 
Post  Office  Department  an  affidavit  sworn  to  by  him  stating  the 
average  daily  net  paid  circulation  of  the  newspaper  for  the  year 
ending  December  31,  1936,  to  be  5396;  that  Skewes  read  this  state- 
ment in  the  "Editor  and  Publisher";  that  "Slane* e  •ABC1  books 
of  the  Evanston  News  Index,  Inc.,  as  the  circulation  books  are 
called,  ***  show  that  the  circulation  of  the  newspaper  for  that 
year,  instead  of  being  5396  was  3290;"  that  after  April  1,  1936, 
Slane  sent  another  standard  trade  publication  a  sworn  statement 
stating  the  average  daily  net  paid  circulation  of  the  paper  for 
6  months  prior  to  April  1,  1936  was  6389;  that  Skewes  read  this 
statement  in  August,  1936,  but  that  Slane* s  "ABC"  books  showed 
the  circulation  during  that  time  was  but  3416;  that  October  7, 
1936,  Slane  swore  to  a  statement  which  he  sent  to  the  United 
States  Post  Office  Department  stating  that  the  average  dally  net 
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paid  circulation  for  the  6  months1  period  prior  to  September  30, 
1936,  was  5407,  but  Slane 's  "ABC  books  showed  the  circulation 
to  be  3299,   That  during  the  conference  between  plaintiffs  and 
Slane  at  the  Stevens  Hotel  in  Chicago,  Slane  stated  that  the 
public  affidavits  as  to  the  circulation  should  be  Increased  1,000, 
This  was  denied  by  Slane,   The  "ABC*  books  are  personal  books 
kept  by  the  publisher. 

Plaintiffs'  oounsel  say  they  were  defrauded  beeause  of 
such  misrepresentations  by  defendants.  On  the  other  side,  counsel 
for  defendants  say:   "there  appears  to  be  a  large  flexibility 
amongst  individual  newspaper  publishers  as  to  what  shall  or  shall 
not  be  included  in  counting  net  paid  circulation  and  it  is  a 
practice  of  small  newspapers  to  include  in  their  post  office 
statement  (or  so-called  publisher's  affidavit)  newspapers  that 
they  mail  out  or  distribute  that  have  not  been  paid  for,  but 
which  they  expect  will  be,  prepaid  subscribers  who  have  tempor- 
arily discontinued  delivery  of  their  newspaper  and  various  other 
types  of  subscribers.  Hence,  the  publisher  of  a  small  newspaper 
may  honestly  represent  in  a  post  office  affidavit  a  larger  figure 
of  net  paid  circulation  than  that  whioh  would  be  conceded  by  the 
standards  promulgated  by  Audit  Bureau  of  Circulation,"  And  coun- 
sel say  this  custom  le  sustained  by  the  testimony  of  the  witness 
Bradley,  western  manager  of  a  publishers'  representative  agency, 
and  by  Slane 'e  secretary,  a  newspaper  woman  of  long  experience, 
(5)  As  to  the  rebate  fraud  claimed  by  plaintiffs: 
The  evidence  shows  that  for  some  time  prior  to  the  sale 
defendants  were  paying  rebates  to  two  large  advertisers  who  had 
businesses  in  Evanston  and  that  Slane  had  represented  at  the 
meeting  in  September,  1936,  that  there  were  no  rebates  paid  to 
advertisers.   Slane  denied  making  any  such  representation  but  on 
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the  contrary  testified  he  disclosed  that  rebates  had  been  paid 

to  the  two  Evans ton  advertisers. 

Plaintiff s*  evidence  is  that  they  discovered  about 
November,  1936,  a  month  after  they  bought  the  newspaper  plant, 
that  rebates  were  being  paid  to  the  two  Evans ton  advertisers 
and  the  number  of  subscribers  was  not  as  they  claim  Slane  rep- 
resented but  was  much  lees.   That  the  actual  circulation  figures 
were  as  above  stated. 

Although  plaintiffs  had  discovered  the  claimed  misrep- 
resentations in  November,  1936,  they  made  no  complaint  to  defend- 
ants, but  on  the  contrary  paid  the  *25,000  note  due  January  15, 
1937  and  made  monthly  payments  thereafter  until  July  1,  1938,  a 
period  of  more  than  30  months.   In  these  circumstances  we  think 
they  ought  not  now  be  permitted  to  say  that  on  account  of  these 
two  claimed  misrepresentations  they  have  the  right,  about  20 
months  after  the  discovery,  to  insist  such  misrepresentations 
authorize  them  to  rescind  the  purchase  of  the  newspaper  plant, 
Campbell  v.  Fleming.  28  English  Law  Reports  (1  A  &  E)  44;  Taylor 
v.  Short.  107  Mo.  384;  greenwood  v,  Fenn,  136  111.  146. 

Counsel  for  defendants  contend  that  "Having  discovered 
two  incidents  of  an  alleged  fraud  and  having  elected  to  ratify 
and  affirm  the  contract,  the  right  to  rescission  ie  permanently 
waived  and  is  not  revived  by  subsequent  discovery  of  another 
incident  of  the  alleged  fraud,"  citing  the  Campbell,  Taylor  and 
Greenwood  cases,  while  on  the  other  side  counsel  for  plaintiffs1 
position  is  that  "Where  at  the  time  of  the  sale  the  seller  has 
made  a  number  of  false  representations  regarding  different  ele- 
ments of  the  property  sold,  and  the  buyer  learns  of  their  falsity 
on  varying  dates,  respectively,  subsequent  to  the  purchase,  there 
can  be  no  ratification  by  him  of  the  fraudulent  transaction  until 
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the  time  when  he  has  made  his  dlsoovery  of  the  falsity  of  every 
representation.   Skewes  and  Skinrood  could  not  ratify  until  they 
had  full  knowledge  of  ALL  the  fraud  practiced  upon  them,  which 
full  knowledge  they  did  not  obtain  until  July  22,  1938,  eleven 
days  before  they  filed  their  complaint  for  rescission. *  In  sup- 
port of  this  counsel  cite  Pierce  v.  Wilson,  34  Ala*  596;  Yoor- 
heea  v.  Campbell.  275  111.  292;  Foston  v,  3wanson.  306  111.  518, 
and  other  authorities. 

Upon  a  consideration  of  all  the  authorities  cited  on 
this  question  and  upon  further  investigation,  such  as  we  had 
time  to  make,  we  are  of  opinion  no  hard  and  fast  rule  can  be 
laid  down  that  will  fit  all  cases,  but  the  facts  in  each  case 
must  be  considered  and  the  "rule  of  reason"  applied,   3tandard 
Oil  Go.  of  H.  J.  v,  U.  S. .  221  U.  5.  l;  Comm.  Building  Corp.  v. 
Hirschfleld.  30?  111.  App.  533, 

As  stated,  the  master  made  specific  findings  that  de- 
fendants were  guilty  of  no  fraud  v/hich  induced  plaintiffs  to 
purchase  the  newspaper  plant,   It  must  be  borne  in  mind  that 
Mr,  Skewes  was  a  newspaper  man  of  25  years1  experience  and  had 
had  wide  experience  in  other  businesses,  he  testified:   "I  have 
been  engaged  in  the  newspaper  business,  directly  or  indirectly, 
for  26  or  30  years.  How  I  am  connected,  either  as  owner  publisher, 
or  otherwise,  with  a  number  of  newspapers.  There  is  the  Meri- 
dian, Mississippi,  Star,  the  Laurel,  Mississippi  Daily  Leader, 
Growell,  Louisiana,  Daily  Signal,  the  Peru,  Illinois  Daily  News 
Herald,  and  the  Evanston,  Illinois  Dally  News  Index.  ***  I  was 
managing  editor  of  the  Milwaukee  Dally  News  from  1914  to  1917; 
publisher  of  the  Danville,  Illinois  Press  1918  to  1922.   I  am 
editor  and  owner,  at  this  time,  of  the  Meridian  Mississippi  star 
and  have  been  since  1922.   I  am  president  of  the  Laurel,  Mississippi 
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Dally  Leader,   I  am  a  director  of  the  Merchants  and  Farmers  Bank 
of  Meridian.   I  am  a  director  also  of  the  Mississippi  Development 
Board  and  have  been  a  director  of  the  Mississippi  Press  Associa- 
tion, and  am  now  director  of  the  Southern  Newspaper  Publishers 
Association, "  and  continuing,  he  designated  other  important 
positions  he  held.  He  testified  further:   "My  experience  has 
brought  me  in  contact  with  every  phase  of  the  newspaper  business 
and  that  includes  accounting  systems  for  newspapers  in  a  layman's 
sense*   I  have  hired  and  retained  accountants  and  auditors.   I 
have  installed  accounting  systems.   In  addition  to  the  newspapers 
I  have  mentioned,  I  have  also  bought  and  sold  the  Lincoln,  Illi- 
nois Star,  the  Perry,  Oklahoma  Dally  Journal,  the  Blythevllle, 
Arkansas  Courier,  the  Litchfield,  Illinois  News  Herald,  and  the 
Danville,  Illinois  Morning  Press.   I  have  purchased  a  weekly 
newspaper  in  Chicago  Heights.   I  sold  it  to  a  gentleman  by  the 
name  of  Spencer.   In  the  purchase  and  sale  of  newspapers  there 
have  been  repeated  instances  where  I  have  had  to  examine  book- 
keeping figures  concerning  those  various  organizations," 

In  discussing  the  rule  of  law  applicable  to  a  case  where 
the  witnesses  appear  before  the  master  and  his  findings  are  ap- 
proved by  the  chancellor  we  cited  and  discussed  the  authorities 
in  Phillips  v.  WAN,  507  111.  App.  1.   lie  there  cited  and  quoted 
from  the  case  of  Smuk  v.  Hrynlewleokl.  36©  111.  546,  the  latest 
ease  In  which  our  Supreme  court  had  then  expressed  an  opinion  on 
the  question.   In  that  case  the  court  said:   "where  the  master* e 
findings  have  been  approved  by  the  chancellor  we  are  not  Justified 
in  disturbing  the  findings  unless  they  are  manifestly  against 
the  weight  of  the  evidence."  We  there  [in  the  Phillips  case] 
pointed  out  there  were  other  cases  holding  this  was  not  a  correct 
statement  of  the  law.   In  the  instant  case,  upon  a  consideration 
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of  all  the  evidence  we  are  of  opinion  whichever  rule  is  applied, 

the  decree  which  finds  there  was  no  fraud  must  he  affirmed* 

We  might  add,  however,  that  all  that  was  said  and  done 
by  Layman  and  Slane  in  the  negotiations  and  sale  of  the  property 
is  not  to  he  approved  but  we  are  of  opinion  that  the  manner  in 
which  business  has  been  conducted  since  the  "time  whereof  the 
memory  of  man  runs  not  to  the  contrary"  the  law  applied  to  the 
facts  in  the  instant  case  does  not  afford  plaintiffs  a  remedy, 
wemple  State  Bank  v,  Cont.  111.  Co. .  279  111.  App,  224. 

Complaint  is  made  to  fees  allowed  to  the  master.  The 
master's  fees  were  taxed  at  #8,067.80;  #4,000  of  this  had  been 
paid  during  the  hearing  pursuant  to  an  order  entered  on  motion 
of  defendant  Lake  Shore  Index,  Inc.,  and  by  agreement  of  all 
parties,  December  16,  1939.   The  order  recited  that  ^2,000  had 
been  paid  the  master  pursuant  to  an  order  May  9,  1939,  and  it  was 
ordered  that  #2,000  more  be  paid  to  him.  After  the  report  of  the 
master  was  filed,  June  12,  1940,  the  master  filed  his  petition 
June  26,  1940,  and  prayed  that  allowance  be  made  to  him  for  ser- 
vices rendered.  He  reported  he  had  taken  35,482  folios  of  oral 
and  documentary  evidence  at  15  cents  per  folio,  |t, 317.80,  and 
that  he  had  performed  400  hours  of  service,  hearing,  etc.,  for 
which  he  asked  #4,000,  or  a  total  of  #9,317,80.  From  this  amount 
credit  was  given  by  him  of  :4,000,  leaving  a  claimed  balance  of 
#6,317,80,  The  court  reduced  the  |4,000  request  for  the  hear- 
ings, 3>1260,  allowed  the  master  ?2750  for  this  item,  and  ordered 
that  the  total  fees  of  the  master  be  allowed  for  ^8067,80,  leav- 
ing a  balance  which  after  crediting  the  =14,000  is  |4,067,80. 

Counsel  for  plaintiffs  contend  the  fees  allowed  were 
exoessive  "because  the  Master  had  oharged  on  a  folio  basis  as  well 
as  a  per  diem  basis  for  the  same  services,  and  that  he  had  also 
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charged  on  a  folio  baeis  for  two  trade  magazines,  'Editor  and 
Publisher'  and  'Standard  Rate  and  Data,'  of  which  only  five  pages 
were  introduced  in  evidence. "  Counsel  say  "The  Kaeter  has 
charged  and  the  court  has  allowed  him  the  fee  of  J1000  based 
upon  the  finding  of  the  court  that  both  of  said  magazines  of 
several  hundred  pages  each  were  received  in  evidence* ■  Just 
how  the  $1000  was  arrived  at  by  counsel  we  are  not  advised. 
Counsel  further  contend  that  on  the  hearing  before  Judge  Lupe 
who  entered  the  final  order  allowing  the  master's  fees,  above 
referred  to,  on  which  there  is  a  balance  due  of  ?4,06?,8Q,  "no 
evidence  was  introduced  by  the  master  to  support  his  fees"  and 
that  "The  order  entered  by  Judge  Lupe  expressly  finds  that  the 
transcript  of  the  proceedings  had  before  him  on  the  question  of 
Hester's  fees  contains  'no  e vide nee  but  only  argument  of  counsel 
and  remarks  of  the  court, * ■  This  argument  ie  not  borne  out  by 
the  record.   The  record  discloses  that  February  10,  1941,  Judge 
Lupe  entered  an  order  which  recited  that,  on  motion  of  attorneys 
for  Skewes  and  Bkinrood  to  certify  a  transcript  of  proceedings 
had  before  the  court  June  26,  1940,  "this  court  having  examined 
said  transcript  and  having  heard  argument  of  the  respective  coun- 
sel, finds  that  said  transcript  does  not  constitute  a  report  of 
proceedings  and  contains  no  evidence  but  only  argument  of  counsel 
and  remarks  of  the  court."  And  it  was  ordered  that  the  motion 
to  oertify  the  transcript  be  denied.   This  order  does  not  show 
that  no  evidence  was  heard  June  25,  1940  when  the  court  fixed 
the  fees  but  merely  recites  that  what  was  presented  as  a  trans- 
cript of  that  proceeding  contained  no  evidence  but  only  argument 
of  counsel  and  the  remarks  of  the  court,  and  apparently  for  this 
reason,  the  court  refused  to  certify  it.   The  objection  to  the 
master's  fees  cannot  be  sustained. 
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Two  further  points  are  made  by  counsel  for  plaintiffs, 
(1)  that  "A  motion  of  a  defendant  for  a  rule  upon  the  plaintiff 
to  give  security  for  costs  must  be  made  at  the  defendant's  ear- 
liest opportunity  after  the  suit  has  been  filed,"  and  (2)  that 
the  judge  of  the  Superior  court  fixed  the  supersedeas  bond  at 
#175,000  and  was  therefore  guilty  of  an  abuse  of  discretion. 
We  are  unable  to  see  how  either  of  these  points  is  Involved  In 
the  matter  before  us* 

For  the  reasons  stated,  the  decree  of  the  3uperior  court 
of  Cook  oounty  is  affirmed. 

DEGREE  AFFIBMED, 
McSurely,  P.  J.,  and  Matchett,  J,,  ooncur. 
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APPEAL  FROM  SUPERIOR 
COURT  OF  COOK  COUNTY, 


4149? 

STANLEY  H.  DOGGETT, 

Appellee, 

v. 

NORTH  AMERICAN  LIFE  INSURANCE 
COMPANY  OF  CHICAGO,  a  corpora- 
tion, E.  S.  ASHBROOK  and  W.  0, 
MORRIS, 

Appellants, 

MR,  PRESIDING  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT* 

A  petition  for  a  writ  of  mandamus  to  compel  North 
American  Life  Insurance  Company  of  Chicago,  its  president, 
E,  S,  Ashbrook,  and  its  secretary,  W,  0,  Morris  ,  to  permit 
the  petitioner,  or  his  agents  and  attorneys,  to  inspect  and 
examine  the  list  of  names  of  the  stockholders  of  said  corpora- 
tion, the  record  of  their  addresses  and  the  number  of  shares 
of  stock  held  by  them,  and  to  make  extracts  therefrom.  The 
case  was  tried  by  the  court  without  a  jury,  A  judgment  order 
was  entered  awarding  a  writ  of  mandamus  and  assessing  a  penalty 
of  $288,33  against  each  of  the  respondents  "for  failure  of  the 
respondents  to  permit  the  petitioner  to  examine  the  record  of 
shareholders  for  a  proper  purpose. M  Respondents  appeal  from 
the  judgment  order. 

The  petitioner,  living  in  South  Grange,  New  Jersey,  in 
1932  acquired,  through  inheritance,  1,150  shares  of  a  total 
outstanding  issue  of  2J>0,000  shares  of  the  capital  stock  of 
respondent  Insurance  Company,  The  Insurance  Company  paid  divi- 
dends continuously  from  1917  to  1932,  inclusive,  '.'hen  the 
depression  came  the  company  ceased  to  pay  dividends, 

A  number  of  contentions  are  raised  by  respondents  in 
support  of  their  claim  that  the  instant  judgment  order  should 
be  set  aside.  In  our  view  of  this  appeal  we  need  notice  only 

one  of  the  contentions  raised.  Respondents  strenuously  contended 

court 
in  the  trial/that  the  petitioner,  in  seeking  to  inspect  the  list 
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of  stockholders,  was  not  acting  in  good  faith  and  for  the  purpose 
of  protecting  the  stockholders1  interests,  but  to  annoy  and 
harass  the  corporation  and  for  purposes  detrimental  to  the  best 
interests  of  the  stockholders  and  the  company.  Undoubtedly,  cer- 
tain evidence  introduced  by  respondents  tended  to  support  this 
contention.  The  petitioner  introduced  evidence  tending  to  prove 
that  the  purposes  were  proper.  But  respondents  contend  that  the 
trial  court  erred  in  excluding  important  evidence  offered  by  them 
that  would  tend  to  prove  their  theory  of  fact  as  to  the  motive 
behind  the  action  of  petitioner  in  seeking  a  list  of  stockholders. 
This  contention  is  a  meritorious  one.  It  appears  that  George  S. 
Tribble,  a  stockholder  of  respondent  company,  brought  suit  against 
the  company,  its  officers  and  directors,  in  the  Circuit  court  of 
Cook  county,  in  which  Tribble  asked,  inter  aliaf  that  the  election 
of  the  then  board  of  directors  of  the  company  be  declared  invalid, 
and  that  he  be  given  the  right  to  examine  the  books  and  records 
of  the  company.  It  further  appears  that  less  than  sixty  days  after 
Tribble  acquired  considerable  stock  In  the  company  he  brought  the 
suit  in  question.  During  the  cross-examination  of  petitioner, 
Doggett,  he  admitted  that  he  was  acquainted  with  Tribble;  that 
they  had  collaborated  in  the  solicitation  ©f  proxies  from  stock- 
holders in  respondent  Insurance  Company;  that  Tribble  had  agreed 
to  go  along  with  the  stockholders'  committee,  formed  by  peti- 
tioner, to  bring  about  the  election  of  directors  in  the  company* 
He  testified  that  "there  is  a  community  of  purpose  between  mvself 
and  Mr.  Tribble  in  connection  with  the  affairs  of  the  company-  Our 
desires  are  exactly  alike  as  stockholders."  The  following  question 
was  asked  petitioners  "Mr,  ^ooney  [attorney  for  respondents ]t   Hare 
you  any  agreement  with  Mr.  Tribble  in  the  event  you  are  successful 
as  to  who  shall  become  officers  of  the  company?  *  *  *  The  Witness t 
I  have  discussed  it  with  Mr.  Tribble.  Not  being  an  insurance  man, 
naturally,  when  you  look  to  the  possibilities  of  replacement  you 
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have  to  be  prepared  to  have  the  right  men  to  do  it,  and  I  figure 
that  he  is  qualified  to  help  in  that  direction."  He  further  testi- 
fied that  after  he  had  read  the  complaint  by  Tribble  against  the 
Insurance  Company  he,  Doggett,  addressed  a  letter  to  certain 
stockholders  of  the  company  in  which  he  called  their  attention  to 
the  Tribble  suit,  and  that  the  said  suit  "sets  up,  among  other 
matters,  the  past  losses  of  the  company."  Counsel  for  respondents 
made  the  following  offer  of  proof:  "That  in  November,  1939*  Russell 
Matthias,  an  attorney  in  the  firm  of  Skern  &  Meyers  at  1  North 
LaSalle  Street,  Chicago,  went  to  Springfield,  Illinois,  in  behalf 
of  George  B.  Tribble  of  Baltimore,  Maryland}  that  while  there  Mr. 
Matthias  examined  the  records,  including  the  charters  and  by-laws 
and  other  data  pertinent  to  the  North  American  Life  Insurance 
Company  which  were  on  file  in  the  office  of  the  Director  of  Insur- 
ance} that  the  information  then  obtained  is  now  being  used  as  a 
basis  for  a  suit  filed  by  said  George  E,  Tribble  against  the  North 
American  Life  Insurance  Company,  its  officers  and  directors,  which 
is  now  pending  in  the  Circuit  Court  of  Cook  County  as  case  No.  40 

C  203;  that  the  suit  is  seeking,  among  other  things,  to  declare 
invalid  the  election  of  the  present  Board  of  Directors  of  said 

Company  and  to  obtain  the  right  to  examine  the  books  and  records 
of  said  Company."  Petitioner^  objection  to  the  offer  was  sus- 
tained. Counsel  for  respondents  then  made  the  following  offer: 
"Now,  I  make  a  further  offer  of  proof  of  the  testimony  of  David 
J.  Kadyk  with  the  law  firm  of  Lord,  Bissell  &  Kadyk,  135  South 
LaSalle  Street}  that  in  the  last  week  of  December,  1939*  Mr.  Kadyk 
received  a  telephone  call  from  Mr.  Erwin  A,  Meyers  of  the  firm  of 
Ekern  &  Mayers,  1  North  LaSalle  Street,  Chicago}  that  Mr.  Meyers 
in  that  conversation  stated  he  represented  Mr,  George  E,  Tribble 
of  Baltimore,  Maryland}  that  he  would  like  to  arrange  a  conference; 
and  following  that  conversation,  on  December  29,  1939*  Mr,  Kadyk 
went  to  the  office  of  Ekern  &  Meyers  and  there  had  a  conference 
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with  Mr.  Meyers,  Mr.  Luther  P.  Binkley  and  Mr.  Russell  Matthias; 
that  kr.  I  oyer s  then  informed  him  that  his  client,  Mr.  Tribble, 
was  the  owner  of  about  thirty  to  forty  thousand  shares  ©f  stock 
of  the  North  American  Life  Insurance  Company,  that  he  controlled 
at  least  another  thirty  thousand  shares  and  had  access  to  about 
sevent/  thousand  more;  that  unless  the  officers  of  the  Company 
would  agree  at  once  to  double  the  Board  of  Directors  or,  in  other 
words,  to  increase  it  from  nine  to  eighteen,  the  additional  members 
of  which  were  to  be  selected  by  his  client,  Mr*  Tribble,  and  also 
to  give  Mr*  Tribble  an  important  position  as  an  officer,  either 
as  President  or  Chairman  of  the  Board  or  some  similar  position, 
and  allow  lr.  Tribble  to  pick  one-half  of  the  members  of  all  key 
committees  of  the  Company,  that  a  suit  would  be  filed  at  once 
contesting  the  validity  of  the  election  of  the  entire  Board  of 
Directors  and  asking  to  examine  books  and  records  of  the  Company 
and  for  a  list  of  stockholders  and  other  relief;  that  Mr.  Kadyk 
then  informed  the  gentlemen  that  the  officers  suggested  Mr*  Tribble 
come  to  Chicago  for  a  conference;  that  this  suggestion  was  never 
acted  upon  and  that  within  a  very  short  time  thereafter  a  suit 
was  filed;  that  Mr.  Kadyk  of  the  firm  of  Lord,  Bissell  &  Kadyk 
and  myself  are  attorneys  of  record  in  the  suit  mentioned,  Mr. 
Hanley  [attorney  for  petitioner]:  I  object  to  that  testimony  as 
being  incompetent,  irrelevant,  and  immaterial.  The  Court:  I 
think  so,  obj  ction  sustained." 

The  offered  evidence  would  tend  strongly  to  support 
respondents*  theory  of  fact  that  the  petitioner  and  Tribble  were 
engaged  in  a  common  purpose,  to  obtain  partial  or  complete  control 
of  the  management  of  respondent  company,  and  therefore  the  acts 
and  declarations  of  one  were  the  acts  and  declarations  of  the 
other.  The  instant  proceedings  were  commenced  in  the  Superior 
court  of  Cook  county.  Later,  Tribble  commenced  proceedings  against 
the  respondents  in  the  Circuit  court  of  Cook  county.  Respondents 
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claim  that  the  starting  of  the  second  suit  was  a  part  of  the 
common  plan  to  harass  the  respondents  and  to  force  them  to 
accede  to  Tribble's  demands.  If  the  petitioner  in  the  instant 
suit  is  bound  by  the  acts  and  declarations  of  Tribble,  in 
furtherance  of  the  common  purpose,  and  we  hold  that  he  is  so 
bound,  then,  if  the  respondents  proved  to  the  satisfaction  of 
the  trial  court  the  alleged  facts  set  up  in  their  offer,  a  writ 
of  mandamus  should  not  be  awarded  in  the  instant  case.  Respondents 
further  contend  that  the  court  erred  in  refusing  to  allow  them  to 
offer  proof  to  the  effect  that  certain  statements  of  alleged  facts 
made  by  petitioner  in  certain  circulars  he  sent  to  stockholders 
soliciting  their  proxies,  were  false.  If  petitioner  made  mis- 
representations of  fact  in  his  circulars,  respondents  had  the 
right  to  show  that  fact,  as  the  misrepresentations  would  bear 
upon  the  question  of  petitionees  good  faith  In  seeking  to  inspeet 
the  list  of  stockholders. 

For  the  guidance  of  the  trial  court  should  there  be  another 
trial  of  the  Instant  proceedings,  we  may  state  that  we  do  not  agree 
with  respondents'  contention  that  a  shareholder  of  a  domestic  life 
insurance  company  has  no  right,  either  at  common  law  or  by  statute, 
to  a  list  of  shareholders,  and  that  for  that  reason  respondents' 
motion  to  strike  th^  second  amended  petition  should  have  been 
sustained  and  the  suit  dismissed. 

The  judgment  order  of  the  Superior  court  of  Cook  county 
is  reversed  and  the  cause  is  remanded  for  a  new  trial* 

JUDGMENT  ORD^R  REFSRSSD  AND  CAUSE 

REMANDED  FOR  NEW  TRIAL* 

Sullivan  and  Friend,  JJ.,  concur. 
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NATIONAL  BRANDS  STORES,  INC., 
a  corporation, 

Appellant, 

v. 

H.  J.  ANDRESEN  and  GENOVEVA 
ANDRESES, 

Appellees. 


APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO,    / 


814l4lW 


MR. PRESIDING  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT, 
A  first  class  action  in  the  Municipal  court  of  Chicago, 
The  cause  was  tried  by  the  court  without  a  jury,  the  issues  were 
found  against  plaintiff,  and  it  appeals  from  a  judgment  entered 
upon  the  finding. 

We  may  state  at  the  outset  that  defendants*  complaint 
that  plaintiff  filed  a  very  incomplete  abstract  is  a  meritorious 
one. 

The  original  statement  of  claim,  filed  on  October  17, 
1939*  alleged  that  plaintiff  on  July  7,   1938,  delivered  certain 
fixtures  and  equipment  to  defendants  under  a  conditional  sales 
contract  whereby  defendants  agreed  to  pay  therefor  the  sum  of 
$3>478. 18  in  thirty-six  equal  monthly  installments,  after 
crediting  the  down  payment,  beginning  with  the  month  of  July, 
1938,  and  continuing  monthly  thereafter  until  the  total  amount 
was  paid.  The  statement  of  claim  states  the  fixtures  and  equip- 
ment delivered  to  defendants  under  the  contract}  it  also  states: 
"That  the  buyers,  MflWi fc  ft1ftg&CBy»X  defendants  herein,  failed 
and  neglected  to  make  the  payments  provided  in  said  conditional 
sales  contract,  but  have  been  making  payments  of  a  lesser  amount 
than  the  amount  specified  in  the  contract  to  be  paid  each  month; 
that  the  total  payment  made  to  date  on  account  of  said  contract 
amount  to  $928.78;  that  under  the  terms  of  said  conditional  sales 
contract  the  defendants  are  now  in  arrears  under  the  terms  of 
said  contract  in  the  amount  of  $2,54-9.40,  and  that  the  total 
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balance  due  on  said  contract  amounts  to  $2,549*40}  that  under  the 
terms  of  said  contract  the  entire  balance  has  become  and  is  now, 
by  virtue  of  the  failure  of  the  defendants  to  make  the  payments 
promptly  as  provided  in  said  contract,  due  and  payable.  Where- 
fore, plaintiff  demands  judgment  against  the  defendants  and  each 
of  them  for  the  recovery  of  the  possession  of  the  said  furniture 
and  fixtures  and  that  the  amount  of  the  payments  made  by  the 
defendants  to  the  plaintiff  to  date  be  forfeited  by  the  defendants 
to  the  plaintiff  as  liquidated  damages  sustained  by  the  plaintiff 
because  of  the  failure  of  the  defendants  to  comply  with  and  fulfill 
the  terms  of  the  said  conditional  sales  contract}  plaintiff  also 
demands  judgment  for  its  costsin  this  proceeding  and  for  Interest 
as  by  law  provided."  The  statement  of  claim  was  verified  by  M,  A, 
Smith,  an  employee  of  plaintiff.  On  November  15,  1939*  plaintiff 
filed  an  amended  statement  of  claim  consisting  of  two  counts. 
Count  one  sets  forth  what  purports  to  be  a  written  executed  condi- 
tional sales  contract  dated  July   -   1938,  which  stipulates  a 
purchase  price  of  $3,478.18;  that  $984.51  had  been  paid  by  defend- 
ants. Count  two  alleges  that  in  July,  1938,  plaintiff  and  defend- 
ants entered  into  a  written  conditional  sales  contract  covering 
fixtures  and  equipment  installed  in  defendants'  store}  that 
before  these  fixtures  were  installed  defendants  ordered  addi- 
tional fixtures,  and  that  thereupon  a  second  written  conditional 
sales  contract  was  entered  into  by  the  parties}  that  thereafter 
defendants  ordered  additional  fixtures  and  that  all  of  the  fixtures 
installed  by  plaintiff  in  defendants*  store  were  included  in  a 
third  and  final  sales  contract  entered  into  between  plaintiff  and 
defendants,  which  stipulated  a  purchase  price  of  $3,478.18}  that 
this  final  contract  has  been  lost  by  plaintiff;  that  if  the  court 
should  find  at  the  hearing  that  the  existence  of  the  final  condi- 
tional sales  contract  was  not  established  as  a  binding  contract, 
that  plaintiff  is  entitled  to  recover  the  fair  market  value  of 
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the  equipment  and  fixtures  installed,  amounting  to  $4,672.36. 
Count  two  states  the  amount  due  to  be  $4,672.36  less  $984,51 
that  had  been  paid  by  defendants.  This  amended  statement  of 
claim  was  verified  by  M.  A,  Smith,  On  February  9,  1940,  plain- 
tiff filed  an  amendment  to  the  amended  statement  of  claim.  This 
amendment  alleges  that  if  the  third  and  final  written  conditional 
sales  contract  set  forth  in  haec  verba  in  the  amended  statement 
of  claim  was  not  signed  by  plaintiff  and  defendants,  it  was  a  mere 
oversight  on  the  part  of  plaintiff  and  defendants j  that  all  of 
the  terms  of  this  contract  were  agreed  upon  by  the  parties  as  set 
forth  in  the  amended  statement  of  claim  and  constitute  a  written 
agreement  between  the  parties  as  in  the  amended  statement  of  claim 
set  forth.  This  amendment  was  verified  by  R»  E.  Slaughter, 
secretary  of  plaintiff  corporation.  The  trial  commenced  on  May 
21,  1940,  before  the  Honorable  John  J.  Rooney.  After  nearly  all 
of  the  evidence  had  been  heard  plaintiff  filed  a  further  amendment 
to  the  amended  statement  of  claim  as  amended.  This  last  amend- 
ment states : 

"(1)  Plaintiff  moves  t©  strike  from  Count  I  of  the  amended 
statement  of  claim  the  claim  based  upon  the  lost  conditional  sale3 
contract. 

"(2)  Plaintiff  amends  Count  II  of  the  amended  statement  of 

claim  by  striking  from  paragraph  (3)  and  the  concluding  paragraph 

thereof  the  words  »fair  market  value*  and  •full,  true,  and  fair 

market  value1  and  substituting  in  lieu  of  said  words  the  following: 

"•costs  to  plaintiff  of  the  property  so  delivered  to 
the  defendants,  as  aforesaid,  plus  brokerage;  that 
the  costs  to  plaintiff  of  said  property  on  the  date 
and  dates  of  the  delivery  thereof  amount  to  $3^350.52} 
that  the  brokerage  thereon  amounts  to  $201.00,  and  that 
the  total  amount  due  on  account  of  costs  to  plaintiff, 
plus  brokerage, amounts  to  $3,55l«52.* 

that  the  intent  and  purpose  of  this  motion  is  to  amend  the  second 

count  of  the  amended  complaint  in  order  to  base  the  complaint  on 

the  verbal  contract  between  plaintiff  and  defendant,  to-wit  that 
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defendant  agreed  to  pay  to  plaintiff  for  the  equipment  installed 
the  cost  thereof  to  the  plaintiff  plus  a  brokerage." 

By  this  last  amendment  plaintiff  abandoned  any  claim 
upon  the  third  and  final  written  conditional  sales  contract  set 
forth  in  haec  verba  in  count  one  of  its  amended  statement  of 
claim.  It  also  abandoned  any  claim  for  the  fair  market  value 
of  the  fixtures  alleged  in  count  two  of  the  first  amended 
statement  of  claim. 

Defendants*  answer  sets  forth  a  single  theory  of  fact, 
which  defendants  adhered  to  throughout  the  trial.  The  answer 
alleges  that  on  September  28,  1938,  defendants  and  plaintiff 
entered  int©  a  conditional  sales  contract  wherein  and  whereby 
defendants  contracted  to  purchase  and  plaintiff  contracted  to 
sell  the  following  goods  and  chattels:  (Here  follows  a  list 
of  the  goods  and  chattels);  that  under  the  terms  and  conditions 
of  the  contract  defendants  were  to  pay  for  said  goods  and  chattels 
$2,269,  of   which  $263  was  paid  concurrently  with  the  execution 
of  the  contract,  and  the  balance  of  $2,006  was  to  be  paid  in 
thirty-six  equal  successive  monthly  installments  of  $55.73*  °n 
October  28,  1938,  and  the  same  day  of  each  month  thereafter  until 
paid 5  that  at  the  time  of  the  execution  of  said  contract  any  and 
all  prior  contracts,  whether  written  or  oral,  were  rescinded,  can- 
celled, rendered  void,  and  wholly  merged  into  the  said  contract 
of  September  28,  19 38;  that  they  have  paid  monthly  to  plaintiff 
under  the  said  contract  the  installments  of  $55.73  as  provided 
in  the  contract,  and  that  these  payments  were  accepted  by  plain- 
tiff. The  answer  further  alleges  that  the  two  prior  contracts 
between  the  parties  that  had  been  entered  into  before  the  contract 
dated  September  28,  1938,  was  executed,  were  merged  in  the  con- 
tract of  September  28,  1938. 

Plaintiff's  final  theory  is  "that  it  sold  the  furniture 
and  fixtures  in  question  to  the  defendants  pursuant  to  a  verbal 
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contract  between  plaintiff  and  defendants,  which  provided  that 
plaintiff  would  sell  and  install  said  furniture  and  fixtures 
on  the  basis  of  the  cost  of  the  property  to  plaintiff,  plus 
brokerage;  that  pursuant  there t©  plaintiff  delivered  and  in- 
stalled the  equipment,  and  that  it  was  contemplated  by  the 
parties  that  when  delivery  and  installation  of  all  the  equipment 
had  been  completed  a  conditional  sales  contract  would  be  entered 
into  on  the  basis  of  said  verbal  contract,  of  cost  plus  brokerage; 
that  no  such  conditional  sales  contract  was  ever  entered  into  be- 
cause defendants  refused  to  sign  the  final  one  presented  to  them 
for  signature,  and  that  the  only  time  there  was  a  meeting  of  minds 
of  the  parties  was  in  the  said  verbal  contract}  that  none  of  the 
several  forms  of  conditional  sales  contracts  which  were  prepared, 
some  of  which  were  signed  by  defendants  and  none  of  which  were 
ever  signed  by  plaintiff,  ever  became  a  contract  between  the 
parties;  that  the  defendants  tried  t©  take  advantage  of  the 
plaintiff  by  refusing  to  sign  a  conditional  sales  contract  for 
all  the  material  after  it  had  been  installed  and  by  selecting 
one  of  the  several  forms  that  had  been  prepared  during  the 
progress  of  the  work  and  which  contained  only  a  part  of  the 
equipment,  and  attempting  to  adopt  it  as  the  final  contract; 
that  it  would  be  unfair,  unjust,  inequitable  and  illegal  for 
defendants  to  pay  less  than  the  cost  to  plaintiff  of  the  said 
equipment,  unless  such  an  advantage  over  the  plaintiff  were 
obtained  under  a  specific,  mutually  binding  contract,  entered 
into  with  plaintiff  for  a  valuable  consideration  which  was  not 
the  case.  There  never  was  such  a  contract,  nor  was  there  any 
consideration  for  such  a  contract." 

Defendants  contend:  "1,  The  trial  court  properly  found 
for  the  defendants,  since  the  evidence  established  a  valid  contract 
between  the  plaintiff  and  the  defendants  under  which  the  defendants 
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paid,  and  the  plaintiff  accepted  and  retained,  the  stipulated 
down  payment,  the  defendants  executed  and  delivered,  and  the 
plaintiff  accepted  and  retained,  a  note  providing  for  the  payment 
of  the  balance  of  the  purchase  price  in  monthly  installments,  and 
the  defendants  are  punctually  paying,  and  plaintiff  is  accepting, 
the  monthly  installments  in  accordance  with  the  note  and  contract. 
2,  The  evidence  not  only  does  not  sustain,  but  in  fact  negatives, 
plaintiff's  claim  that  the  contract  between  the  parties  for  the 
sale  of  the  fixtures  and  equipment  fixes  the  price  at  plaintiff *s 
cost  plus  brokerage." 

Plaintiff  is  engaged,  inter  aliaf  in  selling  store  equip- 
ment and  fixtures.  Defendants,  husband  and  wife,  owned  and  operated 
a  grocery  store  at  1733  West  75th  Place,  Chicago.  Plaintiff  con- 
tends: (1)  "The  court  erred  in  failing  to  find  the  issues  for  the 
plaintiff  on  the  verbal  contract  entered  into  between  the  parties 
in  January,  1938,  because  at  that  time  and  only  at  that  time,  was 
there  a  meeting  of  minds  of  the  parties  on  all  the  terms  of  the 
agreement."  (2)  "The  court  erred  in  finding  the  issues  for  the 
defendants  because  defendants  utterly  failed  to  establish  the 
existence  of  the  sealed,  written  conditional  sales  contract,  dated 
September  28,  1938,  which  they  allegedas  an  affirmative  defense." 
In  support  of  plaintiff's  contention  that  the  only  contract  entered 
into  between  the  parties  was  a  verbal  contract  made  in  January, 
1938,  plaintiff  d-p^nds  upon  the  testimony  of  M.  A.  Smith,  who 
testified  that  either  late  in  January  or  early  in  February,  1938* 
he  called  on  defendants  with  Harold  Oakes,  an  employee  of  plain- 
tiff, who  "had  contacted  them  previously,"  and  during  the  course 
of  a  conversation  he  had  with  the  defendants  regarding  the  installa- 
tion of  the  equipment  JSrQ  Andresen  ask  him  to  give  a  price  on  cer- 
tain items  of  equipment  and  that  he  stated  to  defendants  that  until 
it  was  determined  what  equipment  would  actually  be  required  he 
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could  not  quote  them  a  price,  but  that  plaintiff  would  supply 
whatever  equipment  was  required  "at  our  cost  plus  our  nominal 
National  Brands  brokerage  fee;"  that  Andresen  said  that  that  was 
fair;  that  Andresen  further  said:   "Any  equipment  necessary  to  go 
in  there  we  will  pay  for  your  cost  and  your  commission,  is  that 
right?  A.  Yes."  Mre  Andresen  denied  that  Smith  or  anyone 
connected  with  plaintiff  made  any  proposal  to  defendants  at  any 
time  based  upon  cost  plus  brokerage;  that  "I  never  heard  a  state- 
ment in  regard  to  an  agreement  by  me  to  pay  on  the  basis  of  cost  to 
the  plaintiff,  plus  a  brokerage  commission.  The  first  time  I  heard 
it  was  in  this  court  room  when  Mr.  Smith  was  on  the  stand.  Prior 
to  that  time  no  demand  had  been  made  upon  me  by  anyone  representing 
the  plaintiff,  either  by  letter  or  by  word  of  mouth,  wherein  it 
was  stated  that  I  owed  for  brokerage  commission,  installation  and 
freight,"  During  the  examination  of  Mrs,  Andresen  she  testified 
that  she  was  present  on  various  occasions  when  representatives 
of  plaintiff  came  to  their  store  or  home  in  connection  with  the 
purchase  of  fixtures.  The  following  then  occurred:  "Q,  Now  tell 
this  Court  whether  or  not  at  any  conversation  at  which  you  were 
present,  there  was  ever  discussed  a  price  to  be  charged  to  you 
and  Mr.  Andresen  for  all  the  fixtures,  that  would  be  based  on 
what  the  National  Brands  might  pay  for  the  fixtures,  plus  a  broker- 
age commission?  A,  Absolutely  not,  Mr,  Quilici  [attorney  for 
defendants]:  Take  the  witness,  Mr.  McKerchar  [attorney  for 
plaintiff]:  No  cross  examination,"  It  appears  from  the  testimony 
of  Smith  that  Harold  Oakes,  an  employee  of  plaintiff,  who  "had  con- 
tacted" the  defendants,  was  present  at  the  alleged  conversation.  It 
further  appears  that  Oakes  was  present  in  court  during  the  trial, 
but  plaintiff  did  not  call  him  as  a  witness.  The  failure  to  call 
Oakes  creates  an  inference  that  Oakes1  testimony  if  he  had  been 
called  would  not  have  corroborated  Smith* s  version  of  the  conver- 
sation, (See  Pipal  v.  Grand  Trunk  Western  Rv.  Co.f  341  111.  320, 
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327*  and  cases  cited  therein.)  Defendants,  for  the  purpose  of 
emphasizing  plaintiff's  failure  to  call  Oakes,  introduced  evi- 
dence to  show  that  he  had  been  present  during  the  trial.  In 
testing  the  credibility  of  Smithes  statement  as  to  the  alleged 
conversation  it  is  important  to  note  that  he  verified  the  original 
statement  of  claim  and  the  amended  statement  of  claim.  Plaintiff's 
final  claim  based  upon  the  alleged  conversation  was  clearly  an 
afterthought,  and  the  able  and  experienced  trial  judge  was  fully 
warranted  in  refusing  to  bel*3ve  Smith's  testimony  as  to  the 
alleged  conversation,  especially  in  view  of  the  shifty  attitude 
of  plaintiff  in  reference  to  its  claim* 

As  to  plaintiff's  contention  (2):  We  have  before  us  what 
purports  to  be  the  written  contract  of  September  28,  1938*  Defend- 
ants contend  that  it  was  an  executed  written  contract  that  merged 
all  prior  contracts  and  discussions.  Plaintiff  concedes  that  this 
contract,  dated  eight  months  after  the  alleged  conversation,  was 
drafted  by  M,  A.  Smith;  that  the  contract  was  executed  by  defend- 
ants in  duplicate;  that  Smith  retained  the  original  and  left  the 
carbon  copy  with  defendants;  that  concurrently  with  the  signing 
of  the  contract  by  defendants  the  down  payment  therein  specified, 
$263,  was  accepted  by  Smith,  who  turned  it  over  to  plaintiff;  that 
a  written  receipt  for  the  down  payment  in  accordance  with  the  con- 
tract was  executed  by  Smith  and  delivered  to  defendants;  and  that 
monthly  payments  in  the  sums  and  at  the  times  required  by  the  con- 
tract have  been  duly  and  punctually  paid  by  defendants  and  accepted 
and  retained  by  plaintiff.  At  the  time  that  defendants  signed 
this  contrast  Smith  wrote  out  and  handed  to  defendants  the 
following  receipt: 

"9/28/38 

"Recieved  of  H.  J.  Andresen  — 1        263. 00 
as  follows: 

"$200.00  P.O.  money  order 
3.58  Reciepted  bills 
59.42  Cash 
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as  down  payment  on  equipment  contract, 

"National  Brands  Stores, Inc. 
"M,  A.  Smith" 

Plaintiff's  contention,  as  we  understand  it,  is  that  plaintiff 
never  formally  signed  this  contract.  That  Smith  signed  his  name 
to  the  contract  at  the  time  in  question  is  conceded,  but  plain- 
tiff claims  that  his  signature  appears  opposite  the  word  "Witness," 
and  it  insists  that  he  signed  only  as  a  witness.  Plaintiff  does 
not  contend  that  Smith  had  not  the  authority  to  sign  the  contract* 
There  was  no  necessity  for  Smith  to  sign  the  contract  as  a  witness, 
for  W,  A,  Hoist,  who  had  no  connection  with  the  parties,  signed 
the  contract  as  a  witness.  It  appears  from  the  evidence  that 
Smith's  purpose  in  procuring  the  new  contract  from  defendants  in 
lieu  of  the  prior  contract  was  that  the  finance  company  would  not 
accept  the  other  contract  and  that  it  was  therefore  necessary  to 
make  out  a  new  form  of  contract.  At  the  same  time  that  the 
contract  of  September  28  was  signed  by  defendants,  Smith  and 
Andresen  signed  their  names  to  the  list  of  the  equipment,  and 
this  list  was  annexed  to  and  made  a  part  of  the  contract.  It  is 
clear  that  Smith  did  not  sign  this  list  as  a  witness.  Plaintiff 
retained  the  original  of  this  contract  and  accepted  the  down  pay- 
ment and  the  note,  signed  by  defendants  at  Smith's  request,  for 
the  balance  due  under  the  contract.  Plaintiff  thereafter  accepted 
payments  made  by  defendants  in  accordance  with  the  contract  for 
more  than  a  year  before  it  commenced  the  instant  suit,  and  it  was 
still  accepting  payments  at  the  time  of  the  trial.  Plaintiff 
never  tendered  back  to  defendants  their  note,  nor  did  it  tender 
back  the  payments  made  by  defendants  under  the  contract.  All  the 
facts  and  circumstances  show  that  this  contract  was  a  written  one 
between  plaintiff  and  defendants  even  though  it  was  not  formally 
signed  by  plaintiff.  One  who  acts  upon  and  accepts  the  benefit 
of  what  purports  to  be  a  written  contract  will  be  bound  by  that 
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contract  even  though  he  has  not  signed  it.  See  Broderick  v. 
Prise oil f  301  111.  174,  178j  Bauer  v.  Jerolaan.  124  111.  App. 
151,  155.  Kany  other  cases  to  the  same  effect  might  be  cited 
if  it  were  necessary. 

Plaintiff  argues  that  the  printed  word  "Seal"  appears 
after  defendants'  signatures  to  the  contract  and  therefore  the 
contract  was  not  valid  without  proof  that  Smith  had  authority 
by  an  instrument  under  seal  to  enter  into  such  a  contract  on 
plaintiff »s  behalf.  This  argument,  under  the  facts  and  circum- 
stances, does  not  merit  serious  consideration. 

In  this  court  plaintiff  contends  that  "if  the  trial 
Judge  believed  from  the  evidence  that  both  parties  had  failed  to 
establish  by  the  required  degree  or  certainty  of  proof,  the 
contract  which  they  were  trying  to  establish,  respectively,  and 
if  therefore  in  his  opinion  neither  party  had  established  the 
existence  of  an  express  contract,  then  the  Judge  should  have 
found  the  existence  of  an  implied  contract  that  defendants  should 
pay  to  plaintiff  whatever  the  court  believed  from  the  evidence 
the  goods  to  be  reasonably  worth,  and  should  have  entered  a  judg- 
ment for  plaintiff  for  that  amount."  It  is  sufficient  to  say  in 
answer  to  this  contention  that  the  trial  court  was  fully  justi- 
fied In  findin;  that  there  was  an  express  contract  between  the 
parties,  viz.,  the  written  agreement  of  September  28,  1938» 
However,  plaintiff  will  not  be  heard  to  urge  this  contention  in 
this  court,  for  it  appears  that  after  the  trial  had  commenced 
plaintiff  was  allowed  to  strike  from  its  statement  of  claim  all 
allegations  relating  to,  and  prayers  for  the  recovery  of,  reason- 
able value,  and  to  substitute  in  lieu  thereof  a  claim  on  an 
express  verbal  contract  for  cost  plus  brokerage.  In  such  a  state 
of  the  record  plaintiff  cannot  now  make  a  claim  in  this  court  for 
the  reasonable  value  of  the  goods, 

We  have  considered  several  super technical  points  raised 
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by  plaintiff  and  find  them  without  any  real  merit. 

Plaintiff  strenuously  contends  that  if  the  judgment  in 
this  case  is  affirmed  plaintiff  will  lose  considerable  money. 
A  reading  of  the  entire  record  convinces  us  that  the  instant 
claim  was  born  of  a  desire  to  make  defendants  stand  a  loss  that 
plaintiff  claims  it  sustained  in  the  transaction.  Defendants, 
grocery  storekeepers,  in  good  faith  entered  into  a  written 
contract  prepared  by  plaintiff.  It  is  conceded  that  defendants 
have  punctually  met  their  obligations  under  the  note  and  the 
contract.  Plaintiff  accepted  and  retained  the  written  contract, 
the  note,  the  down  payment,  and  the  monthly  installments.  The 
lack  of  merit  in  plaintiff's  suit  is  accentuated  by  the  frequent 
changes  in  its  theory  of  fact. 

The  judgment  of  the  Municipal  court  of  Chicago  is 
affirmed. 

JTJDGMSHT  AFFIRMED* 

Sullivan  and  Friend,  JJ,,  concur * 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
ex  rel.  CHARLES  E.  ELMORE, 

Appellee, 


Va 


JAMES  P.  ALLMAN,  Commissioner 
of  Police  of  the  City  of  Chicago. 
JOSEPH  P.  GEARY,  WENDELL  E, 
GREEN  and  JOHN  1,  BRENNAN,  Civil 
Service  Comiais  si  oners  of  the  City 
of  Chicago,  and  ROBERT  B*  UPHAM, 
Comptroller  of  the  City  of 
Chicago, 

Appellants. 


APPEAL  Fb//M  CIRCUIT 
COURT  OF  COOK  COUNTY. 


£l4:l.A.  194^ 


Wia   PRESIDING  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT* 

The  relator,  Charles  E.  Elmore,  filed  his  petition  for 
mandamus  seeking  his  restoration  as  patrolman  in  the  classified 
service  of  the  department  of  police  of  the  City  of  Chicago* 
Defendants  filed  their  motion  to  strike  the  petition  and  to 
dismiss  the  suit.  The  trial  court  denied  defendants1  motion 
and  ordered  them  to  file  their  answer.  After  the  answer  was 
filed  the  relator  moved  to  strike  it  as  insufficient  in  law* 
The  trial  court  sustained  relator's  motion  and  the  defendants, 
electing  to  abide  by  their  answer,  the  court  entered  judgment 
awarding  the  writ  of  mandamus,  which  comiLanded  defendants  to 
restore  the  relator  to  duty  and  to  do  all  acts  necessary  and 
requisite  to  place  relator  on  the  roster  and  payroll  of  said 
City.  The  court  reserved  jurisdiction  for  the  purpose  of  passing 
upon  the  relator's  right  to  back  salary.  Defendants  have  appealed, 

Defendants  strenuously  contend  that  the  trial  court  erred 
in  not  holding  that  mandamus  was  not  the  proper  remedy  to  review 
the  action  of  the  Civil  Service  Commission  and  In  not  sustaining 
defendants'  motion  to  strike  the  petition  for  mandamus,  and  in 
not  dismissing  said  petition*  These  contentions  raise  the 
question:  Does  mandamus  lie  to  review  the  proceedings  of  the 
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Civil  Service  Commission  or  must  this  be  done  by  certiorari 
alone?  That  question  was  squarely  raised  in  People  ex  rel. 
Aeberly  v.  City  of  Chicago  et  al.f  240  111.  App.  208.  There 
the  First  Division  of  this  court,  speaking  through  Mr,  Justice 
Mc3urely,  said  (pp..  212,  213): 

"Does  mandamus  lie  to  review  the  proceedings  of  the  civil 
service  commission,  or  must  this  be  done  by  certiorari  only? 
ffoile,  apparently,  the  writ  of  mandamus  and  certiorari  have  both 
been  used  for  the  same  purpose,  namely,  to  reinstate  a  party  to 
an  office  from  which  he  has  been  illegally  removed  or  suspended, 
yet  considering  the  history  and  purpose  of  the  two  actions  with 
the  reported  decisions,  we  conclude  that  the  writ  of  mandamus  will 
not  lie  to  review  the  proceedings  of  the  civil  service  commission, 

"The  purpose  of  the  writ  of  mandamus,  when  directed  to 
subordinate  tribunals  exercising  judicial  or  discretionary  power, 
is  to  compel  them  to  act,  but  never  to  compel  them  to  decide  in 
a  particular  manner.  The  writ  is  a  command  in  the  name  ©f  the 
State  directed  to  some  corporation,  officer  or  inferior  courta 
requiring  the  performance  of  a  particular  duty  resulting  from 
the  official  station  of  the  party  to  whom  the  writ  is  directed. 
Mandamus  lies  to  compel,  not  t©  revise  or  correct,  action  however 
erroneous  it  may  have  been.  On  the  other  hand,  the  office  of  the 
writ  ©f  certiorari  is  to  review  the  proceedings  in  an  inferior 
court  t©  ascertain  their  validity.  *t  is  to  bring  up  proceedings 
from  the  court  below  for  examination  so  that  they  may  be  affirmed 
or  quashed  and  not  to  enforce  any  rights  growing  out  of  those 
proceedings.  Summarily  stated,  mandamus  commands  action  and 
certiorari  reviews  an  action.  13  Encyclopedia  of  Pleading  and 
Practice,  'Mandamus')  High's  Extraordinary  Legal  Remedies,  3rd 
ed.,  p.  4j  18  R.  C.  L.,  "Mandamus,*  p.  87;  5  R.  6«  L.,  'Certiorari,1 
p*  25O5  4  Encyclopedia  of  Pleading  and  Practice,  'Certiorari,1  p. 
10.  By  statute,  the  Supreme  Court  reviews  the  entire  record  in 
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cases  brought  by  certiorari.  Chapter  110,  sec.  120,  Illinois 
Statutes  [Cahill's  St.  ch.  110,  par.  119 ]• 

"Illinois  decisions  are  not  in  conflict  with  this  rule, 
although  the  precise  question  does  not  seem  to  have  been  raised. 
People  ex  rel.  Qualey  v.  City  of  Chicagof  203  111.  App.  192; 
People  ex  rel.  Jones  v.  Webb,  256  111,  364$  McArdle  v.  City  of 
Chicago.  172  111.  App.  142, 

"In  the  cited  cases  of  mandamus  there  was  an  allegation 
that  the  petitioner  had  been  removed  entirely  contrary  to  law 
or  without  any  hearing  before  the  civil  service  commission  or 
by  a  board  not  composed  of  civil  service  commissioners.  It  is 
conceded  that  the  writ  of  mandamus  will  lie  to  restore  a  person 
who  has  been  wrongfully  ousted  from  office  under  no  authority 
or  color  of  authority  and  when  he  has  a  clear  legal  right  to 
be  reinstated." 

There  can  be  no  contention  in  the  instant  case  that  the 
relator  was  wrongfully  ousted  from  office  under  no  authority  or 
color  of  authority.  Although  there  are  several  Appellate  court 
cases  that  seem  to  run  counter  to  the  ruling  in  the  Aeberly  case, 
supra y  we  agree  with  the  reasoning  and  conclusions  of  Mr,  Justice 
McSurely  in  the  latter  case.  The  Supreme  court  cases  cited  by 
the  relator,  People  v.  Kiplevr  171  111,  44;  People  v.  Krausf  171 
130,  and  People  v.  KentP  300  111,  324,  have  no  application  to  the 
instant  question.  However,  in  the  view  that  we  take  of  this  appeal 
it  is  not  necessary  for  us  to  decide  the  instant  contentions,  for 
the  reason  that  the  sole  ground  urged  by  the  relator  in  support 
of  the  judgment  order  of  the  Circuit  court,  that  "the  charges 
filed  before  the  Civil  Service  Commission  against  the  plaintiff 
do  not  furnish  sufficient  grounds  for  his  removal  and  do  not  con- 
stitute legal  cause  for  removal  within  the  meaning  of  Section  12 

of  the  Civil  Service  Act,"  is  without  merit. 

Defendants*  answer  contains  a  complete  statement  of  the 
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record  pertaining  to  the  trial  and  discharge  of  the  relator, 
and  the  relator's  motion  to  strike  the  answer  admits  that  the 
record  as  set  up  in  the  answer  is  correct «  The  record  shows 
that  on  August  4,  1938,  the  relator  received  notice  from  the 
Civil  Service  Commission  of  the  City  of  Chicago  advising  him 
that  charges,  a  copy  of  which  was  served  upon  him,  had  been 
filed  before  the  Civil  Service  Commission  by  the  commissioner 
of  police  under  Section  12  of  the  Civil  Service  Act  relating 
to  removals,  and  that  the  Commission  had  ordered  that  a  hearing 
be  had  upon  the  charges  in  Room  612,  City  Hall,  on  August  10, 
1938,  at  10  o'clock  a,  m.  The  relator  received  the  notice 
and  a  copy  of  the  charges,  and  he  attended  the  hearing  before 
the  Commission  and  was  represented  there  by  counsel.  To  quote 
from  the  record: 

"DEPARTMENT  OP  POLICE 


"Chicago,  July  29th,  1938. 


"To  the  Civil  Service  Commission 
of  the  City  of  Chicagoi 


"I  hereby  make  the  following  charges  against  Charles  E^ 
Elmore,  Rank  Patrolman,  Department  of  Police  of  the  Thirty  Fifth 
(35th)  District,  in  the  classified  service  of  the  City  of 
Chicago,  and  request  that  the  same  be  investigated  by  the 
Civil  Service  Commission  or  by  an  officer  or  board  appointed 
by  said  Commission,  and  that  proper  action  be  taken  thereon, 
under  Section  12  of  the  Civil  Service  Act  and  the  rules  of 
the  Commission, 


"CHARBES 
"Violation  of  the  following  Sections  of  Rule  289,  Rules 
and  Regulations  of  the  Department  of  Police,  City  of  Chicago, 

promulgated  and  in  force  and  effect  January  22nd,  1934,  viz: 
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"Section  3*  Conduct  unbecoming  a  police  officer  or 
employee  of  the  Police  Department* 

"Section  33*  Neglect  to  pay,  within  a  reasonable  time, 
a  just  indebtedness  incurred  while  in  the  service. 

"SPECIFICATIONS 

"It  is  charged  that  Charles  E.  Elmore,  Patrolman, 

assigned  to  the  35th  District,  in  the  Department  of  Folice, 

City  of  Chicago,  did  incur  indebtedness  to 

Frank  J.  Garvey     3451  W.  21st  Street  $225.00 

Thomas  J.  Jordan     139  *«  Clark  Street  75*00 

A,  G.  Meier  &  Co#    205  i.  Monroe  street  20.00 
Helen  Busse         336  S.  Illinois  Street 

Villa  Park  111  50.00 

S,  I.  Feank  &  Sons  2412  W,  North  Avenue  "  30^00 

Harry  Garvey       3544  S,  California  Ave,  35.00 
Mrs.  Jennie  Coleman  210  N.  Keystone  Ave. 

Tower  Finance  Corp.   40  N.  Dearborn  St.  100,00 

which  he  has  failed  to  pay;  that  the  said  Patrolman  Charles  S, 

Elmore  has  no  just  or  valid  reason  or  excuse  for  his  failure  to 

pay  said  indebtedness,  and  has  no  meritorious  defense  against 

the  claims  made  against  him  for  the  said  indebtedness  by 

Frank  J.  Oarvey 
Thomas  J,  Jordan 
A,  G,  Meier  &   Co, 
Helen  Busse 
S.  I,  Frank  &  Sons 
Harry  Garvey 
Mrs.  Jennie  Coleman 
Tower  Finance  Corp# 

that  the  said  Patrolman  Charles  E,  Elmore  has  persistently 

refused  to  pay  his  said  indebtedness  to  the  said 

Frank  J,  Garvey 
Thomas  J.  Jordan 
A.  G.  Meier  &  Co. 
Helen  Busse 
S.  I.  Frank  &   Sons 
Harry  Garvey 
Mrs.  Jennie  Coleman 
Tower  Finance  Corp. 

and  has  by  reason  of  his  said  refusal  tended  to  impair  his  own 
efficiency  in  the  discharge  of  his  police  duties,  and  has 
reflected  discredit  upon  the  honesty  and  integrity  of  all 
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members  of  the  Chicago  Police  Department,  thus  making  it  diffi- 
cult and  impossible  for  the  members  of  the  Chicago  Police  Depart- 
ment to  obtain  credit  for  the  purchase  of  the  merchandise  necessary 
for  the  proper  transaction  of  their  business  as  police  officers  in 
the  employ  of  the  City  of  Chicago,  and  for  the  support  and  main- 
tenance of  their  homes  and  families. 

"WITNESSES 
"NAME  "ADDRESS 

Captain  Thomas  Harrison  35th  District 

Dept.  Inspector  Edwin  J.  Daly  1121  S,  State  Street 

Frank  J.  Garvey  3451  WB  21st  Street 

Thomas  J.  Jordan  139  N.  Clark  Street 

A.  G.  Meier  &  Co,  205  W,  Monroe  Street 

Helen  Busse  336  S.  Illinois  Street 

Villa  Park,  111. 
S,  I.  Prank  &   Sons  2412  W9   North  Avenue 

Harry  Garvey  3544  S,  California  Avenu 

Mrs.  Jennie  Coleman  210  T\T.  Keystone  venue 

Tower  Finance  Corp*  40  N.  Dearborn  Street 

"Respectfully  submitted, 
"(Signature) 

"Thomas  Harrison, 

"Captain  Commanding  -  35th  District. 
"James  P,  All man, 

"Commissioner  of  Police, 
"PTLM.  Charles  E.  31more,  35th  District 

'The  above  officer  has  always  had  numerous  complaints  re- 
garding non-payment  of  bills  on  file  against  him  in  this  office. 
Due  to  the  number  of  claims  on  file  against  him  and  his  failure 
to  make  payment  on  same  as  agreed  his  suspension  was  recommended 
in  January  1937  •  Ptlm,  Elmore  thereupon  filed  a  petition  in 
bankruptcy,  No.  65040  thru  his  attorney  Jacob  Conn,  228  N. 
LaSalle  Street  and  scheduled  approximately  $1500,00  in  debts, 
the  major  part  of  which  was  made  up  of  rent  and  cash  loans, 

"In  June  1937>  the  Belmont-Central  Currency  Exchange, 
3136  N,  Central  Ave,,  tel.  Berk,  8140  filed  complaint  against 
Ptlm,  Elmore  regarding  three  checks  which  he  had  passed  in 
three  different  currency  exchanges  of  their  company  which  were 
returned  marked  'no  account,1  The  checks  were  made  out  as 
follows : 

"Check  drawn  on  Main  State  Bank  dated  Vt*v   0O*H.  I®-*'* 
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in  favor  of  Charles  Elmore  for  $18.40.  signed  Francis  M.  Crane. 

Check  returned  'no  account*. 

"Check  drawn  on  Lake  View  Trust  &  Savings  Bank,  June  1st, 
1937>  in  favor  of  Charles  illmore  for  $16.55*  signed  Marvin  R. 
Chase,  also  returned  'no  account'. 

MA  third  check  for  $21.80  which  Elmore  cashed  and  which 
had  been  returned  'no  account'  was  redeemed  by  Elmore  before 
complaint  was  made0 

"On  March  9th,  1938,  Freeman  Bros.,  2701  Lincoln  Avenue, 
complained  Elmore  came  into  store  and  bought  a  bill  of  goods 
and  cashed  a  check  for  $11.60  on  the  Main  State  Bank  which  was 
returned  'no  account',  this  check  was  cashed  by  Elmore  on 
February  26th,  1938.  Elmore  promised  to  redeem  same  but  failed 
to  do  so  until  complaint  was  made  to  this  office.  Mr.  Freeman 
stated  he  received  a  cashier »s  check  for  $11.60  from  Elmore  on 
March  17th  or  18th,  1938,  and  returned  check  complained  of  to 
Elmore , 

"Since  Elmore  filed  his  petition  in  bankruptcy  in  January 
1937*  claims  totalling  over  $600,00  hare  been  filed  in  this 
office.   He  agreed  to  pay  $25.00  each  payday  on  these  claims 
but  has  failed  to  comply.  On  December  8th,  1937  >  he  was  suspended 
from  duty  for  this  failure  and  restored  to  duty  on  December  15th, 
1937*  upon  his  promise  to  pay  $25.00  each  payday  without  fail  and 
that  no  new  debts  would  be  incurred  by  him.  A  summary  of  Elmore's 
claims  are  as  follows? 

"Frank  J.  Garvey,  34-51  W.  21st  St.,  states  that  on  July 
15th,  1937*  Elmore  borrowed  $270.00  from  him  and  gave  a  note  due 
in  six  months  on  same.  As  no  payment  was  made  Garvey  filed  claim 
in  this  office  on  January  13th,  1938.  Since  that  date  Elmore 
has  paid  $45.00  on  same,  leaving  balance  due  of  $225.00. 

"On  Feb.  1st,  I938,  Thomas  J.  Jordan,  Atty.,  139  N. 
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Clark  St,  filed  claim  of  $75.00  against  Elmore  for  services 
rendered  in  November  1935*  Elmore  stated  Atty.  Jordan  was 
willing  to  wait  for  payment  until  some  of  his  other  claims 
were  liquidated.  No  payment  has  been  made  on  this  claim, 

"Jacob  Conn,  Atty,,  228  N.  La  Salle  St.,  who  filed 
petition  in  bankruptcy  against  Elmore  filed  claim  in  this 
office  September  3rd,  1937>  for  services  rendered  Elmore  for 
$129,54  and  costs  as  claim  had  to  be  reduced  to  a  judgment 
due  to  Elmore* s  failure  to  make  payment.  This  claim  was 
finally  paid  in  full  on  April  18th,  I938, 

"On  October  1st,  1937*  Thomas  Loome,  56l6  S.  Spaulding 
Ave,,  filed  claim  for  $85.00  against  Elmore  stating  Elmore  had 
obtained  cash  loan  in  that  amount  in  August  1937  on  the  plea 
he  would  have  t©  go  to  jail  for  a  note  he  signed  to  Smith  Bros, 
for  paving  of  alley  in  rear  of  Elmore's  mother's  home,  Elmore 
finally  paid  this  claim  in  full  on  April  29th,  1938, 

"On  January  30th,  1938,  Mrs,  Moreth,  30 55  N.  Mason  Ave., 
filed  claim  for  $40,00  against  Elmore  for  cash  loan  made  October 
10th,  1937*  This  claim  was  finally  liquidated  on  July  9th,  1938. 

"On  larch  26th,  1937*  A.  G.  Meier  &  Co.,  205  W.  Monroe  St, 
filed  claim  for  $58,86  against  Elmore  for  purchase  made  December 
10th,  1936,  upon  which  only  $5.00  k&d  been  paid  since  purchase. 
Balance  due  on  this  claim  at  present  is  $20.00, 

"In  August  1937,  Helen  M.  Busse,  336  S,  Illinois  St,, 
filed  claim  for  $50,00  rent  against  Elmore,  for  month  of  August, 
Elmore  finally  moved  from  flat  owing  $50.00  rent.  No  payment 
has  been  made  on  this  claim  as  Elmore  states  claimant  was  willing 
to  wait  until  some  of  his  other  debts  were  cleared  up, 

"On  March  23rd,  1938,  S,  I,  Prank  &   Sons,  (furniture) 
filed  claim  of  $40.00  against  Ptlm.  Elmore.  A  total  of  $10.00 
has  since  been  paid  on  elaim  leaving  balance  due  of  $30,00. 
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"In  June  1938,  Harry  Garvey,  3544  8.  California  Ave., 
a  brother  of  Frank  J.  Garvey,  filed  claim  for  $35»00  against 
Elmore  for  cash  loan  made  a  year  previous.  On  July  9th,  1938, 
Elmore  came  to  this  office  and  presented  a  currency  check 
receipt  #-242080  for  $5*00  made  out  to  Harry  Garvey.  On 
July  23rd,  1938,  Harry  Garvey  stated  this  currency  check 
was  never  received  by  him. 

"On  July  8th,  1938,  ttrfc,  Jennie  Coleman,  210  N.  Keystone 
Ave.,  filed  claim  for  $80.00  representing  June  and  July  1938 
rent  of  a  bungalow  at  573°  Melrose  St.,  occupied  by  Elmore.  It 
is  not  known  whether  Elmore  has  made  any  subsequent  payment, 

"On  July  22nd,  1938,  Tower  Finance  Corp.,  40  N,  Dearborn 
St.,  filed  claim  for  $100,00  and  interest  against  Elmore  for 
cash  loan  made  May  18th,  1938,  upon  which  no  payment  had  been 
made. 

"Since  January  1935*  Elmore  has  been  suspended  from  duty 

six  times  for  failure  to  make  payment  as  agreed  on  claims  filed 

against  him  without  result  as  he  fails  to  remit  the  $25*00  each 

payday  with  any  degree  of  regularity  and  additional  claims  are 

continually  being  filed  against  him. 

"COPY 

"July  21,  I938. 

"From:   Department  Inspector, 

"To:     Commissioner  of  Police, 

"Subject:  Ptlm,  Charles  Elmore,  35th  District, 
Charges  against* 

"The  above  named  officer  has  a  number  of  claims  on  file 

in  this  office  upon  which  he  has  consistently  failed  to  make 

payments  as  agreed.  He  was  ordered  to  appear  in  this  office 

each  payday  with  $25,00  to  be  disbursed  to  his  various  creditor* 

but  has  failed  to  comply  on  numerous  occasions  and  has  advanced 

no  valid  reason  for  his  failure. 
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"In  this  connection,  would  advise  this  officer  filed  a 
petition  in  bankruptcy  several  years  ago  scheduling  over  a 
thousand  dollars  in  debts.  After  filing  petition  in  bankruptcy 
claims  which  amount  to  about  $500»00  were  received  in  this 
office,  the  major  amounts  being  for  cash  loans, 

"Due  to  the  foregoing  it  is  recommended  that  charges  of 

failure  to  pay  a  just  indebtedness  and  disobedience  of  orders 

be  preferred  against  Ptlm.  Elmore  and  referred  to  the  Civil 

Service  Commission. 

"(Signed)  Edwin  J»  Daly. 

"Department  Inspector. * 

The  record  then  shows  the  following: 
"IN  THE  MATTER  OF  CHARGES  AGAINST  CHARLES  E.  ELMORE: 
"FINDINGS  AND  DECISION 

"And  now,  the  Civil  Service  Commission  ©f  the  City  of 
Chicago,  having  met  in  Room  612  City  Hall,  on  the  10th  day  of 
August,  1938,  for  the  purpose  of  investigating  the  foregoing 
charges,  proceeded  to  hear  and  did  hear  testimony  of  the  wit- 
nesses, a  record  of  which  is  preserved  and  on  file  in  the 
office  of  the  Commission* 

"And  upon  conclusion  of  all  the  evidence  and  argument, 
the  Commission,  being  fully  advised,  finds  that  the  following 
charges  were  filed  against  Charles  E,  rlmore  in  due  form  of  law 
on  the  2nd  day  of  August  19 38: 

"Violation  of  the  following  sections  of  Rule  289,  Rules 
and  Regulations  of  the  Department  of  Police,  City  of  Chicago, 
promulgated  and  in  force  and  effect  January  22nd,  1934,  viz: 

"Section  3:  Conduct  unbecoming  a  police  officer  or  employee 
of  the  Police  Department, 

"Section  33?  Neglect  to  pay,  within  a  reasonable  time,  a 
just  indebtedness  incurred  while  in  the  service* 

"SPECIFICATIONS 

"It  is  charged  that  Charles  E,  Elmore,  Patrolman,  assigned 
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to  the  35th  District,  in  the  Department  ©f  Police,  City  of 

Chicago,  did  incur  indebtedness  t© 

Frank  J,  Garvey  3*51  W#  21st  St.  $225.00 

Thomas  J.  Jordan          139  I«  Clark  Street  75..00 

A.  G.  Meier  &  Co.         205  W.  Monroe  Street  20.00 
Helen  Busse              33©  S.  Illinois  St. 

Villa  Park,  111,  50.00 

S.  I.  Frank  &  Sons  2412  lv.  North  Avenue  30.00 

Harry  Garvey  3544  S.  California  Ave.  35.00 

Mrs.  Jennie  Coleman        210  N.  Keystone  Ave.  ? 

Tower  Finance  Corp.         40  N.  Dearborn  St.  100.00 

which  he  has  failed  to  pay;  that  the  said  Patrolman  Charles  E. 

Elmore  has  no  just  or  valid  reason  or  excuse  for  his  failure  to 

pay  said  indebtedness,  and  has  no  meritorious  defense  against 

the  claims  made  against  him  for  the  said  indebtedness  by 

Frank  J.  Garvey 
Thomas  J,  Jordan 
A.  G.  Meier  &  Co. 
Helen  Busse 
3.  I.  Frank  &  Sons 
Harry  Garvey 
Mrs.  Jennie  Coleman 
Tower  Finance  Corp. 

that  the  said  Patrolman  Charles  E,  "lmore  has  persistently  refused 

to  pay  his  said  indebtedness  to  the  said 

Frank  J.  Garvey 

Thomas  J.  Jordan 

A.  G.  Meier  &  Co, 

Helen  Busse 

S.I,  Frank  &  Sens 

Harry  Garvey 

Mrs,  Jennie  Coleman 

Tower  Finance  Corp., 

and  has  by  reason  of  his  said  refusal  tended  to  impair  his  own 

efficiency  in  the  discharge  of  his  police  duties,  and  has  reflected 

discredit  upon  the  honesty  and  integrity  of  all  members  of  the 

Chicago  Police  Department,  thus  making  it  difficult  and  impossible 

for  the  members  of  the  Chicago  Police  Department  to  obtain  credit 

for  the  purchase  of  the  merchandise  necessary  for  the  proper 

transaction  of  their  business  as  police  officers  in  the  employ 

of  the  City  of  Chicago  and  for  the  support  and  maintenance  of 
their  homes  and  families. 
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"The  Commission  further  finds  that  thereafter  due  notice 

was  served  upon  the  said  Charles  E,  Elmore  on  the  4th  day  of 

August,  1938,  by  delivering  a  copy  of  said  notice  to  the  said 

Charles  S»  Elmore,  which  notice  is  in  words  ana  figures  as  follows: 

"OIVIl  SERVICE  COMMISSION 

"CITY  OF  CHICAGO 

"CHICAGO,  July  29th,  1938, 

"TO:  Charles  S#  Elmore  (Patrolman) 
"5730  W,  Melrose  Street 

"Sir: 

"Y©u  are  hereby  notified  that  charge s( a  copy  of  which  is 

hereto  attached)  have  been  filed  against  you  before  the  Civil 

Service  Commission  by  the  Commissioner  of  Police,  under  Section  12 

of  the  Civil  Service  Act  (Removals),  and  that  the  Com'jJLssion  has 

ordered  that  a  hearing  be  had  on  said  charges  in  Room  612  City 

Hall,  on  the  10th  day  of  August,  1938,  at  10  o'clock  A.  M.,  at 

which  time  and  place  you  may  appear  and  be  heard  in  your  defense, 

if  you  see  fit, 

"By  Order  Of  The  Commission: 

"(Signed)  J.  3.  Osborne, 
"Secretary. 

"The  Commission  further  finds  that  together  with  said  notice 
a  copy  of  the  foregoing  charges  was  duly  served  upon  the  said 
Charles  E.  Elmore  five  days  prior  to  this  investigationj  that 
the  said  Charles  E»  Elmore  appeared  in  person  at  this  hearing  and 
was  represented  by  counsel;  that  he  and  his  counsel  were  present 
throughout  and  participated  in  the  examination  of  witnesses;  that 
all  the  witnesses  were  duly  sworn,  and  testified. 

"The  Commission  further  finds  that  the  said  Charles  E# 
Elmore  on  the  2nd  day  of  August,  1938,  was  a  Patrolman  in  the 
Department  of  Police  of  the  City  of  Chicago. 

"The  Commission  further  finds  that  it  has  jurisdiction 
over  the  subject  matter  herein  and  of  the  person  of  the  said 


I 

bsvnea  a  aw 

biow  , 

-      .  II 

- 

■      ■: 
XivlO 

<        .  ■%&  nolaalimoO  ©OxV^sS 

t  (  ;   lo 

1&blt> 

v;  eoalq  bna  ealcf  xioJWw 

.Jill    >tl  WO\  11 

:no.taaisa3©0  sriT  10  isbnO  - 
tsxnod?.      . 

fcw  ieri;f  4t*&%  noiE2±ajE»0  eifTn 

£  irff  3111039*101  extt  lo  \qoo  a 

... 
q  siew  J  .;    {leencoo  x<3  JbstfixsseTqss  aaw 

■ 

9tL*  at  aaaloicteS*  b  a^     ,  rrgu .  lo 

. -1     :  :  .--llo^  lo  J\nrfltf*isq©G 

3  ball  *  aiiflEjoO  ©xfT" 

tff*  1©  floatsq  «d;t  lo  Jtaa  nJfcsm.  m  do$ldu&  9d&  i^-vo 


-13- 

Charles    ••  "laorej  and  from  a  con  si  deration  of  all  the  evi- 
dence before  It,  the  Cox&issian  finds  the  said  Charles     . 
Imore  guilty  of  the  following! 

wl«    Conduct  unbecoming  a  police  officer} 

"2,     legleet  to  pay  within  a  reasonable  time  a  Just  d'sbt 
incurred  while  In  the  service. 

"In  that  the  Commission  finds  by  a  preponderance  of  all 
the  svid*nce,  that  Charles  I,     Imore  was  on  the  loth  day  of 
August,  1938,  and  prior  thereto  from  the  3rd  day  of  January, 
1930,  a  sjeoEber  of  the  police  department  of  the  ~ity  of  Sttftf  g»§ 
assigned  on  the  loth  day  of  August,  1938,  to  the  35th  District 
of  said  department) 

"  >inee  January,  1935,  various  claims  have  been  filed 
with  the  Police  Department  against  t  e  respondent  because  tie 
respondent  has  failed  to  pay  debts  incurred  by  hia,  which  are 
just  debts; 

"The  r^spond^nt  was  sent  to  the  Department  Inspector's 
office  to  adjust  those  claims*     k  budget  was  prepared  In  said 
office  for  the  respondent  and  the  respond  nt  agreed  to  pay  $25*00 
out  of  each  pay  eh«ck  of  $100,00  to  liquidate  said  Indebtedness. 
This  the  respondent  subsequently  failed  and  refused  to  do, 

wl*     Claim  of  £75*00  was  filed  against  the  respondent  by 
Thomas  J*  Jordan,  a  Just  debt  which  the  respond  nt  refused  to 

pay. 

"2*  ft,  0.  Meier  *  Co*  filed  a  claim  of  $56*36,  a  just 
debt  against  the  respondent,  Dec.  10,  19j6f  and  a  balance  of 
$20.00  remains,  which  he  has  failed  and  refused  to  pay. 

*3.  Helen  fc'.  Basse,  filed  claim  of  $50.00  for  rent  on 
flat,  a  Just  d  bt,  which  ha  refuses  to  pay* 

"4.     ft  claim  of  $30*00  remains  unpaid  on  a  Just  claim 
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of  $4-0.00  made  by  S,  I.  Frank  &  Sons,  which  he  refuses  to  pay. 

M5«  Harry  Garvey  made  a  just  claim  of  $35<>00  against  the 
respondent  for  a  cash  loan,  and  the  respondent  presented  a  currency 
receipt  check  to  Inspector  Daley  of  the  Personnel  Department  saying 
he  had  sent  $5.00  to  Harry  Garvey,  but  in  fact  he  did  not  send  the 
$5*00  check.  That  respondent  made  that  statement  to  wilfully 
deceive  the  Department  Inspector, 

"6,  That  respondent  owes  Mrs.  Jennie  Coleman  $80.00  for  2 
months  house  rent,  which  he  refuses  to  pay,  a  just  debt, 

"7»  That  respondent  owes  $100,00  to  the  Tower  Finance  Corp., 
a  just  debt,  which  he  refuses  to  pay. 

"That  the  respond?nt  has  been  suspended  six  times  from  the 
service  for  failure  to  pay  his  honest  debts.  The  periods  are  as 
follows:  January  8,  1935,  February  9,  1935,  November  19,  1935* 
July  31,  1936,  January  17,  1937  and  December  8,  1937, 

"That  the  failure  of  the  respondent  to  pay  these  honest 
debts  is  due  to  dishonesty; 

"That  claims  continuously  flow  into  the  Department  for  the 
respondent's  failure  to  pay  just  debts j 

"The  respondent  in  June,  1937,  gave  three  checks  to  the 
Belmont-Oentral  Currency  Exchange,  for  which  he  received  cash, 
when  the  respondent  had  no  funds  in  the  banks,  and  well  knew  he 
had  no  account  in  the  banks  on  which  the  checks  were  drawn; 

"In  June,  1937,  the  respondent  drew  a  check  on  the  Lakeview 
Trust  and  Savings  Bank  in  favor  of  Charles  Elmore  for  $16.55,  signed 
by  Marvin  R.  Chase.  Said  check  returned,  'No  account.1  The  respon- 
dent redeemed  a  third  check  of  like  character  for  $21.80,  which 
was  returned,  !No  account.1 

"The  respondent  did  not  attempt  to  explain  these  check 
episodes. 

"On  March  9th,  1938,  the  respondent  bought  merchandise  from 
Freeman  Brothers  and  cashed  check  for  $11.60,  which  was  returned, 
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•No  account.'  Respondent  promised  to  redeem  said  check  but  has 
failed  and  refused  to  redeem  it,  until  forced  to  do  so  by  the 
Inspector  of  the  Police  Department; 

"That  said  conduct  is  good  cause  for  the  removal  of  the 
respondent  from  his  position; 

"Therefore,  by  virtue  of  the  findings  of  facts  and  guilt 

herein,  it  is  here  and  now  ordered,  that  the  respondent,  Charles 

E.  Elmore,  be  and  he  is  here  and  now  discharged  from  his  said 

position  as  a  Patrolman  in  the  Chicago  Police  Department  and  from 

the  service  of  the  City  of  Chicago, 

"(Signed)  Joseph  P.  Geary, 
"  "  John  E.  Brennan, 
"   "     Wendell  E.  Green, 

"Civil  Servjce  Commissioners „ 

"Chicago,  Illinois 
"August  10,  1938 
"Commissioners  Joseph  J.  Geary, 

"John  E.  Brennan- 

"Wendell  E.  Green." 

The  counsel  for  relator  concedes,  as  he  must,  "that  the 
courts  can  only  inquire  whether  the  Civil  Service  Commission  had 
jurisdiction  and  proceeded  legally;  that  the  court  cannot  sub- 
stitute its  discretion  for,  nor  interfere  with  the  discretion 
of  the  commission;  that  the  court  cannot  weigh  the  evidence 
introduced  before  the  commission  and  that  the  commission  determines 
what  is  cause  for  removal.  V/ith  these  statements  as  general 
propositions  of  law,  plaintiff  here  makes  no  particular  objection." 
In  support  of  the  relator's  contention  that  "the  charges  filed 
before  the  Civil  Service  Commission  against  the  plaintiff  do  not 
furnish  sufficient  grounds  for  his  removal  and  do  not  constitute 
legal  cause  for  removal  within  the  meaning  of  Section  12  of  the 
City  Civil  Service  Act,"  the  able  counsel  for  relator  assumes 
that  the  sole  charges  made  against  the  relator  appear  under  the 
heading  "Charges. w  The  "Charges"  and  "Specifications,"  togetherp 
constitute  the  charges  made  against  the  relator. 
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What  is  the  nature  of  the  proceeding  before  the  Civil 

Service  Commission,  and  what  is  necessary  to  constitute  a  suffi- 
cient charge  against  the  relator?  In  Joyce  v.  City  of  Chicago^ 
216  111.  466,  the  court  said  (pp.  471,  472):  "This  proceeding 
is  not  a  common  law  or  criminal  proceeding,  but  an  investigation. 
While  the  plaintiff  in  error  had  the  right  to  have  the  charge 
preferred  against  him  reduced  to  writing  and  in  such  form  that 
he  could  clearly  understand  the  ground  assigned  for  his  removal, 
it  was  not  necessary  that  the  charge  should  be  formulated  in 
technical  language  similar  to  that  of  a  declaration  or  indictment. 
In  State  v„  Common  Council  of  the  Citv  of  Superior,  90  Wis.  612, 
charges  were  filed  with  the  common  council  against  the  mayor  of 
the  city  for  extorting  sums  of  money  from  policemen  and  firemen 
for  political  purposes.  After  a  hearing  upon  the  charges  the 
common  council  removed  the  mayor  from  office.  Under  the 
Wisconsin  statute  the  mayor  could  not  be  so  removed  'without 
cause,  nor  unless  charges  are  preferred  against  him  and  an 
opportunity  given  him  to  be  heard  in  his  own  dsfense.'  The 
court,  on  page  622,  saids  'This  was  not  a  common  law  trial, 
but  an  investigation.  While  the  mayor  had  a  right  to  insist 
that  he  have  a  fair  hearing  and  that  the  substance  ©f  the  rules 
governing  trials  at  law  should  be  preserved,  he  cannot  require 
that  the  same  precision  and  formality  be  observed  which  are 
required  in  criminal  trials  at  law.  These  principles  govern 
the  charges  made  as  v/ell  as  the  procedure.  The  charge  does 
not  need  to  be  drawn  with  the  accuracy  of  an  indictment.  *t  is 
sufficient  if  the  accused  be  furnished  with  the  substance  of 
the  charge  against  him.'  Upon  the  trial  the  plaintiff  in  error 
was  represented  by  counsel,  and  no  objections,  as  appears  from 
the  record  filed  as  a  return,  were  made  to  the  written  charge, 
for  indefiniteness  or  otherwise,  and  it  is  too  late  now  for  him 


- 

:  ■" "  ' 

'• 

is    10    w 
1©    *KT;  -ifflCOO    9/f.t    itflW    fcslll    S10W    e9J}\ 

:s  lo  amua  snliioix 
. 
bnU     .©©ill©  f.  arc© 

1  ,  tA  at  bru 

4I  .Ion  esw  aJt;  ^SSd  sg .  ^     uoo 

^eiaaj:  ctf  crigii  £  barf  lo^am 

8-:  . 
srtl;  ,  r  rfe  wsl  : 

t&di 
vob  a©I  ,  .:p©',x 

.a  Hew  es  ©bam  eesii'irlo  ari;t 

srii  U. 

moi  ,.  ,  ^cf  beJrteaeTqsn  aaw 

teg  abas  9isw  taiitfei  a  ae  boll!  b*: 


-37- 

to  raise  the  objection  that  the  complaint  was  not  sufficiently 
specific.  In  State  y.  Kirkwood,  1?  Wash,  298,  the  relator  was 
removed  from  the  office  of  police  commissioner  of  the  city  of 
Seattle  by  the  mayor  upon  charges,  and  Kirkwood  was  appointed 
in  his  place.  The  relator  brought  suit  in  the  form  of  an 
information  in  the  nature  of  a  quo  warranto  to  oust  Kirkwood, 
The  court  held  that  in  a  quo  warranto  proceeding  it  could  examine 
the  sufficiency  of  the  charges,  and  said  (p,  3°°):   'The  second 
contention  of  appellant,  however,  viz.,  that  the  charges  were 
sufficient  to  support  the  removal  of  relator,  we  think  must  be 
sustained.  These  charges  may  have  been  somewhat  indefinite,  but 
no  motion  was  made  to  make  them  more  definite  or  certain.  No 
objection  was  made  to  them  in  any  way.  The  appellant  went  to 
trial  upon  the  complaint  as  it  was  and  the  issues  were  found 
against  him,  and  we  think  it  is  too  late  for  him  now  to  raise 
the  objection  that  the  complaint  was  indefinite  and  not  specific, 
*  *  *  The  complaint   •  *  is  somewhat  discursive  and  indefinite 9 
but  we  think  sufficient  can  be  gathered  from  the  complaint  to 
place  the  relator  upon  trial  for  acts  which  were  inconsistent 
with  the  duties  of  a  public  officer.1"   The  position  of  counsel 
for  the  relator  is  that  "the  plaintiff  was  not  charged  with  or 
found  guilty  of  neglect  t©  pay  a  debt  when  he  had  the  ability  to 
do  so." 

All  must  agree  that  if  a  person  owes  a  just  debt  and  does 
not  pay  it  because  he  is  unable  to  pay  it,  he  is  not  dishonest; 
but  if  he  owes  a  just  debt  and  refuses  to  pay  it  when  he  has 
the  ability  to  pay  it  he  is  dishonest.  The  specifications  in 
the  instant  case  not  only  charged  that  the  relator  incurred 
indebtedness  and  failed  to  pay  the  same,  but  "that  the  said 
Patrolman  Charles  E,  Elmore  has  no  just  or  valid  reason  or  excuse 
for  his  failure  to  pay  ssfrd.  indebtedness; "  that  he  "has  persist- 
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ently  refused,  to  pay  his  said  Indebtedness."  The  specifications 
apprised  the  relator  that  he  was  charged  with  being  a  dead-beat, 
and  they  charged  "that  the  failure  of  the  respondent  to  pay  these 
honest  debts  is  due  to  dishonesty."   The  specifications  also 
charged  that  the  relator  cashed  three  cheeks  with  the  Belmont- 
Central  Currency  Exchange  which  were  returned  "no  account,"  and 
that  he  cashed  a  check  with  Freeman  Bros,  which  was  returned 
"no  account."  These  charges  as  to  cashing  checks  charged  the 
relator  with  serious  criminal  acts*  The  specifications  further 
charged  him  with  lying  to  his  superior  officer  and  with  deceiving 
the  Commission*  They  further  charged  that  the  relator  was  sus- 
pended from  duty  six  times  for  failure  to  make  payments  as  agreed 
on  claims  filed  against  him,  and  that  "additional  claims  are 
continually  being  filed  against  him."  The  specifications  further 
eharged  that  he  filed  a  petition  in  bankruptcy  and  scheduled 
approximately  $1,500  in  debts,  the  major  part  of  which  was  made 
up  of  rem  and  cash  loans.   Other  charges  are  contained  in  the 
specifications,  but  it  is  unnecessary  to  detail  them.  The  claim 
of  counsel  for  the  relator  that  the  charges  filed  before  the 
Civil  Service  Commission  against  relator  do  not  furnish  suffi- 
cient grounds  for  his  removal  is  without  the  slightest  merit. 
The  record  of  the  Civil  Service  Comn-is  si  oners  shows  that  the 
relator  was  represented  at  the  hearing  by  counsel,  and  there  is 
nothing  in  the  record  to  show  that  the  point  now  made  was  raised 
before  the  Commission.  Vie   feel  impelled  to  say  that  the  counsel 
defending  the  relator  must  have  been  embarrassed  by  the  number 
and  the  seriousness  of  the  charges  made.  No  point  is  made  that 
the  findings  of  the  Civil  Service  Commission  would  not  warrant 
the  discharge  of  the  relator.  It  would  be  a  serious  reflection 

upon  the  administration  of  justice  if  the  courts  of  this  county 
compelled  the  City  of  Chicago  and  the  Civil  Service  Commissioners 
to  reinstate  the  relator  as  a  member  of  the  police  department 
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of  the  City  of  Chicago ♦   e  are  Impressed  by  the  charge  made 

by  the  commissioner  of  police  to  the  Civil  Service  Commission 

that  the  relator  "has  reflected  discredit  upon  the  honesty  and 

integrity  of  all  members  of  the  Chicago  Police  Department,  thus 

making  it  difficult  and  impossible  for  the  members  of  the 

Chicago  Police  Department  to  obtain  credit  for  the  purchase 

of  the  merchandise  necessary  for  the  proper  transaction  of 

their  business  as  police  officers  in  the  employ  of  the  City  of 

Chicago,  and  for  the  support  and  maintenance  of  their  homes 

and  families,"    In  this  connection  it  must  be  noted  that 

the  pay  of  a  police  officer  cannot  be  garnisheed,  and  it  is 

therefore  necessary  for  the  police  department  to  insist  that 

its  members  act  honestly  in  their  dealings  with  others. 

The  judgment  of  the  Circuit  court  of  Cook  county  is 

reversed  and  the  cause  is  remanded  with  directionsto  the 

trial  court,  to  dismiss  the  petition  for  mandamus, 

JUDGMENT  REVERSED  AKD  CAUSE 
REMANDED  WITH  DIRECTIONS, 

Sullivan  and  Friend,  JJ,,  concur. 
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D.  SUKOWICZ, 

Appellee, 

v. 

JOHN  HINKO,  NICHOLAS  SKLAR 
and  KATRZYNA  SKLAR, 

Appellants, 


APPEAL  FROM  WJW2Cm& 

$ 

COURT  OF  CHICAGO. 

314  I.A.  19  5' 


APPEAL  OF  JOHN  HINKO. 

MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

October  V),   1940,  plaintiff  had  judgment  by  confession 
against  three  defendants  on  a  promissory  note  in  the  sum  of 
$466.50,  $67.37  of  which  represented  attorneys1  fees.  Execution 
issued  and  was  served  on  John  Hinko,  one  of  the  defendants, 
November  13,  1940.  Thereafter,  November  19,  1940,  he  made  a 
motion,  supported  by  affidavit,  that  the  judgment  be  opened, 
and  was  given  leave  to  appear  and  defend.  He  filed  his  appear- 
ance and  answer,  and  demanded  trial  by  jury,  and  at  the  same 
time  interposed  a  counterclaim  against  plaintiff.  Plaintiff's 
motion  to  strike  his  answer  and  counterclaim  were  allowed,  and 
the  judgment  previously  entered  was  affirmed.  Defendant 
John  Hinko  appeals. 

It  appears  that  in  May,  19 29,  Nicholas  and  Katrzyna 
Sklar  applied  to  plaintiff  for  a  loan  of  $500,  which  they 
needed  for  the  purpose  of  making  payments  on  some  property 
owned  by  them.  Being  doubtful  as  to  their  financial  respon- 
sibility, plaintiff  indicated  that  he  would  make  the  loan  if 
the  Sklars  could  find  a  responsible  party  to  sign  a  judgment 
note  with  them  as  comaker.  Thereupon  the  Sklars  went  to 
plaintiff's  home  with  John  Hinko,  and  advised  plaintiff 
that  they  were  prepared  to  execute  the  note.  The  parties 
went  to  a  real  estate  office,  where  the  following  note  was  made: 
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"$500,00  Chicago  May  31st,  1929. 

Ninety  days  after  date,  for  value  received,  we  promise 
to  pay  to  the  order  of  D.  Sukowicz,  Five  Hundred  and  no/100 
Dollars,  at  his  home,  with  interest  at  6  per  cent,  per  annum 
after  maturity  until  paid. 

And  to  secure  the  payment  of  said  amount  we  hereby 
authorize,  irrevocably,  any  attorney  of  any  Court  of  Record 
to  appear  for  us  in  such  Court,  in  term  time  or  vacation,  at 
any  time  after  maturity  and  confess  a  judgment,  without  pro- 
cess, in  favor  of  the  holder  of  this  Note,  for  such  amount  as 
may  appear  to  be  unpaid  thereon,  together  with  costs  and  reason- 
able attorney's  fees,  and  to  waive  and  release  all  errors  which 
may  intervene  in  any  such  proceedings,  and  consent  to  immediate 
execution  upon  such  judgment,  hereby  ratifying  and  confirming 
all  that  our  said  attorney  may  do  by  virtue  hereof. 

John  Hinko  Nicholas  Sklar 

No,  9316  Kimbark  Katrzyna  Sklar" 

The  signatures  of  Nicholas  and  Katrzyna  Sklar  appear  in  the  lower 
right  corner  of  the  note,  and  Hinko1 s  signature  appears  opposite 
their  names  in  the  lower  left-hand  corner*  There  is  nothing  on 
the  face  of  the  note  indicating  whether  Hinko  signed  as  maker  ©r 
indorser,  as  he  claims. 

Although  the  note  was  payable,  by  its  terms,  90  days  after 
date,  no  payment  was  made  thereon  until  December  8,  193°*  when 
Sklar  paid  $40  on  account.  No  interest  was  then  paid  and  plain- 
tiff simply  indorsed  the  receipt  of  $40  on  the  back  of  the  note 
as  of  December  8,  19 30.  Following  this  payment  by  Sklar,  nothing 
was  paid  until  May  26,  1937,  almost  eight  years  after  date  ©f 
the  note,  when  Hinko,  being  threatened  with  suit,  started  to 
make  payments  thereon.  Between  that  date  and  June  26,  1940, 
Hinko  paid  in  excess  of  $400  on  account  of  principal,  The 
judgment  included  the  computation  of  interest  at  6  per  cent  and 
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and  aggregated  $399«13#  to  which  was  added  $67.37  attorneys' 
fees,  or  a  total  ©f  $4-66.  50  >  £«r  which  amount  the  judgment 
was  entered. 

Hinkc's  affidavit  in  support  of  the  motion  to  open  the 
Judgment  alleged  that  he  signed  the  note  as  an  indorserj  that 
he  was  never  indebted  to  plaintiff;  that  at  the  maturity  of 
the  note  no  demand  was  made  on  the  Sklars  for  payment,  nor 
any  protest  made  for  nonpayment,  nor  notice  given  affiant  of 
the  dishonor  cf  the  note;  that  in  inarch,  1937,  plaintiff  asked 
affiant  to  pay  the  principal,  and  an  agreement  was  then  made 
that  if  affiant  would  pay  "at  his  convenience,  upon  the  principal 
of  such  note,"  plaintiff  would  waive  ail  interest;  and  Hinko 
alleged  that  the  remainder  of  the  principal  was  thereafter  paid 
by  him.  Hinko  further  alleged  that  plaintiff  had  breached  his 
agreement,  and  by  way  of  defense  he  charged  that  one  Carl  Hutton, 
who  appeared  in  behalf  of  defendants  by  hii  cognovit  and  con- 
fessed there  was  due  plaintiff  $4-66.50  on  the  note  and  agreed 
"that  no  appeal  or  writ  of  error  should  be  prosecuted  on  the 
said  judgment  or  any  bill  in  equity  filed  to  interfere  with 
the  same  #**t"   exceeded  his  authority  and  thus  rendered  the 
judgment  null  and  void. 

Hinko1 s  counterclaim  again  set  forth  the  circumstaneea 
under  which  the  note  was  signed,  claiming  to  have  executed  it 
as  an  indorser,  and  he  alleged  the  oral  agreement  with  plain- 
tiff, by  which  he  had  undertaken  to  pay  the  balance  of  the 
principal  on  condition  that  plaintiff  would  waive  the  interest 
provided  for  in  the  note;  and  because  of  plaintiff's  breach  of 
this  agreement,  hesought  to  recover,  by  way  of  counterclaim, 
the  sum  of  $4-05.62,  which  he  had  paid  on  account  of  principal, 
together  with  interest  thereon  amounting  to  $35,  or  an  aggregate 
of  $440.62. 
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It  is  urged  that  the  cognovit  attached  to  plaintiff *s  state- 
ment of  claim  exceeded  the  warrant  of  authority  in  that  it  pro- 
vided "that  no  appeal  or  writ  of  error  shall  be  prosecuted  on 
the  judgment  or  bill  in  equity  filed  to  interfere  with  its 
operation,"  whereby  the  judgment  was  rendered  void,  While  it 
may  be  conceded  that  the  cognovit  exceeded  the  warrant  of  attorney 
in  the  respect  indicated,  it  does  not  appear  that  Hinko  or  the  other 
defendants  were  prejudiced  thereby.  A  similar  situation  was  presented 
in  Lone  v.  CoffmanP  230  111,  App,  527,  wherein  it  is  held  that  a  judg- 
ment by  confession  is  not  invalidated  by  the  fact  that  the  cognovit 
expressly  released  all  errors  in  entering  judgment,  although  the 
warrant  of  attorney  in  the  note  did  not  specifically  authorize  the 
attorney  to  release  errors,  since  confession  of  judgment  operates 
as  a  release  of  errors  regardless  of  any  such  statement  in  the 
cognovit,  and  the  rule  of  strict  construction  of  the  powers  con- 
ferred by  warrant  does  not  apply,  especially  where  no  prejudice 
is  shown.  In  First  Rational  Bank  of  New  Paris.  Ohio  v.  Rover t 
273  111,  App.  158,  it  was  stated  as  a  rule  of  law  that  where  the 
cognovit,  following  a  power  granted  in  the  warrant  of  attorney, 
expressly  releases  all  errors,  the  effect  is  to  waive  or  release 
all  the  errors  in  the  proceedings,  except  such  as  affect  the  lack 
of  jurisdiction  to  enter  the  judgment  or  the  power  under  the 
warrant,  to  confess  the  judgment. 

The  only  defense  sought  to  be  Interposed  on  the  merits  is 
that  many  years  after  the  note  became  due,  Hinko  agreed  to  pay 
the  balance  of  the  principal  on  condition  that  plaintiff  would 
waive  the  payment  of  Interest,  and  Hinko 's  counsel  contends  that 
the  question  whether  such  an  agreement  was  made  should  have  been 
submitted  to  a  jury.  The  note  provided  for  payment  of  interest 

at  6  per  cent,  and  whether  Hinko  be  regarded  as  a  maker  or  indorser, 
he  was  liable  to  pay  both  principal  and  interest  according  to  the 
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express  provisions  of  the  note  in  the  event  of  default  by  the 
other  two  defendants.  Since  he  was  thus  obligated,  his  promise 
to  do  ffhat  he  was  already  bound  to  do  furnished  no  valid  consid- 
eration for  plaintiff's  alleged  agreement  to  waive  interest,  and 
therefore  Hinko  was  not  entitled,  as  a  matter  of  law,  to  have  a 
jury  pass  on  the  existence  of  the  alleged  agreement. 

The  only  other  ground  urged  for  reversal  is  that  at 
maturity  of  the  note,  no  demand  was  made  on  the  Sklars  for  pay- 
ment, no  protest  made  for  nonpayment,  nor  any  notice  given  Hinko 
of  the  dishonor  of  the  note.  The  note  was  payable,  by  its  terms, 
at  plaintiff's  home.  Since  it  was  payable  at  a  designated  place, 
known  to  all  the  parties,  no  presentment  for  payment  was  necessary. 
Illinois  Revised  Statutes  1941,  chap.  98,  sec.  91, 

It  would  follow  from  what  has  been  said  that  Hinko  is  not 
entitled  to  recover  on  his  counterclaim.  Since  he  made  payments 
on  account  of  principal,  we  conceive  no  reason  why  he  should  be 
allowed  to  recover  these  payments  with  interest,  and  no  authority 
is  cited  to  support  the  contention  made. 

We  find  no  convincing  reason  for  reversal  of  the  judgment 
of  the  lunicipal  court  and  it  is,  therefore,  affirmed. 

JUDGMENT  AFFIRMED, 
Scanlan,  P.  J«,  and  Sullivan,  J.,  concur* 
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MILLIE  STOKES , 

Appellee, 

▼. 

C*  A.  HANSBERRY, 

Appellant, 


APPEAL  FROM  MUNICIPAL  COUH 


OP  CHICAGO*  I         /    ^ 

314I.A.  I9f 


MR,  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT « 

Millie  Stokes  occupied  a  three— room  kitchenette  apart** 
ment  with  her  family  as  a  tenant  in  an  apartment  building  alleged 
to  he  owned  and  operated  by  defendant,  C,  A«  Hansberry,  at  4246 
Indiana  avenue,  Chicago,  under  the  name  of  "Hansberry  Enter- 
prises* N  She  brought  suit  in  tort  against  defendant  for  an 
alleged  assault  upon  her  by  one  Lambert,  who  accompanied  M«  C, 
Hall  on  January  ?>09   1936  while  serving  a  distress  warrant  on 
her  because  of  arrears  in  rent,  alleging  in  the  second  count 
of  her  complaint  that  Hall  and  Lambert  were  Hansberry* s  agents 
and  that  the  assault  was  committed  while  they  were  "engaged  upon 
the  defendants  business  and  acting  in  the  scope  of  their 
authority, M  The  jury  returned  a  verdict  in  favor  of  plaintiff 
for  $300  and  costs.  The  court  overruled  defendant's  motion  for 
a  directed  verdict  at  the  close  of  plaintiff's  case  and  again, 
at  the  close  of  all  the  evidence,  as  well  as  motions  non  obstante 
veredicto^  for  a  new  trial,  and  in  arrest  of  judgment  and  entered 
judgment  on  the  verdict,  from  which  defendant  has  taken  an  appeal* 

Defendant  interposed  the  threefold  defenses  that  (1)  the 
evidence  does  not  support  the  charge  that  an  assault  was  committed; 
(2)  that  if  an  assault  was  committed,  plaintiff  brought  suit 
against  the  wrong  party,  since  defendant  was  not  owner  of  the 
premises  on  the  day  in  question,  having  conveyed  his  title  thereto 
to  Mrs.  Louise  Washington,  his  sister-in-law,  some  four  months 
before  the  alleged  assault}  and  (3)  that  plaintiff  cannot  recover 
because  she  relied  on  the  doctrine  of  respondeat  superior  but 
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failed  to  prove  the  relationship  of  master  and  servant  between 
defendant  and  the  process  servers. 

The  essential  facts  disclose  that  Hansberry  operated 
several  apartment  buildings  or  hotels  on  the  south  side  in 
Chicago,,  One  of  these  was  the  building  in  question,  which  con- 
sisted of  twelve  kitchenette  apartments,  one  of  which  was  occupied 
by  plaintiff  and  her  family.  A  sign  on  the  building  bore  the  name 
"Hansberry  Enterprises."  Mrs.  Louise  Washington,  wife  of  defend- 
ants half  brother,  was  in  the  office  of  the  building  and  claimed 
to  be  the  owner  thereof.  She  testified  that  Hall  was  a  member  of 
the  "All  State  Special  Police  Organization"  and  served  as  a  watch- 
man and  special  officer  to  guard  the  building,  and  that  she  directed 
him  to  serve  a  distress  warrant  on  defendant.  Hall  met  Lambert, 
another  member  of  the  "All  State  Special  Police  Organisation,"  at 
48th  street  and  Michigan  avenue,  and  on  his  own  initiative  took 
him  along  to  plaintiff's  apartment  in  serving  the  warrant*  Mrs. 
Stokes  testified  that  these  two  men  first  came  to  her  apartment 
January  26,  which  was  four  days  before  the  alleged  assault,  knocked 
on  her  door,  and  "when  she  opened  it,  advised  her  that  they  were 
police  officers,  that  Mr0.  Hansberry  had  sent  them  up  there,  and 
they  told  her  that  if  she  did  not  move  from  the  premises  the  next 
day  they  would  put  her  out.  They  thereupon  left  her  apartment  and 
returned  the  following  day,  both  wearing  uniforms.  When  they 
knocked  on  the  door  plaintiff  held  the  knob  and  told  them  that 
they  could  not  come  in,  "that  is  the  bailiff's  work,"  One  of  the 
men  said,  "That  makes  no  difference,"  and  entered  her  apartment. 
She  stated  that  one  of  the  officers,  presumably  Lambert,  dragged 
her  to  the  hall,  kicked  her  in  the  ankle  and  inflicted  other  injuries 
on  her  body.  The  jury  was  undoubtedly  justified  in  finding  that 
plaintiff  had  been  assaulted,  because  two  other  witnesses  corroborated 
her  testimony.  One  of  these  was  Lydia  Currie,  who  was  visiting  her 
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son,  who  occupied  another  apartment  in  the  building.  She  said 
that  January  30,  1936,  the  day  in  question,  she  saw  one  of  the 
men  pass  her  apartment,  and  that  she  heard  Mrs.  Stokes  say,  tt0h, 
you  hurt  so."  A  doctor  was  called  and  plaintiff  was  ordered  to 
bed*  Mrs.  Currie  visited  her  daily  thereafter  while  she  was  con- 
fined to  her  bed.  Dr„  D.  H.  Anderson,  who  attended  her,  testified 
that  he  had  practised  medicine  for  thirty-eight  years  and  knew 
Mrs,  Stokes  and  her  family  before  the  occurrence.  He  found  Mrs, 
Stokes  in  a  highly  nervous  condition,  suffering  from  abrasions 
and  contusions,  and  badly  shaken  up.  These  abrasions  were  located 
on  the  right  shoulder,  knee  and  ankle.  He  described  them  as  severe 
at  the  time  but  did  not  consider  them  as  permanent  injuries.  The 
patient  was  given  some  internal  medicine,  and  bandages  and  dressings 
were  applied  to  the  injured  parts.  Thereafter  he  made  eight  or  ten 
calls,  dressed  her  wounds  and  gave  her  medication  to  relieve  her 
pains.  Lambert,  who  committed  the  assault,  was  absent  from  the 
city  and  did  not  appear  as  a  witness  at  the  trial.  Hall  denied 
that  he  had  heard  an  altercation  between  Lambert  and  plaintiff, 
but  Mrs.  Washington  testified  that  Hall  came  to  the  office, 
stating  that  Mrs.  Stokes  had  "jumped"  on  some  man,  and  asked 
her  to  call  the  police. 

After  the  assault  plaintiff  requested  her  son  to  call 
the  48th  Street  Police  Station.  Policemen  arrived  in  response 
to  the  call  and  asked  either  Hall  or  Lambert,  "Did  you  hit  that 
lady?"  One  of  them  replied,  "I  did  not  hit  her."  The  police 
officer  then  propounded  the  same  question  to  the  other  process 
server,  who  said,  "Tes,  Mr.  Hansberry  sent  us  up  to  put  her  out." 
The  officers  then  took  both  process  servers  to  the  police  station, 
and  plaintiff  testified  that  "They  carried  me  there,"  and  that 

Mr.  Hansberry  and  Mr.  Middleton  were  there.  Police  Lieutanant 
Middleton  asked  the  process  servers  who  sent  thed,  and  they 
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replied,  "Mr.  Hansberry  paid  us*"  Middleton  also  asked  Hansberry, 
"!hy  did  you  send  those  men  to  attack  that  young  woman;  why  didn!t 
you  wait  until  her  husband  came  in  and  talk  with  him?",  to  which 
he  replied,  "I  told  them  to  put  her  out,  and  not  attack  her0" 

It  is  urged  by  defendant  that  he  was  not  the  owner  of  the 
premises  when  the  assault  was  eommittsd,  having  conveyed  title  there- 
to to  Mrs.  Washington  September  23,  1935*  &0^e   four  months  prior  to 
the  assault.  To  sustain  this  contention  defendant  introduced  in  evi- 
dence a  deed  to  Mrs,  Washington,  showing  the  conveyance.  It  was 
plaintiff's  contention  that  this  was  a  sham  conveyance  made  by 
Hansberry  in  anticipation  of  a  judgment  that  was  entered  against  him 

in  1935.  Mrs,  Vteshington  came  to  Chicago  in  1934.  She  testified 

was 
that  she/at  first  employed  as  a  clerk  and  later  purchased  the  build- 
ing in  question  from  Hansberry  for  $18,000.  She  at  first  denied  that 
she  had  bought  other  real  estate  from  Hansberry  but  on  cross— exami- 
nation, when  confronted  with  another  deed,  she  admitted  the  purchase 
of  two  other  properties,,  Her  testimony  is  so  replete  with  contra- 
dictions that  the  jury  was  justified  in  concluding  that  she  was  not 
the  owner  of  the  premises  in  question*  According  to  her  testimony, 
she  was  to  pay  for  the  property  at  the  rate  of  $100  a  month,  to- 
gether with  interest,  and  plaintiff's  counsel  says  that  on  this  basis 
it  would  take  almost  sixty  years  to  complete  the  payments.  When 
interrogated  about  the  details  of  the  transaction,  Mrs,  Washington 
could  make  no  clear  and  comprehensive  statement  of  the  terms  of  the 
sale.  Moreover,  there  is  undisputed  evidence  that  in  March  1936> 
some  two  months  after  the  assault,  Hansberry  collected  rent  from 
Mrs*  Stokes  and  gave  her  a  signed  receipt  therefor.  The  sign 
"Hansberry  Enterprises"  remained  on  the  building  after  the  alleged 
transfer,  and  so  far  as  the  record  discloses  is  still  there.  Dr. 
Anderson  testified  that  he  saw  the  name  on  the  building  when  he 
called  to  attend  plaintiff,  and  there  is  substantial  evidence  of 
the  fact  that  Hansberry  exercised  authority  over  Mrs.  Washington, 
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the  building  and  tenants  thereof  after  the  assault. 

Lastly  it  is  urged  that  plaintiff  cannot  recover  because 
she  relied  on  the  doctrine  of  respondeat  superior  but  failed  to 
prove  the  relationship  of  master  and  servant  between  Hansberry 
and  the  men  who  served  the  distress  warrant  on  plaintiff*  There 
is  evidence  that  Hall,  although  a  member  of  the  All  State  Police, 
acted  as  a  watchman  for  the  building  and  was  used  by  Hansberry  to 
serve  notices  on  tenants.  If  Hansberry  was  the  real  owner  of  the 
premises,  as  the  jury  had  the  right  to  conclude  from  the  evidence, 
and  if  ttHX  either  he  or  Mrs.  Washington  ordered  Hall  to  serve 
the  distress  warrant,  there  could  be  no  doubt  as  to  the  relation** 
ship  of  master  and  servant  between  Hansberry  and  Hall,  Hall  had 
been  in  Hansberry" s  employ  before  the  transfer  and  continued  in 
the  same  capacity  until  after  the  assault  was  committed.  Mrs, 
Stokes  testified  that  when  Hall  and  Lambert  first  called  on 
January  26  they  told  her  that  Hansberry  sent  them  and  requested 
her  to  move.  There  is  also  plaintiff's  evidence  that  January  3° 
Hansberry  had  placed  a  padlock  on  the  back  door  of  her  apartment 
and  nailed  down  the  windows.  Hansberry,  of  course,  denied  this 
evidence  and  testified  that  he  was  absent  from  the  city  January  30j 
but  it  was  the  province  of  the  jury  to  determine  the  facts,  notwith- 
standing the  conflict  in  the  evidence. 

Defendant  cites  and  relies  on  several  decisions,  including 
Niles  v.  Marshall  Field  &   Co..  218  111.  App.  142,  as  supporting  the 
proposition  that  Hansberry  had  no  control  over  Hall  or  Lambert, 
since  both  of  them  were  employees  of  the  All  State  Police  and 
therefore  he  could  not  be  liable  for  torts  committed  by  either  of 
them.  As  members  of  the  All  State  Police  they  were  merely  special 
officers  limited  in  their  activities  to  guarding  or  protecting 
buildings  or  property  (Revised  Chicago  Code  of  1931>  as  amended, 
sec,  3743).  In  seeking  to  evict  plaintiff,  however,  Hall  was 
nevertheless  Hansberry' s  agent,  because  he  had  been  ordered  to 
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serve  the  warrant,  either  by  Hansberry  himself  or  Mrs,  Washing- 
ton whom  the  jury  evidently  believed  to  be  his  employee.  Al»* 
though  Lambert  was  not  assigned  to  the  building,  he  accompanied 
Hall  in  the  performance  of  Hall's  duty,  and  defendant  cannot 
relieve  himself  of  liability  by  disclaiming  Lambert's  services. 
In  Mies  v.  Marshall  Field  &   Co.f  supra ,  upon  which  defendant 
relies,  one  Rolands  was  assigned  as  house  detective  to  Marshall 

Field  &   Company's  department  store  by  the  superintendent  of 

Uaguire  & 
police  upon  the  recommendation  of^hite  Detective  Agency,  which 

had  a  contract  with  Field1 s  for  general  police  work,  and  while 

acting  in  the  capacity  of  house  detective  he  assaulted  and 

arrested  a  customer,  wrongfully  charging  her  with  having  stolen 

certain  merchandise.  She  brought  suit  against  Field's,  and  by 

way  of  defense  it  was  contended  that  Rolands  was  not  Field1 s 

servant  and  that  his  relationship  to  Field's  at  the  time  was  hot 

such  as  to  make  the  doctrine  of  respondeat  superior  applicable.  It 

was  shown  upon  trial  that  Field's  paid  the  agency  for  detective 

service  in  the  store  and  that  Rolands  was  employed  by  and  paid  by 

the  detective  agency;  and  upon  these  facts  the  court  held  that 

Maguire  &  Ihite,  and  not  Marshall  Field  &  Company,  controlled 

Rolands1  acts  and  therefore  he  was  not  an  employee  of  defendant, 

who  neither  hired  nor  had  authority  to  fire  him.  In  the  case  at 

bar  Hall  was  hired  by  Hansberry,  was  subject  to  his  direction  and 

orders,  and  was,  in  fact,  his  agent, 

In  City  of  Chicago  v.  Q'Mallevr  196  ill.  197,  one  Moriarity 

was  engaged  as  a  bridge  tender  for  the  municipality,  and  on  his  own 

initiative  he  employed  one  O'Brien  as  a  helper,  O'Brien  was  not 

employed  by  the  city,  but  by  Moriarity  without  authority  from  the 

city,  and  was  paid  personally  by  Moriarity  and  could  be  discharged 

at  Moriarity's  pleasure.  Some  boys  stepped  upon  th^  sidewalk  of 

(    N 

the  bridge  while  it  was  being  turned  and  O'Brien,  in  chasing  them 
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off,  caused  injury  to  one  of  the  boys,  who  brought  suit  against 
the  city*  One  of  the  contentions  advanced  was  that  the  city  could 
not  he  held  liable  for  O'Brien's  tortious  acts  since  the  latter 
was  not  a  servant  of  the  city,  but  the  court  held  that  if  the 
acts  of  both  Moriarity  and  O'Brien  contributed  to  the  injury,  the 
city  could  not  avoid  liability  by  showing  that  O'Brien  was  not  its 
servant,  and  the  judgment  against  the  city  was  accordingly  affirmed. 
We  think  this  case  is  applicable  to  the  proceedings  at  bar.  Lambert 
was  Hall's  helper  and  their  combined  acts  resulted  in  the  assault 
on  plaintiff.  Defendant  cannot  exculpate  himself  from  liability 
by  contending  that  Lambert  was  not  employed  by  him*, 

The  evidence  in  the  case  is  sharply  conflicting,  and  the 
record  is  replete  with  contradictions  and  denials  of  many  of  the 
essential  facts,  but  it  was  the  province  of  the  jury  to  consider 
all  the  evidence  and  determine  the  facts.  No  serious  criticism 
is  luade  of  the  trial.  Although  the  record  does  not  contain  the 
instructions  to  the  jury,  we  assume  that  the  jury  were  properly 
charged  with  respect  to  the  questions  of  law  interposed  as  a 
defense.  We  find  no  convincing  reason  for  reversing  the  judgment 
and  it  is,  therefore,  affirmed. 

JUDGMENT  AFFIRMED, 

Scanlan,  P.  J.,  and  Sullivan,  J.,  concur* 
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MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

B,  A,  Eckhart  Milling  Company  brought  suit  against 
defendant  in  the  sum  of  $229.50  for  flour  sold  and  delivered 
in  December  1939,  This  sale  and  the  delivery  of  the  merchandise 
is  not  questioned  and  defendant  concedes  that  it  was  indebted 
to  plaintiff  for  the  amount  claimed.  However,  defendant  filed 
a  counterclaim  for  $573*50  based  upon  the  failure  of  plaintiff 
to  deliver  200  barrels  of  flour  at  $4.25  a  barrel  under  an 
agreement  alleged  to  have  been  made  August  15*  1939*  as  a 
result  of  which  it  purchased  the  flour  elsewhere  at  advanced 
prices.  The  cause  was  heard  by  the  court  without  a  jury, 
resulting  in  a  finding  in  favor  of  plaintiff  on  its  statement 
of  claim  and  against  defendant  on  its  counterclaim  and  the 
entry  of  Judgment  against  defendant  in  the  sum  of  $229,5°* 
from  which  this  appeal  is  taken. 

Although  the  record  embraces  some  3°°  pages  of  evidence, 
the  essential  facts  may  be  briefly  summarized  as  follows:  Nick 
Doxas  was  employed  as  salesman  for  plaintiff  with  authority  to 
take  orders  for  the  sale  of  its  manufactured  products,  August 
15>»  1939  he  secured  a  written  order  from  defendant  for  200 
barrels  of  flour  at  $4,25  a  barrel.  This  order  was  signed  fcy 
Doxas  on  behalf  of  plaintiff  and  by  Nick  Thomas  on  behalf  of 


defendant.  There  appeared  on  the  written  order  the  following: 


, 


tYHA<IMOO  OTLIJIM  THAHXOS  .A  *a 


8i  ,     .:.;II&qq>\ 

,rrL3qaioO  §nxXIxM  tvutisi     , 
iol  0<J.?<iS$  lo  sswe  mU  ^bnslsb 

jisosG  ax 

■A3  e&b&oiioo  tfxtebnsleb  ba.B  b*aati .  M  el 

%19V&.  .        ,        ■   lo  JnxrainB  M?  iol  llx^nxalq  oi 

niislq  lo  ©m£xal  odd-  xioqxr  Jbeaad  0fc»£TC$  iol  Bifilo«ie;lajjoo  b 

,  ;-$  js  ibqXI  lo  aloiiao     .  .    •  .  vlL&b  oi 

'   ,  ©baa  n  i  at  begsilB  *fi©a»»*aB 

oil  ©£tf  b&asrionfq  2i  xioJLflw  lo  3Iu&s*i 

^%%  :  Tjcf  brand  eew  .     oxiq 

no  HxJnxoIq  lo  iovb!  nx  aaxbnxl  b  n±  gnx^Iire©? 

©/fr  bjaa  stxslo?  a»l©b  ;tacxssB  bee  ulslo  lo 

,     !»$&S|  lo  m  K  inabnsleb  JsntBSB  ^aem^fcut  lo  Tstfae 

««92[ftf  rat  alii*  rioxrfw  moil 

3r,q  00£  ©Boa  eeoaicta©  bsoo©i  sricf  dgxroricHA 
ifoxH     tewollol  as  fcasxiBomtfa  xI^^<J  *>d  xaffl  a*  ob!  Isx^naae 
o*  ^IneAitXM  ittiw  llxtaxslq  iol  nsaiaalBa  as  bs^olqiae  sbw  aaxoCf 
^sirauA     #e*oj/boiq  a  etfi  lo  <?Iae  ©ftf  iol  aiebio  ©afatf 

00S  iol  taubnel©b  moil  isbio  neJtfxiw  a  :    •     ■        nrf  o££: 
X4  n  exxiT     .leiiacf  a  ^S.-t^  cfs  itfoll  lo  elsiiscf 

lo  llad'Acf  no  aeaoriT  tfoxft  \d  ban  llxtaislq  lo  llarf&cf  no  asxod 

tSttlwoIIol  -iO  xteJJxiw  MB  no  bais©qqs  ©lerfT     .Jn.ofxtslsb 


-2- 

"This  contract  constitutes  the  complete  agreement  between  the 
parties  hereto;  and  cannot  be  changed  In  any  manner  except  in 
writing  subscribed  by  Buyer  and  Seller  or  their  duly  authorized 
officers.  (Conditions  cont'd  on  the  back  hereof)  This  contract 
is  subject  to  confirmation  by  the  seller  at  CHICAGO,  ILL,"  The 
last  sentence  is  set  out  in  boldface  type  and  immediately  precedes 
the  signatures  of  the  parties* 

There  is  evidence  that  in  conformity  with  the  usual  course 
of  business  the  order  was  forwarded  by  Doxas  to  plaintiff's  office 
in  Chicago  and  August  15>  1939*  and  again  August  16,  plaintiff's 
representative  notified  defendant  that  it  could  not  accept  the 
order.  Hick  Thomas,  defendant's  president,  admitted  the  revocation 
of  the  order  by  telephone.  He  testified  that  August  16  hs  received 
a  call  from  plaintiff's  manager.  The  price  of  flour  had  gone  up 
somewhat  immediately  after  the  order  had  been  taken.  In  that 
telephone  conversation  plaintiff's  manager  told  Thomas  he  could  not 
accept  the  price  stipulated  in  the  memorandum  and  wanted  more  money, 
"I  told  him  it  is  a  contract  binding  on  both  parties  and  I  asked  him 
to  return  it.  When  he  told  me  the  price  had  gone  up  I  told  him  I 
don't  care  if  the  price  had  gone  up,  I  said,  'Well,  I  want  my  flour.' 
Then  he  said  ten  cents  more  a  barrel  he  wants.  I  said,  'I  want  my 
flour'  and  then  I  hung  up  on  him,"  Thereafter  defendant  had  conver- 
sations with  Doxas  and  others  over  a  period  of  time  and  finally, 
being  unable  to  purchase  the  flour  at  $4,25  a  barrel,  defendant 
obtained  it  elsewhere  in  small  lots  on  different  dates  at  advanced 
prices,  and  Its  counterclaim  against  plaintiff,  alleging  that  the 
transaction  of  August  15,  1939  was  an  executed  contract  of  sale 
which  plaintiff  had  breached,  is  predicated  on  the  damages  resulting 
from  those  purchases  at  advanced  prices. 

The  legal  aspects  of  the  case  present  little  difficulty. 
The  numerous  cases  cited  by  defendant  are  simply  an  application  to 
sales  transactions  of  the  elementary  law  of  offer  and  acceptance 
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found  in  the  general  law  of  contracts.  The  rule  is  well  settled 
that  where  an  order  for  goods  or  chattels  is  made  subject  tq 
approval  or  acceptance^  it  merely  constitutes  an  offer  to  contract 
which  may  be  rejected  by  either  side  before  it  is  accepted.  In 
55  C.  J»,  at  p.  81,  the  rule  is  set  forth  as  follows:  "An  order 
for  goods  or  chattels,  until  acceptance,  is  merely  an  offer  or 
proposal  to  buy,  particularly  where  the  order  is  given  to  an  agent 
of  the  seller  and  is  made  subject  to  the  seller's  approval  or 
acceptance.  It  is  merely  an  offer  to  contract  and  not  a  contract 
to  sell  ©r  purchase, "  In  the  same  volume,  at  p.,  85,  the  author 
says  that,  "An  order  for  goods  or  chattels  given  to  an  agent  of 
the  seller,  subject  to  the  latter1 s  approval  or  acceptance,  may 
be  withdrawn  or  countermanded  by  the  buyer  at  any  time  before  it 
is  accepted  by  the  seller  and  such  acceptance  connaunicated  to  the 
buyer,  even  though  the  order  provides  that  it  cannot  be  counter- 
manded either  before  or  after  acceptance,"  and  in  the  same  volume, 
at  p.  90,  we  find  the  following:  "A  writing  in  the  form  of  a 
contract  of  sale,  entered  into  by  one  party  and  an  age.nt  of  the 
other  party,  with  the  understanding  or  agreement  that  it  is  to  be 
submitted  to  the  agent's  principal  for  approval  or  acceptance, 
is  a  mere  offer  to  buy  or  sell,  and  does  not  constitute  a  complete 
contract  of  sale  until  it  is  so  approved  or  accepted  by  the  prin- 
cipal, and  such  approval  or  acceptance  communicated  to  the  other 
party  to  the  writing,  although  a  bill  of  sale  of  property  co  be 
taken  in  exchange  accompanies  the  offer,"  Plaintiff  cites 
numerous  Illinois  authorities  supporting  this  rulej  none  is  cited 
to  the  contrary,  Abrahams  v.  WeillerP  87  111*  179;  Greenhood  v. 
Keatorf  9  111,  App,  183;  Martin  &  Co.  v.  mimsr  61  111,  App,  IO85 
Estate  Stove  Company  v.  Kennev  et  al.P  234  111,  App.  366;  JLUBHMJtt 
Hamilton  Institute  v.  Jones 0  234  111,  App,  444;  Stimpson  Computing 
Scale  Co.  v.  Ehmsen.,  246  Illa  App,  271, 
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The  only  fair  conclusion  to  be  drawn  from  the  evidence  is 
that  Doxas  was  authorized  to  take  orders  but  had  no  authority  to 
consuiamate  a  sale.  All  orders  taken  by  him  were  subject  to  con- 
firmation by  the  seller,  his  principal.  The  evidence  is  likewise 
clear  that  he  took  the  order  in  question  and  forwarded  it  to  plain- 
tiff's office.  Defendant's  president  admits  that  on  the  15th  of 
August,  the  date  the  order  bears,  and  again  on  August  16,  plaintiff 
rejected  the  offer.  Under  these  circumstances  there  could  be  no 
contract  of  sale  and  consequently  no  breach  thereof. 

Defendant  does  not  question  these  fundamental  rules  of  law, 
but  invokes  the  doctrine  of  estoppel  by  reason  of  the  fact  that  on 
prior  occasions  Doxas  had  taken  orders  from  defendant  which  were  de- 
livered without  confirmation.  Its  counsel  cite  cases  to  the  effect 
that  if  a  principal,  by  his  conduct  toward  third  parties,  causes 
them  to  reasonably  believe  that  a  party  is  his  agent  and  authorized 
to  contract  for  him,  he  will  be  estopped  from  denying  the  agent* s 
authority.  We  find  no  evidence  that  would  justify  the  application 
of  this  doctrine  to  the  circumstances  of  this  case.  Tb^  fact  that 
prior  orders  had  been  taken  by  Doxas  and  filled  merely  indicates 
that  they  were  confirmed  by  plaintiff,  but  would  not  deprive  plain- 
tiff of  reserving  to  itself  the  right  of  rejecting  subsequent  sales. 
There  is  nothing  to  suggest  that  Thomas  was  unaware  of  the  conditions 
of  the  agreement,  which  are  set  forth  in  boldface  type  immediately 
above  his  signature.  He  was  evidently  an  alert  business  man,  eould 
read,  speak  and  understand  English,  and  is  presumed  to  have  been 
aware  of  the  provision  in  the  memorandum  which  made  it  subject  to 

confirmation  by  plaintiff. 

The  case  was  fairly  tried  and  there  is  no  dispute  as  to  the 
salient  facts.  Holding  as  we  do  that  the  contract  was  never  approved, 
but  was  rejected  by  plaintiff,  it  becomes  unnecessary  to  discuss  the 
measure  of  damages  for  which  defendant  contends  under  its  counter- 
claim. Judgment  of  the  Municipal  court  is,  therefore,  affirmed, 

AFFIRMED* 

Scanlan,  P,  J.,  and  Sullivan,  J,,  concur* 
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KLING-TITE  PAINT  PRODUCTS  CO,, 
a  corporation, 

Appellee, 


v. 

COLUMBIA  ICE  &  ICE  CREAM  COMPANY, 
a  corporation, 

Appellant. 


APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO, 

314  I1A. 

MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  sued  to  recover  $1,031.21,  being  the  agreed 
purchase  price  for  certain  roofing  material  sold  by  it  to 
defendant.  ASIfcsr  filing  its  affidavit  of  defense,  defendant 
interposed  a  counterclaim  for  damages.  The  cause  was  heard 
by  the  court  without  a  jury,  resulting  in  a  finding  and  judg- 
ment in  favor  of  plaintiff  for  $800  and  against  defendant  upon 
its  counterclaim,  from  which  defendant  appeals. 

Briefly  summarized,  the  facts  disclose  that  defendant 
was  in  the  business  of  manufacturing  ice  and  ice  cream  in  its 
plant  at  1013  South  Kedzie  avenue,  Chicago.  Part  of  the  plant 
was  covered  with  a  so-called  spray  deck  or  roof ,  which  was 
designed  to  cool  the  roof  by  means  of  a  continual  spray  of 
water  thereon.  Plaintiff  was  in  the  business  of  selling  roofing 
materials  and  paints  and  had  been  so  engaged  for  a  number  of  years. 
In  March  or  pril  19 39  J.  0,  Hummell,  a  sales  representative  of 
plaintiff,  called  at  defendants  plant  for  the  purpose  of  selling 
defendant  certain  roofing  material.  He  entered  into  negotiations 
with  Dan  Sgan,  defendant's  general  manager,  which  culminated  in 
the  sale  of  the  roofing  material  on  which  this  suit  is  predicated. 
Defendant  makes  no  denial  of  the  purchase  and  concedes  that  if  it 
is  liable  for  plaintiff's  claim,  Judgment  in  the  sum  of  $1,031.21 
would  have  been  warranted,  Nevertheless,  the  court,  for  some 
reason  which  does  not  appear  of  record,  awarded  plaintiff  the 
reduced  sum  of  $800, 

Although  the  evidence  is  conflicting  as  to  some  of  the 
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Issues  involved  in  the  transaction,  we  think  the  material  facts 
upon  which  defendant  relies  by  way  of  defense  are  fairly  well 
established.  Egan  testified  that  maintenance  of  the  plant  was 
among  the  duties  entrusted  to  him  as  general  manager.  Prior  to 
this  transaction  defendant  had  on  occasion  purchased  paint  from 
plaintiff  through  a  salesman  whose  name  is  not  disclosed  in 
Egan's  testimony.  Egan  said  that  he  was  unaware  of  the  fact 
that  plaintiff  sold  roofing  material  as  well  as  paint,  When 
the  need  for  roofing  material  was  mentioned,  this  salesman 
suggested  to  Egan  not  to  do  anything  "until  I  send  one  of  our 
men  about  the  roof. "  Shortly  thereafter  Kummell  called  on  Egan 
and  the  two  men,  in  the  presence  of  Anthony  J.  Nargle,  defend- 
ant's chief  engineer,  discussed  the  condition  of  defendant's 
roof  and  the  kind  of  material  required  for  the  Job.  Egan  and 
Nargie  took  Hummell  up  to  inspect  the  roof  and  told  him  that 
their  requirement  was  different  from  ordinary  roofing  by  reason 
of  the  spray  deck,  which  subjected  the  material  to  continual 
moisture.  Egan  said  that  Hummell  thereupon  said,  "We  have 
something  very  new  on  the  market.  I  Just  got  that  job  licked. 
I  got  Just  the  material  for  it,"  He  thereupon  showed  Egan  two 
kinds  of  burlap,  one  thicker  than  the  other.  Egan  asked  Hummell 
whether  it  would  not  be  better  to  use  the  thicker  material,  to 
which  Hummell  replied,  "No,  the  thinner  is  better  because  it 
saturates  the  material  and  you  will  get  the  effect  more*"  Egan 
then  told  him,  "I  don't  know  anything  about  itj  whatever  material 
you  want  to  use  is  okay  with  me.  I  want  a  good  job,H  to  which 
Hummell  replied,  "You  leave  it  to  me.  I  will  take  care  of  the 
whole  thing,11  and  suggested  that  he  would  have  a  man  there  on 
the  following  day  to  start  work,  Egan  testified  that  he, 

Hummell  and  Nargie  spent  about  half  an  hour  on  the  roof  and  that 
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Hummell  made  a  complete  examination  thereof, 

Hummell  testified  that  plaintiff  corporation  furnished 
only  material,  and  not  labor.  'Alien  so  advised,  Egan  inquired 
whether  Hummell  could  get  some  man  to  apply  the  material  and 
Hummell  suggested  one  Otto  Blank,  whom  he  characterized  as  a 
"good  workman."  After  leaving  Egan,  Hummell  contacted  Blank, 
who  agreed  to  report  to  Egan,  and  subsequently  did  so,  Egan 
furnished  two  of  defendants  employees  to  help  on  the  30b,  whose 
assistance  consisted  solely  of  carrying  the  material  to  the  roof, 
where  it  was  applied  by  Blank  under  Hummell' s  direction.  Hummell 
admitted  that  he  spent  part  of  each  day  directing  the  work  and  was 
sometimes  there  from  one  to  three  hours  at  a  time,  leaving  In- 
structions to  Blank  for  applying  the  material  when9ver  he  left  the 
job.  It  took  substantially  two  weeks  to  complete  the  application 
of  the  material.  Shen  Hummell  first  brought  Blank  over  to  Egan 
he  said,  "Here  is  a  man  who  knows  all  about  the  work.  All  you 
get  to  furnish  me  is  two  laborers  to  carry  merchandise  back  and 
forth,  «y  man  will  apply  it  for  you.  You  have  to  pay  their  time," 
Egan  said  that  he  consented  to  this  arrangement  and  paid  the  help0 

Hummell  suggested  that  they  allow  the  material  to  set 
before  turning  on  the  spray,  and  accordingly  Hummell  came  over 
about  two  weeks  later  and  the  water  was  turned  on.  Egan  testified 
that  a  day  or  two  thereafter  the  material  "starts  runrdngj;  getting 
in  the  condensing  pipes;  the  roof  started  leaking."  He  wrote 
plaintiff  a  letter  of  complaint,  and  after  that  again  talked  to 
Hummell,  who  said,  "Don't  worry  about  a  thing.  We  will  fix  it  up." 
The  leaking  continued  and  Egan  called  plaintiff's  office,  Hummell 
was  not  in  and  Egan  asked  that  one  of  the  representatives  of  the 
company  be  sent  over  to  the  plant.  Thereafter  Hummell  brought 
John  Lavin,  who,  together  with  Nargie,  went  up  to  inspect  the  roof. 
Attempts  by  plaintiff  to  repair  the  leak,  over  a  period  of  time, 
were  unsuccessful.  Egan  testified  that  he  talked  to  Lavin  about 
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payment  of  the  bill  and  told  him,  "We  do  not  want  anything  for 
nothing.  We  want  to  pay  for  the  Job  if  it  is  satisfactory;  if 
you  will  put  in  the  right  material."  At  the  ssjne  time  he  called 
Laving  attention  to  the  fact  that  the  material  was  running 
through  the  pipes  and  damaging  their  products.  On  hearing,  Egan 
testified  that  the  plant  needed  a  complete  new  roof,  either  be- 
cause the  material  furnished  by  plaintiff,  or  the  manner  of  apply- 
ing it,  rendered  the  roof  wholly  defective. 

Defendant  produced  two  expert  witnesses.  One  of  these, 
Joseph  L,  Kovarsky,  testified  that  he  was  a  roofing  contractor 
and  had  been  so  engaged  for  some  2?  years.  He  said  that  his 
company  applied  and  poured  roofs  on  all  types  of  buildings,  and 
that  he  had  supervised  many  thousands  of  jobs.  He  had  examined 
defendant's  roof  in  October  194-0  and  found  numerous  leaks  thereon. 
From  an  examination  of  the  job  he  was  of  opinion  that  the  material 
sold  by  plaintiff  was  an  asphalt  roof  coating  applied  over  burlap; 
that  in  some  instances  asphalt  products  are  used  and  in  others 
coal  tar  or  pitch  products  are  applied,  and  on  occasions  a  combin- 
ation of  both;  that  on  "built  up"  roofs  either  asphalt  or  tar  is 
used,  but  this  was  not  a  "built  up"  roof  and  therefore  he  was  of 
opinion  that  coal  tar  or  pitch  applied  over  felt,  instead  of 
canvas,  should  have  been  used.  In  answer  to  a  question  whether 
the  leaky  condition  of  the  roof  was  caused  by  the  material  or  the 
manner  of  application  used,  he  replied  that  it  was  due  to  both, 
Ano     Another  witness,  Leroy  Young,  likewise  testified  that  he 
was  a  contractor,  associated  with  Ssko  &  Young  for  seven  years, 
and  that  he  had  been  in  the  roofing  business  since  1907.  During 
that  time  he  had  occasion  to  build  and  repair  roofs  on  all  kinds 
of  buildings,  running  into  many  thousands.  He  inspected  defend- 
ant's roof  in  the  early  part  of  194-0  and  found  that  it  had  been 
treated  with  a  cold  application  of  emulsified  asphalt  mixed  with 


tmmm 

tj.  ^^  :ol  W  o*  Sam  fei     .gallon 

-: 

saloon  saw  'u*u*m  °'J  *!—■»*■  2,^v 

»b  bHB  a*? 

I  ^   M 

,1  :   f,   lo   a."  i  6eBiw«q»e   but  «*  *«*> 

MM  bnxiol  Era  -  *>°*  VtuabR-- 

Ial?e*«iai&  3*  ******** 

%qmLsBlS  .  tO*t  Jlsdqa*  fi*  saw  ******  «C<J 

aiericto  fil  bus  beau  eie  •*«****«  cMsriqa*  ft H 

■  , 

lO    B*»    9d    i 

•lawful     ..V  tf  «*  I 

ME   J«CJ 

.  asvse  ■  ' 

zbate  LI*  m  a'iooi  **«f*1  Mb  Mind  W  fiolssoso  bsri  eJ  ti 
-osqaitf  ©H     .abasa*- 
-  bai  i:  PX  lo  *  3M   9flJ  nx 

odqaa-  bemalxfln©  lo  noWssilqqfi  bloo  s  rttiw  bet 


-5- 

fibre.  At  the  time  of  his  examination,  leaks  appeared  in  many 
plaees.  The  top  of  the  coating  was  deteriorating.  He  said  the 
roof  leaked  because  it  was  not  waterproof.  He  had  had  considerable 
experience  with  spray  decks  and  stated  that  because  of  the  constant 
contact  with  water,  asphalt  material  had  never  proved  satisfactory 
for  any  length  of  time,  and  in  his  opinion  the  material  used  was 
not  suitable  for  the  desired  purpose. 

Lavin  testified  that  when  he  was  there  he  did  not  see  any 
leaks.  He  had  called  on  "gan  several  months  after  the  job  was 
completed  to  collect  payment  of  the  account,  and  admitted  that 
Egan  told  him  defendant  would  pay  "when  the  roof  was  tight."  It 
was  Lavin* s  opinion  that  if  there  were  any  leaks,  they  might  have 
been  caused  by  expansion  and  contraction  of  the  building,  or  might 
have  been  due  to  reasons  other  than  the  material  used. 

Hummell^  version  of  his  first  conversation  with  Egan  was 
substantially  as  follows:  He  admitted  inspecting  the  roof  and 
finding  "a  lot  of  dried  out  places."  Egan  asked  him,  "what  can 
you  do  for  it?"  and  Hummell  replied,  "Yell,  I  can  give  you  something 
here  that  would  do  some  good,"  and  he  proceeded  to  tell  him  what  he 
had,  suggesting  that  the  roof  might  from  time  to  time  develop  a 
leak,  but  the  material  was  guaranteed  for  five  years  and  any  time  - 
within  that  period  plaintiff  would  furnish  new  material  without 
any  charge.  With  respect  to  the  application  of  the  roofing  material, 
Hummell  said  that  when  he  advised  Egan  plaintiff  did  not  furnish  labor, 
the  latter  asked  him  whether  he  could  get  some  men,  and  he  happened 
to  think  of  Otto  Blank,  whom  he  recommended  to  Egan  as  a  good  workman. 
He  thereupon  contacted  Blank  immediately,  brought  him  over  to  Egan, 
and  was  told  to  go  ahead  with  the  job.  Hummell  admitted  that  he  was 
frequently  present  while  the  material  was  being  applied  and  instructed 
Blank  how  to  proceed* 

The  defense  interposed  is  that  there  was  an  implied  warranty 
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by  plaintiff  that  the  material  sold  was  reasonably  fit  for  the 
purpose  for  which  it  was  Intended,  under  par,  15  (1)  of  chap» 
121-1/2  of  the  Illinois  Revised  Statutes  1939,  which  provides 
that  "where  the  buyer,  expressly  or  by  implication,  makes  known 
to  the  seller  the  particular  purpose  for  which  the  goods  are 
required,  and  it  appears  that  the  buyer  relies  on  the  seller's 
skill  or  judgment  (whether  he  be  the  grower  or  manufacturer 
or  not),  there  is  as  [an]  implied  warranty  that  the  goods  shall 
be  reasonably  fit  for  such  purpose,"  It  appears  reasonably  clear 
from  a  careful  examination  of  the  evidence  that  the  implied  warranty 
contended  for  was  established  by  defendant's  witnesses.  Hummell «s 
testimony  does  not  negative  this  conclusion,  Egan*s  testimony  is 
corroborated  by  Hummell,  in  the  more  important  aspects  of  the  case. 
Egan  knew  little  or  nothing  about  roofing  material,  whereas  Hummell, 
by  reason  of  his  experience,  was  thoroughly  familiar  with  the  sub- 
ject, Egan  explained  to  him  the  purpose  for  which  the  material 
was  required,  showed  him  the  roof,  which  Hummell  inspected,  and 
it  was  Hummell  who  suggested  the  quality  of  material  to  be  used 
and  assured  *':gan  it  would  prove  satisfactory}  otherwise  it  is 
difficult  to  believe  that  Egan  would  have  ordered  the  quality 
of  material  employed.  Moreover,  Hummell  recommended  Otto  Blank 
as  a  good  workman  who  was  familiar  with  applying  the  material, 
and  Hummell  was  present  from  day  to  day  directing  or  supervising 
the  job,  Under  the  circumstances,  we  think  the  defense  interposed 
comes  within  the  purview  of  the  statute,  A  like  situation  was 
presented  in  Standard  Paint  Co.  v.  E.  K,  Vietor  &   Co,r  120  Ya.  595, 
91  S,  S«  752;»  where  roofing  material  sold  was  represented  as  suit- 
able for  a  nonleakable  roof.  As  in  the  case  at  bar,  numerous 
complaints  were  made  by  the  purchaser  of  the  material  and  attempts 
were  made  to  remedy  the  l$ak,  continuing  over  a  period  of  several 
years.  Thereafter  the  purchaser  constructed  a  new  roof  and  sued 
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the  vendor  for  the  cost  thereof.  He  had  judgment  and  the  re- 
viewing court,  in  discussing  the  case,  said  that  "It  is  perfectly 

al 
well  settled  that  when  one  sells  an  article  of  person  property, 

there  is  an  implied  guarantee  that  it  shall  be  reasonably  service- 
able and  fit  for  the  peculiar  uses  to  which  the  vendor  kn©ws  It 
to  be  put  [citing  cases];  and  it  seems  clear  that,  notwithstanding 
the  written  paper,  inasmuch  as  it  is  perfectly  certain  that  the 
vendor  knew  that  the  roofing  was  intended  for  buildings  required 
to  be  watertight,  it  may  be  fairly  inferred  that  there  was  this 
implied  guarantee."  Cases  in  this  state  dealing  with  the  question 
of  implied  warranty  are  Mandel  Bros,  v.  fculveyf  230  111,  App,  £88; 
MacAndrews  &  Forbes  Co.  v.  Mechanical  Mfg.  Co-r  285  111.  ^PP»  81} 
American  Spiral  Pipe  Works  vf  Universal  Oil  Products  Co.f  220  111. 
App.  383. 

Plaintiff  argues  that  if  there  was  any  warranty  it  was  an 
express  one  and  not  implied.  This  contention  is  founded  on  the 
testimony  of  Hummell,  wherein  he  told  Egan  that  the  material  was 
guaranteed  for  five  years  and  that  if  any  leaks  developed  plaintiff 
would  furnish  new  material  without  charge.  Assuming  there  was  such 
a  warranty,  it  related  solely  to  the  quality  of  the  material.  How- 
ever, the  defense  is  predicated  upon  the  theory  that  plaintiff  sold 
the  material  with  an  implied  warranty  that  it  was  reasonably  service- 
able and  fit  for  the  particular  uses  which  ngan  had  explained  to 
Hummell  and  with  which  the  latter  was  thoroughly  familiar,  and 
that  the  material  furnished  by  plaintiff  was  wholly  unsuited  for 
the  job  and  was  improperly  applied  under  B— 1011*8  supervision. 

The  record  is  silent  as  to  why  the  court  entered  judgment 
for  $800,  especially  in  view  of  defendant's  admission  that  if  lia- 
bility existed  plaintiff  was  entitled  to  the  full  sum  of  $1,031*21, 
Although  plaintiff's  counsel  argue  that  defendant  has  no  cause  to 
complain  when  it  is  required  to  respond  in  damages  for  a  lesser 
sum  than  plaintiff  is  lawfully  entitled  to  recover,  the  fact  that 
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judgment  was  entered  for  the  lesser  sum  lends  support  to  defend- 
ant's contention  that  the  court's  conclusion  was  inconsistent 
with  the  proofs  and  with  the  theory  upon  which  the  case  was 
presented,  and  its  counsel  suggests  that  the  court  evidently 
realized  that  the  defense  interposed  was  a  meritorious  one,  hut 
concluded  that  defendant  had  obtained  some  benefit  from  the  roofing 
material  furnished  by  plaintiff  and  therefore  it  was  entitled  to  a 
judgment  in  the  lesser  amount,  which  was  arbitrarily  determined* 
In  Selamakos  p.  Victory  Ice  &  Ice  Cream  Co.f  246  111,  App.  178, 
the  court,  under  similar  circumstances,  reversed  and  remanded  a 
cause  for  a  new  trial  upon  the  theory  that  the  judgment  was  incon- 
sistent with  the  proofs  and  that  either  plaintiff  was  entitled  to 
a  verdict  for  the  full  amount  of  its  claim  or  defendant  was  entitle* 
to  a  verdict  in  its  favor,  there  being  no  middle  ground.  In  Schwil] 
&   Co.  v.  Moulton,  168  111,  App,  519*  the  court  likewise  set  aside  tt 
verdict  of  a  jury  on  the  ground  that  it  was  inconsistent  with  any 
legitimate  theory  of  the  evidence  and  could  not  be  accounted  for 
except  as  compromise  or  bias. 

With  respect  to  defendant's  counterclaim,  we  find  no  evi- 
dence from  which  a  fair  measure  of  damage  could  be  determined, 
and  therefore  we  are  of  opinion  that  the  judgment  against  defendant 
on  the  counterclaim  was  properly  entered. 

Since  the  cause  was  heard  by  the  court  without  a  Jury,  and 
in  view  of  our  conclusion  that  the  evidence  and  law  support  defend- 
ant's theory  of  defense,  no  useful  purpose  would  be  served  by  re- 
manding the  cause.  The  judgment  of  the  Municipal  court  is  there- 
as  to  plaintiff's  claim,  affirmed  as  to  the  counterclaim, 
fore  reversed/and  judgment  entered  here  In  favor  of  defendant  for 


costs. 


JUDGMENT  PARTLY  REVERSED  AND 
PARTLY  AFFIRMED  AND  JUDGMENT 
HERE  IN  FAVOR  OF  DEFENDANT. 


Scanlan,  P.  J.,  and  Sullivan,  J.,  concur. 
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MAX  ZIMEL,  doing  business  as 
ZIMEL  FRUIT  COMPANY, 

Appellee, 


SOUTHERN  PACIFIC  COMPANY, 
a  corporation, 

Appellant. 


APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO, 


'<r      *   I  •   ^  ii 

J  4  1 1  f\  dt  \ 


MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT, 

Plaintiff  brought  suit  in  the  Municipal  court  for  the 
alleged  negligent  handling  by  defendant  as  an  initial  carrier 
under  the  Carmack  Amendment  to  the  Hepburn  Act,  as  amended, 
of  a  shipment  of  melons  from  Heber,  California,  to  Rock  Island, 
Illinois,  involving  some  $500.  Defendant  joined  issue,  denying 
failure  of  any  duty  on  its  part  or  any  of  its  railroad  connec- 
tions in  handling  the  shipment  in  question.  The  suit  came  up 
for  hearing  October  30*  1939*  and  was  thereafter  continued 
eight  times  and  finally  set  for  hearing  January  20,  1941. 
Counsel  failing  to  appear  when  the  cause  was  reached  for  trial 
on  that  date,  an  order  was  entered  dismissing  ft  for  want  of 
prosecution*  Due  notice  of  the  call  on  which  the  case  appeared 
had  been  published  in  the  Daily  Municipal  Court  Record,  showing 
the  case  as  the  fourth  on  the  list  published  and  indicating  the 
court  room  in  which  the  trial  was  to  be  held.  April  2,  1941, 
more  than  thirty  days  after  the  date  of  the  dismissal,  plaintiff 
filed  his  motion  to  reinstate  the  cause.  Thereafter,  April  22, 
1941,  defendant  filed  its  motion  to  strike  plaintiff's  application 
for  reinstatement,  which  was  denied,  and  an  order  was  entered 
reinstating  the  cause,  from  which  defendant  appeals  on  the  ground 
that  the  Municipal  court  was  without  jurisdiction  to  enter  the 
order  after  the  expiration  of  the  thirty-day  period. 

Plaintiff  presented  two  affidavits  in  support  of  his 
motion  to  vacate  the  dismissal.   One  of  these,  the  original 
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affidavit  of  Alexander  Golbus,  alleged  that  he  and  Frank  Golbus 
were  associated  in  the  practice  of  law  and  had  been  retained  to 
institute  suit  against  defendant;  that  between  September  18,  1938* 
and  February  25,  194-1,  deponent  was  seriously  ill  with  coronary 
sclerosis;  that  when  he  returned  to  his  office  on  the  last  named 
date  he  was  permitted  to  practice  his  profession  for  only  several 
hours  each  day;  that  before  returning  to  his  office,  matters 
entrusted  to  the  firm  of  Golbus  &  Golbus  were  being  taken  care  ©f 
by  his  associate  Frank  Golbus;  that  prior  to  February  25,  1941, 
Frank  Golbus  was  called  for  examination  by  the  draft  board  under 
the  Selective  Service  Act,  placed  in  classification  1A,  and 
directed  to  hold  himself  in  readiness  for  induction  into  the 
service;  that  on  or  about  January  20,  194-1,  the  suit  was  called 
for  trial  and  neither  affiant  nor  his  associate  being  present, 
the  cause  was  dismissed  by  the  court  for  want  of  prosecution; 
that  immediately  upon  affiant's  return  to  his  office  February 
25,  1941,  he  made  a  careful  check  of  the  firm's  files  and  found 
that  this  cause  had  been  dismissed;  that  notwithstanding  the  fact 
that  he  was  able  to  remain  at  his  office  only  two  or  three  hours 
a  day,  affiant  made  every  effort  to  draw  up  the  petition  and  affi- 
davit for  the  vacation  of  the  dismissal  order;  that  he  had  exercised 
due  diligence  and  that  in  "good  conscience  and  equity"  the  matter 
should  be  reinstated;  that  he  had  a  good  cause  of  action  and  unless 
the  dismissal  order  was  vacated,  plaintiff  would  lose  his  right  to 
institute  suit  against  defendant  by  reason  of  the  expiration  of 
the  limitation  clause  of  the  Interstate  Commerce  Act, 

The  supplementary  affidavit  of  Alexander  Golbus,  which 
was  permitted  to  be  filed  May  13,  1941,  nunc  pro  tunc  as  of  May  7, 
1941,  alleged  that  March  6,  1941,  he  had  telephoned  the  office 

of  John  A.  oheean,  attorney  for  defendant,  and  was  advised  by 
Miss  Forner  of  the  latter 's  office  that  Sheean  was  out  of  town, 
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but  was  expected  back  in  about  a  week,  and  that  he  desired  to 
talk  with  deponent  at  a  latter  datej  that  affiant  again  telephoned 
Sheean' s  offiee  on  Larch  17,  1941,  and  was  advised  to  call  at 
the  latter' s  office j  that  in  pursuance  of  this  conversation 
affiant  came  in  person  to  the  office  ©f  Sheean  on  March  21^  1941, 
and  discussed  with  him  the  matter  of  stipulating  for  the  reinstate- 
ment of  the  cause;  that  deponent  was  advised  that  it  would  be 
necessary  to  secure  the  consent  of  defendant's  general  counsel, 
and  in  the  meantime  to  present  in  court  the  necessary  motion, 
petition  and  affidavit  for  the  vacation  of  the  dismissal;  that 
Karch  29,  1941,  affiant  mailed  to  defendant's  attorney  the  required 
documents,  including  notice  that  he  would  on  April  2,  1941,  present 
his  motion  to  the  court. 

Sheean' s  counter-affidavit  averred  in  substance  that  the 
suit  had  originally  come  up  for  hearing  October  3°>  1939*  suad 
had  on  numerous  occasions  been  continued  and  finally  set  for 
hearing  on  January  20,  1941,  after  due  publication  of  the  call 
in  the  Daily  Municipal  Court  Record,  which  listed  this  cause  as 
No.  4  on  the  calendar  and  indicated  that  it  would  be  heard  in 
Room  1105  of  the  City  Hall;  that  the  case  did  in  fact  come  up  for 
hearing  in  the  room  indicated  on  January  20,  1941,  and  was  on  that 
date  dismissed  for  want  of  prosecution  by  the  court  of  its  own 
motion;  that  on  April  2,  1941,  more  than  thirty  days  after  the 
date  of  the  dismissal,  plaintiff  filed  his  motion  to  reinstate 
the  cause,  without  having  taken  any  steps  to  set  aside  the  dis- 
missal within  the  period  of  thirty  days;  that  on  February  7>  1941, 
prior  to  the  expiration  of  the  thirty-day  period,  Sheean  had 
written  and  mailed  to  Prank  Golbus,  one  of  plaintiff's  attorneys 
and  the  one  actively  handling  the  cause  during  most  of  the  period 
while  it  was  pending,  a  letter  from  which  we  quote  the  following: 
"The  Zimel  case  No.  4083731,  vs.  S.  P.  Co.,  was  dismissed  on 
January  20th,  1941.  In  the  event  you  want  to  have  this  rein- 
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stated,  kindly  send  me  a  stipulation  and  I  will  be  glad  to  sign 
it,  but  a  reinstatement  order  must  be  entered  before  the  expira- 
tion of  thirty  days  froa  the  date  of  dismissal.  In  view  of  the 
foregoing,  please  get  in  touch  with  me  as  soon  as  practicable. 
Yours  very  truly,  (Signed)  John  A.  Sheean. ■ 

Defendant's  answer  averred  the  identical  facts  contained 
in  its  counter-affidavit  and  denied  that  plaintiff  and  his  legal 
representatives  were  free  from  negligence  in  allowing  the  cause 
to  be  dismissed  for  want  of  prosecution,  or  that  there  was  any 
such  fraud,  accident  or  mistake  as  would  justify  the  court  in 
setting  aside  the  dismissal. 

Under  the  settled  rule  of  law  in  this  3tate  an  order  of 
dismissal  cannot  properly  be  vacated  on  application  made  more 
than  thirty  days  after  the  dismissal  date,  except  on  such  a 
showing  as  would  justify  a  court  of  equity  in  doing  so.  Imbrie 
v.  Bearf  230  111.  App.  1^5,  The  required  showing  was  defined  in 
Wackerle  v.  Nieef  286  111,  App.  5l»  wherein  the  court  quoted  from 
Kretschmar  v.  Ruprecht,  230  111.  4-92,  as  follows:  "TCquity  will 
not  relieve  against  a  judgment  at  law  except  in  cases  of  fraud, 
accident  or  mistake,  and  then  only  where  the  party  applying  for 
relief  Is  free  from  all  negligence,"  Numerous  other  decisions 
to  the  same  effect  indicate  that  this  rule  lias  been  generally 
followed.  Walker  v.  s3hrevef  87  111.  474;  Kretschmar  v.  Ruprechtf 
230  111.  492J  atffl  y,  jgfrMto  13*  HI*  195.  Since  there  is  no 
charge  that  fraud  was  involved  in  the  matter  under  consideration, 
plaintiff  must  rely  on  the  contention  that  the  dismissal  resulted 
from  an  accident  or  mistake.  Neither  of  these  contingencies  is 
set  forth  in  the  original  or  supplemental  affidavit  presented.  The 
fatal  omission  in  both  affidavits  is  that  the  dismissal  resulted 
without  negligence  on  the  part  of  plaintiff  or  his  legal  represent- 
atives. The  affidavits  leave  no  doubt  that  Alexander  Golbus  was 
incapacitated  through  illness  from  attending  to  his  legal  matters, 
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but  his  associate  Frank  Golbus  was  in  charge  of  the  litigation, 
and  although  it  appears  that  he  was  called  for  examination  by 
the  draft  board,  classified  for  service  and  directed  to  hold 
himself  in  readiness  for  induction,  it  also  appears  without 
controversy  that  he  was  here  for  a  considerable  portion  of  the 
thirty  days  during  which  application  for  reinstatement  of  the 
dismissal  order  could  have  been  made,  without  taking  any  steps 
to  secure  the  reinstatement  of  the  cause.  It  does  not  appear  from 
either  of  the  affidavits  that  Prank  Golbus  was  actually  ordered  to 
report  for  service  until  part  of  the  thirty-day  period  had  elapsed. 
Moreover,  Sheean's  1  tter  addressed  to  Prank  Golbus  on  February  7> 
1941,  which  was  well  within  the  thirty-day  period,  graciously 
indicated  counsel's  intention  to  enter  into  a  stipulation  for 
reinstatement  of  the  cause  and  invited  counsel  to  "get  in  touch 
with  me  as  soon  as  practicable."  Notwithstanding  this  suggestion, 
the  thirty-day  period  expired  without  anything  having  been  done 
and,  under  the  circumstances,  plaintiff  cannot  fairly  contend  that 
he  and  his  legal  representatives  were  diligent.  In  all  the  cases 
that  have  been  called  to  our  attention  the  exercise  of  diligenoe 
and  the  want  of  negligence  are  prescribed  as  indispensable  to  the 
relief  sought. 

We  hold  that  plaintiff* s  affidavits  in  support  of  his  motion 
to  vacate  the  dismissal  order  were  Insufficient  to  vest  the  court 
with  jurisdiction  to  reinstate  the  cause,  since  there  was  neither 
fraud,  accident  nor  mistake  involved  in  the  situation,  and  the 
allegations  fall  to  set  forth  diligence  and  the  want  of  negligence 
on  the  part  of  plaintiff  and  his  legal  representatives.  Therefore, 
the  order  of  the  Municipal  court  entered  May  7>  194-1,  reinstating 
the  cause  is  reversed. 

ORDER  REVERSED « 

Scanlan,  P.  J.,  and  Sullivan,  J.,  concur. 
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THE  PEOPLE  OP  THE  STATE  OP 
ILLINOIS, 

Defendant  in  Error, 


VIRGINIA  WARREN, 

Plaintiff  In  Error. 


error  to  mmitokL 

COURT,  COOK  COUNJX. 

1     J 


2. 


MR«  JUSTICE  PRIEND  DELIVERED  THE  OPINION  OP  THE  COURT* 

Virginia  Warren  was  indicted  for  having  committed  an 
abortion.  She  was  subsequently  tried  by  jury  and  March  11,  1941, 
convicted  of  the  crime  charged.  March  24,  1941  she  was  admitted 
to  probation  for  a  period  of  one  year,  to  be  extended  for  an 
additional  year.  July  29,  1941  the  Chief  Probation  Officer  of 
Cook  county  filed  a  sworn  petition  (to  which  was  attached  a 
memorandum  prepared  by  the  state *s  attorney)  charging  Virginia 
Warren  with  violation  of  the  criminal  statutes  of  Illinois  and 
asking  that  a  rule  be  entered  requiring  her  to  show  cause  why 
the  probation  should  not  be  terminated.  To  this  petition 
Virginia  Warren  filed  her  verified  answer  denying  that  she  had 
violated  the  criminal  statutes  of  this  state  subsequently  to 
being  placed  on  probation  and  questioning  the  sufficiency  of 
the  petition  and  the  memorandum  attached  thereto.  The  court 
overruled  probationer's  objections  to  the  sufficiency  of  the 
petition,  terminated  the  probation  and  ordered  that  she  be 
committed  to  the  Illinois  State  Reformatory  for  Women  at  Dwight, 
Illinois,  for  a  term  of  from  one  to  ten  years.  This  writ  of 
error  to  the  Criminal  court  is  prosecuted  to  review  and  reverse 
the  order  thus  entered. 

The  petition  filed  by  the  Chief  Probation  Officer  informed 
the  court  that  probationer,  who  had  been  convicted  of  abortion  in 
the  Criminal  court  March  11,  1941  and  released  on  probation  for 
one  year,  was  arrested  and  charged  with  the  crime  of  aborting  on 
one  Edna  Ray  Tenfelde  July  15,  1941;  that  Mrs.  Tenfelde  and 
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Mrs,  Helen  Warman  made  statements  concerning  the  commission  of  a 
criminal  offense  by  probationer  "as  is  more  fully  set  out  in  the 
statement  hereto  attached  and  made  part  hereof."   After  consider- 
able discussion  between  the  court  and  counsel  as  to  the  sufficiency 
of  the  petition,  the  court  entered  a  rule  on  probationer  to  show 
cause,  why  probation  should  not  terminate,  returnable  September  23, 
194-1.  When  the  hearing  was  resumed  on  that  date  the  court  was  fur- 
nished with  a  memorandum  prepared  by  Samuel  Papanek,  assistant 
state's  attorney,  to  Wilbert  Crowley,  the  state's  attorney's  first 
assistant,  which  reads: 

"Re:  Virginia  Warren.  On  July  15,  194-1,  I  received  infor- 
mation that  Virginia  Warren  may  be  operating  as  an  abortionist.  I 
arranged  to  have  Policewoman  kary  Powers  and  Officers  Moran  and 
Suprenant  investigate  the  premises.  On  arrival  they  were  denied 
admission  by  Virginia  Warren.  Stated  they  should  wait.  One  of 
her  men  boarders  was  getting  dressed.  Officer  Suprenant  watched 
the  rear  exit  of  this  flat  and  saw  two  women  leaving  through  the 
back  door.  The  women's  names  are  Mrs.  Edna  Ray  Tenfelde,  25  years 
old,  of  3833  Lafce  Park  Avenue,  and  Mrs.  Helen  Warman,  of  3970 
South  Ellis  Avenue,  Virginia  Warren  and  these  women  were  taken 
by  the  police  to  Town  Hall  Station  and  were  questioned  by  Polices- 
woman  Mary  Powers.  Pursuant  to  a  telephone  call,  I  went  to  the 
station  the  same  day  to  interrogate  these  women.  After  becoming 
acquainted  with  the  facts  I  proceeded  to  verify  same  and  my  in- 
vestigation disclosed  that  Virginia  Warren  had  five  years  previously 
aborted  Mrs,  Helen  Warman  and  that  on  this  day  she,  Mrs.  Warman, 
accompanied  Mrs,  Tenfelde  to  Mrs,  Warren's  home  to  have  Mrs.  Warren 
perform  an  abortion  on  Mrs.  Tenfelde*  They  arrived  at  the  premises 
about  11  A.  M.  with  Mr.  Tenfelde,  Mr,  Tenfelde  left  them  and 
arranged  to  call  for  them  when  the  abortion  was  completed)  that 
Mrs,  Warman  and  Mrs,  Tenfelde  went  out  for  lunch  and  returned 
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to  the  Warren  apartment  about  1  P*  M. 

"That  Mrs.  Warren  took  Mrs.  Tenfelde  into  the  kitchen 
and  in  one  of  the  rear  rooms,  placed  her  on  a  table,  injected 
a  hypodermic  needle  into  her  hip  and  with  the  use  of  some  in- 
struments, which  were  not  seen  by  Mrs.  Tenfelde,  the  abortion 
was  performed.  Mrs.  Warman  remained  in  the  living  room  in  the 
same  apartment,  and  when  Mrs,  Warren  had  completed  the  abortion, 
Mrs.  Warren  took  Mrs.  Tenfelde  to  a  bed  in  the  rear  bedroom  where 
she  was  resting  at  the  time  of  the  arrival  of  the  police,  which 
was  about  4:15  ©?  4:30  P.  M.;  that  when  the  police  came  to  the 
front  door,  Mrs.  Warren  instructed  both  women  to  leave  by  the 
rear  door.  Mrs.  Tenfelde  paid  $35  to  Mrs.  Warren  for  the  abortion, 
The  amount  of  the  fee  was  arranged  by  phone  on  July  14,  1941,  when 
the  appointment  was  made  for  the  following  day*  This  information 
was  supplied  to  Policewoman  Kary  Powers  by  Mrs.  'Varman  and  Krs. 
Tenfelde,  and  also  to  me  in  the  Lieutenant* s  office  at  the  Town 
Hall  Police  Station. 

"I  interviewed  Mrs*  barren  in  the  Desk  Sergeant's  quarters, 
I  searched  and  found  a  billfold  containing  two  ten-dollar  bills  in 
her  pocketbook.  I  asked  Mrs.  Warren  where  the  $35  was  and  Mrs. 
Warren  after  some  hesitation  removed  some  bills  from  under  her 
corset.  This  amounted  to  $35.  The  money  was  turned  over  to  the 
Desk  Sergeant  to  be  held  for  evidence.  Mrs.  Warren  would  make  no 
satisfactory  explanation  of  the  presence  of  these  two  women  in  her 
home.  Mrs.  Powers  arranged  for  an  Asheim-Zondek  test  to  be  made 
on  Mrs.  Tenfelde  at  the  Mercy  Hospital.  Mr.  and  fcrs.  Tenfelde  and 
Mrs.  Warman  left  the  Police  Station  and  they  were  fearful  that 
newspaper  publicity  would  be  embarrassing  if  their  names  were 
mentioned.  They  were  repeatedly  assured  by  Mrs.  Powers  and  myself 
that  there  would  be  no  publicity.  Mrs.  Tenfelde  was  in  a  weak 
condition  at  the  time  I  confronted  Mrs.  Warren  with  Mrs.  Tenfelde, 
and  at  that  time  Mrs.  Tenfelde  related  the  occurrences  of  the 
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day  as  above  stated.  I  showed  her  the  $35  obtained  from  Mrs. 
Warren.  Mrs.  Tenfelde  said  she  could  not  identify  the  bills 
themselves  but  that  she  had  paid  $35  in  bills  of  the  same 
denomination. 

"Mrs.  .Varren  was  ordered  to  be  taken  to  the  Detective 
Bureau  lockup,  to  be  sent  to  the  state's  attorney's  office  for 
further  questioning  on  the  morning  of  July  16th,  at  which  time 
a  written  statement  was  taken  from  her,  a  copy  of  which  is 
attached.  A  complaint  was  signed  by  Officer  Foley,  Case  was 
booked  in  Felony  Court  on  July  17,  1941,  and  continued  to  July 
28,  194-1.  A  minute  sheet  was  prepared  and  o.k'd  and  Grand  Jury 
subpoenas  were  issued  for  Mr,  and  Mrs,  Tenfelde  and  Mrs*  Warman 
for  Monday  July  21,  1941,  Prior  to  presenting  the  testimony  I 
was  informed  by  Mrs.  Powers  that  something  was  wrong  with  the 
attitude  of  the  witnesses.  I  questioned  Mr,  and  Mrs,  Tenfelde 
and  was  informed  that  they  were  going  to  testify  that  no  abortion 
was  performed;  that  they  had  not  gone  to  the  Warren  home  for  an 
abortion  but  for  the  fitting  of  a  diaphram  for  Mrs,  Tenfelde. 
The  witnesses  were  called  before  the  Grand  Jury  and  their  testi- 
mony under  oath  was  in  effect  the  only  conversation  with  Mrs.  Warren 
was  with  reference  to  a  diaphram.  There  had  been  no  discussion  of 
an  abortion  and  that  no  abortion  had  been  performed.  Mr.  and  Mrs. 
Tenfelde  both  stated  that  Mrs.  Tenfelde  had  been  excited  and  nervous 
and  that  any  statements  that  were  made  with  reference  to  an  abortion 
were  made  because  of  the  strain  and  nervousness  at  that  time.  Mr. 
Tenfelde  stated  that  he  had  discussed  this  proceeding  with  the 
company  attorney,  one  Carl  Aplon,  attorney  for  Drexel  Wine  &  Liquor 
Company;  that  he  was  not  instructed,  nor  was  it  suggested  that  by 
the  testimony  given  before  the  Grand  Jury  it  would  be  unnecessary 
to  testify  in  any  further  proceedings  and  that  that  would  conclude 
the  matter.  All  parties  denied  having  been  told  by  anyone  to 
testify  as  they  had  and  insisted  the  truth  of  the  situation  was 
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that  they  were  there  for  the  purpose  of  having  a  diaphram  fitted 
for  Mrs.  Tenfelde,  Mrs*  Warman  further  denied  that  she  had  had  an 
abortion  performed  on  her  by  Virginia  Warren  at  any  time,  but  did 
state  that  about  five  years  ago  she  was  recommended  to  Dr.  Chaikan, 
who  was  then  living  at  4102  Kenmore,  in  the  same  flat  with  Virginia 
Warren,  and  that  Dr*.  Chaikan  performed  an  abortion  on  her.  The 
result  of  the  Asheim-Sondek  test  was  negative,  so  that  if  Virginia 
Warren  had  performed  any  work  on  Mrs,  Tenfelde;  it  was  done  fraudu- 
lently, as  Mrs.  Tenfelde  apparently  is  not  pregnant*.  Virginia 
Warren  was  tried  and  found  guilty  by  a  jury  before  Judge  Rush  of 
saving  performed  an  abortion  and  a  finding  of  guilty  was  entered  by 
Judge  Rush  on  March  11,  1941.  On  karch  24,  1941,  Judge  Rush  granted 
an  application  for  probation  on  behalf  of  Virginia  Warren  and  placed 
her  on  probation  for  a  period  of  one  year.  She  is  now  on  probation 
and  her  Probation  Officer  is  Miss  Fugate.  Interview  with  Miss  Fugate 
indicated  that  she  visited  the  Warren  home  at  2  P.  M,  on  July  15,  194] 
and  that  she  noticed  a  strong  odor  of  lysol;  that  she  told  Virginia 
Warren  that  her  apartment  smelled  like  a  hospital,  She  was  a  woman 
in  a  nightgown  walk  from  one  bedroom  into  another;  that  Hrsa  Warren 
said  to  this  woman,  'Is  your  husband  there?*  The  woman  was  very 
surprised  and  indicated  so  in  appearanee  and  in  speech,  Mrs.  Warren 
stated  that  this  woman  worked  nights  and  slept  days;  that  she  was  a 
regular  roomer  of  h&rs;  that  the  odor  of  lysol  was  due  to  the  use  of 
lysol  to  clean  her  house,  and  Mrs.  ?&rren  demonstrated  how  she 
cleaned  with  it  in  the  bathroom.  While  in  the  bathroom  Miss  Fugate 
saw  a  woman  lying  in  a  bed  just  off  the  bathroom  door.  On  my  visit 
to  the  Warren  home  I  found  several  kits  of  medical  instruments,  in- 
cluding speculums,  dilators  and  curets,  instruments  which  would 
ordinarily  be  used  in  the  process  of  curetting,  Mrs»  Warren  insists 
that  these  Instruments  had  been  left  there  after  Dr.  Chaikan1 s  death 
in  September,  1940,  and  denied  that  she  had  used  same  on  Mrs,  Ten- 
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felde.  I  believe  that  action  should  be  taken  in  vie?/  of  what 
our  investigation  has  disclosed;  that  a  hearing  should  be  had 
before  Judge  Rush  on  this  violation  of  Virginia  Warren's  pro* 
bation. » 

September  23  and  prior  to  the  hearing  probationer^  counsel 
tendered  to  the  court  for  filing  her  answer  to  the  petition  for  a 
rule  to  show  cause,  which  is  as  follows:  "Virginia  Warren,  being 
duly  sworn,  admits  that  she  was  convicted  of  abortion  on  Karch  11, 
1941,  and  released  on  probation  for  one  year,  to  be  extended  one 
year  upon  statutory  conditions,  and  that  she  was  arrested  and 
charged  with  the  crime  of  aborting  3dna  Ray  Tenfelde  on  July  1J, 
1941,  as  alleged  in  Paragraph  1  of  the  first  page  of  the  Petition 
signed  by  V«  D.  Meyering,  As  to  the  Second  Paragraph  in  said 
Petition  concerning  statements  made  by  certain  persons  that  she 
committed  a  criminal  offense,  she  knows  only  what  she  has  been 
informed  by  others  with  reference  to  the  making  of  said  statements 
and  denies  that  she  ever  violated  any  provision  of  the  laws  of 
the  State  of  Illinois  subsequent  to  being  placed  on  probation 
on  liarch  11,  1941}  that  there  is  attached  to  the  petition  signed 
by  the  Probation  Officer  a  memorandum  containing  the  typewritten 
signature  of  Assistant  State »s  Attorney  Samuel  Papanek,  which 
details  certain  matters  which  affiant  is  advised  by  her  attorney 
to  answer,  and  for  answer  thereto  states  under  oath  that  she  did 
not  commit  or  attempt  to  commit  any  abortion  upon  the  person  of 
Tdna  Ray  Tenfelde  on  July  15,  1941,  or  on  any  other  date; 

"That  Mrs,  Tenfelde,  accompanied  by  Mrs*  v.arinan,  came  to 
her  home  on  July  15,  1941,  and  inquired  for  Dr.  Ghaikan,  who  lived 
in  affiant1 s  home  until  his  death  on  September  11,  1940;  that  she 
had  no  conversation  regarding  an  abortion  with  either  of  these 
woman,  or  any  other  person  except  to  advise  them  of  Dr.  Chaikan's 
deathj  that  when  police  officers  came  to  the  door  of  affiant1 s 
home,  these  women  became  frightened  and  insisted  upon  going  out 
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the  back  way;  that  they  made  some  statements  in  the  presence  of 

this  affiant  which  affiant  denied  at  all  times;  that  money  found 

upon  affiant's  person  was  her  own  and  was  not  secured  from  either 

of  these  women;  that  Mrsc  Tenfelde  and  Mrs,  TVarmaa  testified  before 

the  Grand  Jury  under  oath  that  this  affiant  did  not  perform  any 

abortion  on  Mrs.  Tenfelde  and  stated  that  the  statements  previously 

made  by  them  were  made  under  duress  while  excited  and  nervous 

and  were  untrue;  that  on  July  15,  1941,  a  woman  and  two  men  roomed 

in  her  home;  that  the  woman  roomer  worked  as  a  cook  in  a  restaurant 

at  night  and  slept  during  the  day;  that  at  the  time  Hrs,  Fugate, 

the  Probation  Officer,  came  to  her  home  at  2  o'clock  on  July  15, 

affiant  was  in  the  process  of  cleaning  the  bathroom  with  a  Lysol 

solution  and  that  the  woman  roomer  aforesaid  was  asleep  in  her  room 

just  off  the  bathroom  door;  that  the  medical  instruments  in  her 

home  at  the  time  the  police  were  there  on  July  15,  were  the 

property  ©f  Dr.  Chaikan,  deceased,  and  were  kept  in  her  home  by 

his  brother,  Albert  Chaikan,  a  druggist,  who  resided  with  her  until 

August  30,  1941,  at  which  time  affiant  gave  up  the  apartment  occupied 

by  her  as  her  home;  that  the  matters  above  referred  to  were  submitted 

to  the  Grand  Jury  of  Cook  County  during  its  regular  session  and  that 

the  Grand  Jury  failed  to  return  an  indictment  charging  her  with  a 

violation  of  the  Criminal  Statutes  of  Illinois;  that  the  facts  and 

things  set  up  in  the  Probation  Officer's  Petition  did  not  make  a 

showing  that  this  affiant  violated  any  Criminal  Law  of  Illinois  or 

any  ordinance  of  any  municipality  of  said  State;  that  the  faets 

and  things  set  up  in  the  memorandum  not  und  r  oath  and  not  signed 

by  the  Assistant  State's  Attorney,  also  did  not  set  up  sufficient 

facts  to  constitute  a  crime  or  violation  of  the  laws  of  Illinois, 

Affiant  prays  that  the  petition  be  dismissed  for  insufficiency 

to  show  the  commission  of  a  crime  by  affiant  or  the  violation  of 

any  ordinance  and  that  she  be  dismissed  on  the  rule  to  show  cause 

affidavit 
on  this  sfififceote which  she  herewith  tenders  to  this  Court  as  her 
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answer  to  the  petition  hereinbefore  filed. " 

Section  787*  chap.  38,  111.  Rev.  Stats.  194-1,  imposes 
as  one  of  the  conditions  for  release  on  probation  "That  the 
probationer  shall  not,  during  the  term  of  his  probation,  violate 
any  criminal  law  of  the  State  of  Illinois,  or  any  ordinance  of 
any  municipality  ©f  said  state."  Section  7&9  of  the  same  statute 
provides  that  "At  any  time  during  the  period  of  probation,  the 
court  may,  upon  report  by  a  probation  officer  or  other  satisfactory 
•proof  of  the  violation  by  the  probationer  of  any  of  the  conditions 
of  his  probationf  revoke  and  terminate  the  same  #**,rt  (Italics 
ours.) 

No  evidence  was  adduced  upon  the  hearing.  Therefore,  the 
sole  question  presented  is  whether  the  report  of  the  probation 
officer,  when  taken  together  with  the  memorandum  of  the  state's 
attorney,  constitutes  satisfactory  proof  of  the  violation  of  the 
probation,  especially  in  view  of  the  denials  made  in  respondent's 
answer  and  her  challenge  to  the  sufficiency  of  the  report.  The 
statements  alleged  to  have  been  made  by  Mrs,  Tenfelde  and  lrs» 
barman  "concerning  the  commission  of  a  criminal  offense  by  her 
[probationer],"  as  alleged  in  the  petition,  were  subsequently 
denied  by  these  women,  and  the  grand  jury,  to  whom  the  matter 
was  presented  by  the  state's  attorney  during  its  regular  session, 
failed  to  return  an  indictment  against  respondent.  Moreover j 
the  state's  attorney's  memorandum  states  that  Policewoman  Mary 
Powers,  wh©  interrogated  Mrs.  tenfelde  and  Mrs,  Yvarman,  arranged 
for  an  Asheim-Zondek  test  at  Mercy  Hospital  to  determine  the  fact 
of  pregnancy,  and  further  states  that  the  test  showed  a  negative 
result.  The  inference  from  this  circumstance  is  that  Mrs.  Tonfelde 
was  not  pregnant  and  consequently  abortion  was  unnecessary. 

The  only  other  Information  presented  to  the  court  is  found 
in  the  state's  attorney's  memorandum.  The  statute  prescribes  that 
the  court  may  revoke  and  terminate  probation  "upon  report  by  a  prQ- 
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bation  officer  or  other  satisfactory  proof  of  the  violation  by 
the  probationer  of  any  of  the  conditions  of  his  probation,,"  To 
sustain  the  order  we  should  be  required  to  held  that  the  state's 
attorney's  memorandum  complied  with  the  requirement  of  the  statute 
in  furnishing  "other  satisfactory  proof"  of  the  violation  by  the 
probationer.  A  careful  examination  of  the  memorandum  clearly 
indicates  that  the  statements  made  by  Papanek  were  predicated 
almost  entirely  on  hearsay  and  information  which  had  been  given 
to  him  by  others,  Papanek  could  not  have  testified  to  the  state- 
ments made  by  him  because  they  were  not  within  his  own  knowledge, 
and  therefore  his  memorandum  cannot  be  considered  as  satisfactory 
proof  of  the  matters  contained  in  it.  It  was  within  the  power  of 
the  court  to  require  the  probation  officer  to  furnish  satisfactory 
proof  before  acting  upon  the  petition.  The  summary  revocation  of 
the  probation  upon  hearsay  statements,  without  a  hearing,  was  not 
a  sufficient  compliance  with  the  statute * 

We  hold  that  neither  the  report  nor  the  state's  attorney 
memorandum  contained  the  satisfactory  proof  required  by  the 
statute,  and  therefore  the  rule  on  respondent  to  show  cause, 
should  have  been  discharged.  Accordingly,  the  judgment  or  order 
of  the  Criminal  court  is  reversed. 

JUDGMENT  OR  ORDER  REVERSED. 

3canlan,  P.  J.,  and  Sullivan,  J,,  concur 8 
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Defendant  National  Brick  Company's  answer  ad- 
mitted the  ownership  of  the  automooile  in  question  but  denied  its 
operation  thereof  as  charged  in  the  complaint.   It  then  denied  all 
of  the  material  allegations  of  the  complaint;. 

Defendant  Traff's  answer  admitted  that  he  oper- 
ated the  automobile  as  charged  in  the  complaint  but  denied  hi  s 
ownership  thereof.  It  then  denied  all  of  the  material  allegations 
of  the  complaint. 

Plaintiff  was  a  few  months  less  than  three  years 
old  at  the  time  of  the  occurrence.   No  defense  of  contributory  neg- 
ligence on  the  part  of  his  parents  was  interposed. 

Traff  was  employed  by  the  National  Brick  Company 
and  it  is  undisputed  that  at  the  time  of  the  occurrence  he  was  oper- 
ating the  automobile  as  a  servant  of  said  compsjiy  and  within  the 
scope  of  his  employment. 

Plaintiff's  theory  of  fact  is  that  his  home  was 
on  the  northeast  corner  of  Sheraan  street  and  South  boulevard  in  the 
city  of  Svanston,  Illinois;  that  he  had  been  playing  on  the  park- 
way between  the  east  curb  of  Sherman  street  and  the  sidewalk  at  a 
point  about  opposite  the  rear  entrance  to  his  home,  which  was  about 
forty  feet  riorth  of  the  nortn  curb  of  South  boulevard;  that  he  had 
stepped  off  the  curb  a  few  feet  west  on  to  Sherman  street  when  he 
was  struck  by  defendants'  amtomoblle;  that  Sherman  street  is  a 
north  and  south  street;  that  defendants'  automobile  was  traveling 
south  on  Sherman  street  and  that  a  short  time  before  it  stfiuck 
him,  it  had  passed  two  other  automobiles  also  traveling  .  *outh  on 
Sherman  street;  that  when  it  passed  said  automobiles,  defendants' 
car  was  proceeding  south  on  the  east  side  of  the  street;  that  at 
the  time  of  the  impact  plaintiff  was  on  Sherman  street  about  four 
feet  west  of  the  east  curb  thereof  and  defendants'  car  was  travel- 
ing at  an  excessive  rate  of  speed;  and  that  it  was  a  clear  day,  the 
street  was  dry  and  the  defendant  Traff,  who  was  driving  the  automo- 
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bile,  had  an  unobstructed  view  to  the  south  on  Sherman  street. 

No  witness  testified  at  the  trial  to  having  seea  the 
actual  impt-ct  or  as  to  what  occurred  immediately  prior  thereto. 

Defendants'  theory  of  fact  is  that  Traff  was  driving  the 
automobile  south  on  Sherman  street  at  a  speed  of  from  ten  to  twenty 
miles  an  hour;  that  he  was  traveling  about  midway  between  the  center 
line  of  1BQS  said  street  and  the  west  curb  thereof;  that  he  passed 
no  automobiles  going  soutii  and  that  there  were  no  othe?  automobiles 
going  either  south  or  north  on  Sherman  street  in  that  vicinity  at 
the  time  of  the  occurrence;  that  he  did  not  at  or  prior  to  the  time 
of  the  impact  drive  the  automobile  east  of  the  center  line  of  Sher- 
man street,  which  is  thirty-four  feet  wide;  that  there  was  an  auto- 
mobile parked  at  the  east  curb  of  Sherman  street  facing  north  about 
ninety-two  feet  north  of  the  north  curb  of  South  boulevard;  that  as 
he  passed  this  parked  automobile  he  heard  a   "thud; ■  that  as  he  pro- 
ceeded south  he  looked  into  his  rear  view  mirror  and  saw  an  "object" 
on  the  street;  and  that  h»   stopped  his  car  Just  north  of  South 
boulevard  and  walked  back  to  where  plaintiff  was  lying,  west  of  the 
center  line  of  Sherman  street.   Traff  did  not  see  plaintiff  on  the 
east  sidewalk  or  on  the  parkway  between  the  sidewalk  and  the  east 
curb  or  on  the  street,  either  prior  to  or  at  the  time  of  the  Impact. 
Inasmuch  as  this  cause  must  be  reversed  because  of 
the  impropriety  of  certain  Instructions  given  to  the  jury,  we  re- 
frain from  discussing  the  evidence  in  detail  since  in  all  likelihood 
the  case  will  be  retried. 

Plaintiff  contends  that  the  trial  court  erred  in 
giving  the  following  instructions  to  the  jury: 

"10.  The  Jury  are  instructed  that  tnere  is  no  presump- 
tion of  negligence  on  the  part  of  the  defendants  from  the  fact  alone 
that  an  accident  hap  ened,  or  that  the  plaintiff  received  an  injury. 
Before  defendants  can  be  held  liable  in  this  case  you  must  believe 
fro$  the  evidence  that  the  defendants  were  guilty  of  the  omis  ion  of 
some  duty  or  the  commission  of  some  negligent  act  that  occasioned  the 
injury  to  the  plaintiff. 

"11.  The  court  instructs  the  Jury  that  if  they  believe 
from  the  evidence  in  this  case  that  the  defendants'  driver  was  driv- 
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ing  the  automobile  of  the  defendants  and  was  exercising  ordinary 
care  in  the  management  and  operation  of  the  same,  and  that  the 
plaintiff  at  the  time  and  place  of  the  injury  suddenly  and  un- 
expectedly and  without  the  knowledge  of  the  defendant  ran  into 
the  automobile  of  the  defendants  and  wan  thereby  injured,  then 
in  order  to  charge  the  defendants  with  a  duty  to  avoid  injuring 
the  plaintiff  the  plaintiff  must  show  by  a  preponderance  of  the 
evidence  in  the  case  that  the  circumstances  were  of  such  char- 
acter that  the  defendant  driver  had  an  opportunity  to  become 
conscious  of  tiie  facts  giving  rise  to  such  duty  and  a  reasonable 
opportunity  in  the  exercise  of  care  and  caution  to  perform  such 
duty. 

"12.  The  court  instructs  the  Jury  that  if  they  be- 
lieve from  the  evidence  under  the  instructions  of  the  court  that 
the  plaintiff  was  suddenly  and  without  any  negligence  or  fault  on 
the  part  of  the  defendants  placed  in  a  position  of  danger,  then 
in  order  to  charge  the  defendants  with  the  duty  to  avoid  Injuring 
the  plaintiff,  the  plaintiff  muat  prove  by  a  preponderance  of  the 
evidence  th,  t  the  circumstances  were  such  that  the  driver  of  the 
defendants'  car  had  time  and  opportunity  to  become  conscious  by 
the  exercise  of  ordinary  care  of  the  facts  giving  rise  to  such 
dxity,  and  a  reasonable  opportunity  to  perform  it^ 

"And  If  the  Jury  further  believe  from  the  evidence 
under  the  Instructions  of  the  court  that  the  circumstances  as 
shown  by  the  evidence  did  not  charge  the  said  defendants  with  a 
duty  thus  defined,  or  if  the  Jury  believe  from  the  evidence  under 
the  Instructions  of  the  court  that  the  driver  of  defendants' 
automobile  did  not  have  a  reasonable  opportunity  to  perform  bb 
the  exercise  of  that  degree  of  care  elsewhere  required  In  these 
instructions  such  duty  as  thus  defined,  then  they  should  find  the 
defendants  not  guilty. 

"14.  You  are  Instructed  that  if  you  find  from  the 
evidence  and  under  the  instructions  of  the  court  th  t  the  injury 
to  the  plaintiff  was  caused  by  an  accident  and  without  negligence 
of  the  defendants,  then  you  are  instructed  that  the  plaintiff 
cannot  recover. 

As  to  Instruction  No.  10,  it  is  suf cicient  to 
state  that  an  almost  identical  instruction  was  condemned  in  Smith 
v.  Illinois  Power  Company,  ETfl  111.  App.  509,   In  that  case  at  de- 
fendant's request  the  trial  court  gave  the  following  instruction: 
"The  court  instructs  the  Jury  that  there  is  no  presumption  of 
negligence  arising  against  the  defendant  from  the  simple  fact  of 
itself  that  the  plaintiff  was  injured  as  a  result  of  the  occur- 
rences in  question. M  There  the  court  said  at  p.  520:   "This  in- 
struction is  an  abstract  statement  of  a  proposition  of  law  and  it 
was  not  applicable  to  the  facts  in  the  case*   It  was  irrelevant  add 
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misleading*"  Instruction  No.  10  le  not  applicable  to  the  facts 
in  this  case  and  should  not  have  been  given. 

The  giving  of  Instruction  lo,  11  at  defendants* 
request  constituted  reve— r-lble  error.   It  suggested  to  the  jury- 
that  plaintiff  " suddenly  and  unexpectedly  •  •  *  ran  into  the 
automobile"  when  there  was  not  a  particle  of  evidence  in  the 
record  to  that  effect.  Even  the  defendant  Traff,  who  drove  the 
automobile,  did  not  testify  to  any  fact  or  circumstance  from  which 
it  could  be  fairly  Inferred  that  plaintiff  "suddenly  and  unexpect- 
edly *  *  *  ran  into  the  automobile."  Traff  stated  definitely  that 
he  did  not  see  plaintiff  at  all,  either  prior  to  or  at  the  time  of 
the  impact.  According  to  Traff,  although  he  had  a  cler  and  un- 
obstructed view  to  the  south  as  he  approached  the  point  of  the  oc- 
currence from  the  north,  he  did  not  know  where  plaintiff  came  from 
or  how  he  came  into  contact  with  the  automobile.   There  was  no  evi- 
dence which  tended,  even  slightly,  to  show  that  plaintiff  ran  into 
the  automobile  and  it  was  highly  improper  to  instruct  the  Jury  con- 
cerning a  fact  not  in  evidence.   That  plaintiff  ran  into  the  auto- 
mobile was  first  suggested  by  this  instruction  and  not  from  any 
faot  or  circumstance  in  evidence  in  this  case.  In  Mississippi  Lime 
&  Material  Go.  v.  Smith.  £82  111.  App.  361,  the  court  said  at  p. 
369:   "Instructions  which  suggest  matters  not  suggested  by  the  evi- 
dence have  been  universally  condemned  by  our  Supreme  Court. ■  In 
Meyer  v.  Springer.  192  111.  2?0,  the  court  stated  at  p.  2?5:   "It 
Is  the  duty  of  the  court  to  give  to  the  Jury,  in  its  instructions, 
rules  of  law  which  are  applicable  to  the  evidence  in  the  case,  and 
to  make  the  application  so  that  the  Jury  may  understand  the  rela- 
tion of  the  rules  to  the  evidence."  Instruction  Mo.  11  is  erroneous 
for  the  further  reason  that  it  states  the  rule  or  law  applicable  to 
a  situation  where  the  driver  of  an  automobile  is  confronted  with  a 
sudden  and  unexpected  emergency  and  where,  after  discovering  the 
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danger,  he  has  neither  the  time  nor  the  opportunity  to  avoid  the  in- 
jury. Here  there  are  no  facts  or  circumstances  in  evidence  to  which 
said  rule  may  be  ap  lied.  Trait   certainly  could  not  have  been  con- 
fronted with  any  emergency  as  to  plaintiff,  as  according  to  his  own 
evidence,  he  did  hot  see  the  boy  until  after  the  Impact. 

Instruction  No.  12  likewise  had  to  do  with  the 
existence  of  a  sudden  emergency  and  this  instruction  also  constitut- 
ed reversible  error  for  the  reasons  stated  in  our  discussion  of  In- 
struction No.  11. 

Instruction  No.  14  should  not  have  been  given  to 
the  jury.   There  is  no  fact  or  circumstance  in  evidence  in  this 
case  that  would  warrant  the  Jury  in  findin  that  "the  injury  to 
plaintiff  was  caused  by  an  accident."  Under  plaintiff's  theory  of 
fact,  his  injury  could  not  have  been  caused  by  an  accident  and 
neither  could  it  have  been  so  caused  under  defendants'  theory  of 
fact,   It  is  stated  ir  defendant's  -^rief  that  "so  far  as  the  evi- 
dence shows  the  plaintiff  suddenly  and  unexpectedly  ran  from  be- 
hind a  standing  automobile  and  into  the  rear  of  defendants'  car" 
and  that  "he  was  not  seen  by  the  defendant  in  the  street  though  he 
was  looking. ■  This  theory  must  have  been  evolved  from  the  imagin- 
ation of  defendants'  counsel  since  there  is  no  evidence  in  the 
record  to  support  it.   If  defendants'  car  came  into  contact  with 
the  boy  about  four  feet  west  of  the  center  line  of  Sherman  street, 
where  Traff  stated  the  impact  took  place,  to  reach  that  point 
plaintiff  would  have  had  to  travel  a  distance  of  more  than  twenty- 
one  feet  from  the  east  curb  of  Sherman  street  or  fifteen  or  six- 
teen feet  from  the  west  side  of  the  parked  automobile  if  the  boy 
emerged  from  behind  said  parked  car.   In  either  event  he  would 
have  been  in  pluin  view  of  the  driver  of  the  automobile  as  the 
latter  approached  from  the  nortjp,  while  the  boy  traveled  either 
of  the  distances  indicated.   In  passing  upon  a  similar  instruction 
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In  Mississippi  Lime  &  Material  Co.  v.  Smith, supra,  the  court  said 

at  pp.  368,  369: 

"No  negligence  is  shown  in  the  conduct  of  the  appellant. 
Negligence  is  shown  in  the  conduct  of  appellees.   The  result  which 
followed  was  the  proximate  result  of  appellee's  negligence.   How  may 
we  then  account  for  this  verdict?  In  such  cases  it  is  particularly 
essential  that  a  Jury  be  properly  and  carefully  instructed.   There 
is  a  theory  upon  which  this  Jury  micht  nave  acted,  and  that  theory 
evolves  from  the  charge  of  the  court.   There  is  a  suggestion  that 
an  accident  brought  about  Douglas'  death.   That  suggestion  does  not 
come  from  any  evidence  or  circumstance  in  this  case.   It  comes  for 
the  first  time  when  the  court  by  its  charge  injected  into  the  case 
the  theory  that  the  death  of  Douglas  might  have  come  about  through 
an  accident,  and  if  it  did,  there  could  be  no  recovery.   It  is  true 
that  this  part  of  the  charge  is  given  in  most  personal  injury  cases, 
and  in  most  injury  cases  the  charge  is  proper,  but  in  this  case  we 
can  see  nothing  in  this  record,  -  certainly  not  of  fact,  and  not  of 
circumstances,  -  which  could  have  suggested  to  the  Jury  that  the 
death  of  Douglas  might  have  come  about  through  an  acci'  ent.   It 
was  wrong  in  our  Juugment  for  the  court  to  make  that  suggestion 
for  the  first  time.   Instructions  which  suggest  matter  not  suggest- 
ed by  the  evidence  have  been  universally  condemned  by  our  .3uprerae 
Court.  Chicago  &  A.  Ry.  Co.  v.  Adler,  l£9  111.  335;  Indianapolis  & 
St.  L.  Ry.  Co.  v.  filler.  71  111.  463;  Stree ler  v.  Humrl chouse.  357 
111.  234." 

It  is  the  well  settled  rule  that  where,  as  here, 
there  is  a  sharp  conflict  in  the  evidence  it  is  particularly  es- 
sential that  the  Jury  be  carefully  and  properly  instructed. 

For  the  reasons  stated  herein  the  Judgment  of 
the  buperlor  court  is  reversed  and  the  cause  is  remanded  for  a  new 
trial 

REVERSED  A_\rD  REMANDED. 


Scanlan,  P.  J.,  and  Friend,  J.,  coneur. 
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ALVIN  P.  EITELGEORGE,  for  use 
Of  JAMES  Wa  JULIAN, 

Appellee, 


GENERAL  FINANCE  CORPORATION, 
a  corporation, 


APPEAL  FROM  SUPERIOR 
COURT,  COOK  COUNTY, 


Appellant.   $  J-  ^  -*-#*f#  X 


MR.  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  lCOURT„ 

This  is  an  appeal  by  the  garnishee  defendant.  General 

Finance  Corporation,  from  a  Judgment  for  $743«84  entered 

against  it  in  favor  of  the  beneficial  plaintiff,  James  W* 

Julian.  Originally  there  were  two  garnishee  defendants 

but  the  Motor  Car  Loan  Company  of  Illinois  was  discharged, 

A  series  of  eighteen  demands  in  garnishment  were  filed  April 

19,  1940,  and  an  affidavit  for  garnishment  was  filed  at  the 

same  time,  pursuant  to  which  summons  in  garnishment  was  issued 

against  and  served  upon  General  Finance  Corporation  on  said 

date.  On  April  22,  1940,  an  answer  of  "No  Funds"  was  filed 

by  the  garnishee  and  a  replication  to  said  answer  was  filed 

by  plaintiff  April  23,  1940.  The  cause  was  tried  on  the 

following  stipulation  of  facts: 

"1.  That  on  the  19th  day  of  pril,  1940.  a  garnishment 
suit  was  filed  by  the  plaintiff,  James  W«  Julian,  against 
General  Finance  Corporation  and  Motor  Car  Loan  Company  of 
Illinois,  a  corporation,  and  on  the  19th  day  of  April,  A,  D, 
1940,  service  ©f  said  garnishees  was  had  by  summons.  Answer 
of  garnishee  was  filed  on  the  22nd  day  of  April,  1940 # 

"2#  That  the  following  demand  in  garnishment  was  served 
upon  General  Finance  Corporation  and  Motor  Car  Loan  Company 
of  Illinois,  a  corporation, 

"Demand  in  garnishment  dated  1/26/40  served  at  1:10  P,M, 
upon  Maurice  Daniels, 

"Demand  in  garnishment  dated  1/31/40  served  at  12:50  P.M* 
upon  Maurice  Daniels, 

"Demand  in  garnishment  dated  2/5/40  served  at  11:22  P.M# 
upon  William  V.  Brooks, 
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"Demand  in  garnishment  dated  2/10/40  served  at  10:40  P.M. 
upon  Maurice  Daniels. 

"Demand  in  garnishment  dated  2/14/40  served  at  4:40  P.M. 
upon  William  V.  Brooks. 

"Demand  in  garnishment  dated  2/19/40  served  at  2:50  P.M. 
upon  Maurice  Daniels, 

"Demand  in  garnishment  dated  2/24/40  served  at  11:25  A.M. 
upon  Violet  Barton, 

"Demand  in  garnishment  dated  2/29/40  served  at  10:50  A,  M, 
upon  Violet  Barton. 

"Demand  in  garnishment  dated  3/5/40  served  at  10:20  A.M. 
upon  Violet  Barton. 

"Demand  in  garnishment  dated  3/9/40  served  at  11:23  A.M. 
upon  Dorothy  Eldine, 

"Demand  in  garnishment  dated  3/14/40  served  at  10:19  A.M. 
upon  Violet  Barton. 

"Demand  in  garnishment  dated  3/18/40  served  at  1:00  P.M. 
upon  Violet  Barton. 

"Demand  in  garnishment  dated  3/23/40  served  at  12:40  P.M. 
upon  Violet  Barton. 

"Demand  in  garnishment  dated  3/28/40  served  at  12:15  P.M. 
upon  Sharon  Kraumhauer. 

"Demand  in  garnishment  dated  4/2/40  served  at  11:20  A.M. 
upon  Violet  Barton. 

"Demand  in  garnishment  dated  4/6/40  served  at  12:35  P.M. 
upon  Violet  Barton. 

"Demand  in  garnishment  dated  4/11/40  served  at  11:55  A.M. 
upon  William  V,  Brooks, 

"Demand  in  garnishment  dated  4/16/40  served  at  11:10  A.M. 
upon  Violet  Barton. 

"That  the  said  defendant,  Alvin  P.  Eitelgeorge.  was  employed 
on  January  1,  1940,  and  is  and  was  employed  at  the  time  of  answer 
by  Garnishee  by  the  General  Finance  Corporation  and  resides  in 
the  State  of  Ohio. 

"3«  That  no  service  of  demand  in  garnishment  was  made  upon 
the  defendant,  Alvin  F.  Hitelgeorge,  employee  of  the  General 
Finance  Corporation. 

4.  That  on  the  1st  day  of  February,  A.  D.  1940,  the 
General  Finance  Corporation  as  employer  of  said  Alvin  F. 
i-itelgeorge,  paid  him  the  sum  of  #177. 45  in  advance  for 
February  salary;  that  on  the  1st  day  of  February,  A.  D.  1940, 

a  check  in  the  sum  of  $49.50  was  issued  to  said  Alvin  F. 
Eitelgeorge  in  advance  for  February  salary;  that  on  the  17th 
day  of  February,  1940,  the  sum  of  $11.63  was  paid  by  the 
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General  Finance  Corporation  to  Alvin  F.  itelgeorge  for  January- 
bonus;  that  on  the  13th  day  of  March,  A.  :.  1940,  the  sum  of 
$22.96  was  paid  by  the  General  Finance  Corporation  to  Alvin  F. 
Bitelgeorge,  as  February  bonus j  that  on  the  23rd  day  of 
February,  1§40,  the  sum  of  $22$. 55  was  paid  by  the  General 
Finance  Corporation  to  Alvin  F.  Sitelgeorge  in  advance  for 
March  salary;  that  on  the  1st  day  of  pril,  1940,  the  sum  of 
$252.75  was  paid  by  the  General  Finance  Corporation  to  Alvin  F, 
Eitelgeorge  in  advance  for  April  salary. 

"5.  That  the  defendant,  Alvin  F.  "itelgeorge,  has  not 
filed  with  the  garnishees,  or  either  of  them,  an  affidavit 
claiming  statutory  exemptions,  nor  has  either  of  the  garnishees. 
General  Finance  Corporation  or  Motor  Car  Loan  Company  of  Illinois, 
a  corporation,  claimed  statutory  exemptions  for  Alvin  F. 
F itelgeorge." 

After  a  hearing  on  the  stipulated  facts  judgment  for  $743.84 
was  entered  against  the  garnishee  defendant,  General  Finance  Cor- 
poration, as  heretofore  shown. 

This  action  was  brought  under  section  14  of  the  Garnishment 

Act  (ch.  62,  111.  Rev.  Stat.  1939),  "the  pertinent  portions  of 

which  are  as  follows: 

"##♦  Before  bringing  suit  a  demand  in  v/riting  shall  be 
served  upon  the  employer  and  upon  the  employee  for  the  excess 
above  the  amount  herein  exempted.  Such  service  shall  be  had 
upon  the  employer,  either  by  delivering  a  copy  of  such  demand 
to  the  employer,  or  by  leaving  a  copy  thereof  at  the  usual 
place  of  business  of  such  employer  with  his  or  its  superintendent, 
manager,  cashier,  general  agent  or  clerk.  And  such  service  shall 
be  had  upon  the  employee  either  by  delivering  a  copy  of  such 
demand  to  such  employee,  or  by  leaving  a  copy  thereof  at  his 
usual  place  of  abode  with  some  person  of  his  family  of  the  age 
of  ten  years  or  upwards,  and  informing  such  persons  of  the  con- 
tents thereof „  Such  copies  for  the  employer  and  employee  shall 
have  endorsed  thereon  the  time  of  service  upon  them,  which  shall 
be  at  least  twenty-four  hours  previous  to  bringing  suit.  Such 
notice  shall  be  filed  with  the  Justice  or  clerk  of  the  coart, 
with  the  manner  and  time  of  the  service  of  the  same  endorsed 
thereon,  and  the  return  duly  sworn  to  before  some  officer  author- 
ized to  administer  oaths,  before  it  shall  be  lawful  to  issue  a 
summons  in  such  case^  or  to  require  an  employer  to  answer  in 
any  garnishee  proceedings.  Any  Judgment  rendered  without  said 
demand  being  served  upon  the  employee,  and  so  proven  and  filed 
as  aforesaid,  shall  be  void.  The  excess  of  wages  or  salary  or 
commission  or  profit  allowances  shall  be  held  by  the  employer, 
subject  to  garnishment  by  the  creditor  serving  demand,  for 
five  (5)  days  after  such  service  of  demand." 

Hjfhile  many  grounds  are  urged  for  the  reversal  ©f  the  judgment 
it  is  necessary  to  determine  only  whether  plaintiff^  method  of 
serving  the  wage  demands  upon  the  employer  was  in  conformity  with 
the  provisions  of  the  foregoing  statute. 

It  will  be  noted  that  the  statute  provides  that  "the  excess 
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of  wages  or  salary  or  commission  or  profit  allowances  shall  be 
held  by  the  employer,  subject  to  garnishment  by  the  creditor 
serving  demand"  only  "for  five  (5)  days  after  such  service  of 
demand,"  It  will  be  further  noted  that  what  plaintiff  sought 
to  do  herein  was  to  circumvent  this  provision  of  the  statute 
by  serving  a  new  wage  demand  upon  the  employer  on  or  before 
the  fifth  day  after  the  previous  wage  demand  had  been  served 
upon  it  and  thus  prevent  such  employer  from  paying  to  the  employee 
any  money  which  might  have  accrued  to  the  latter  fs  benefit  from  the 
date  of  the  original  wage  demand  until  five  days  after  the  date  of 
the  final  wage  demand.  In  other  words  plaintiff  sought  to  compel 
the  employer  to  hold  sub J act  to  garnishment  any  money  that  might 
accrue  to  the  employee  from  January  26,  194-0,  when  the  first  wage 
demand  was  served  on  the  employer,  until  April  21,  194-0,  which 
was  five  days  after  the  final  wage  demand  of  Apr II  16,  1940.  If 
plaintiff's  method  of  serving  wage  demands  were  permissible  the 
employee's  salary  or  other  money  accruals  dus  him  as  specified 
in  the  statute  might  be  tied  up  indefinitely  by  superimposing 
wage  demand  upon  wage  demand  until  plaintiff  made  up  his  mind  to 
procure  his  garnishment  writ.  No  such  procedure  was  contemplated 
by  the  legislature  when  it  enacted  section  14  of  the  Garnishment 
Act.  The  language  in  that  section  that  "the  excess  of  wages  or 
salary  or  commission  or  profit  allowances  shall  be  held  by  the 
employer,  sub;)  ct  to  garnishment  by  the  creditor  serving  demand, 
for  five  ***  days  after  such  service  of  demand"  is  plain  and 
unambiguous  and  therefore  not  open  to  construction.  It  expressly 
states  that  an  employer  properly  served  with  a.  demand  in  garnish- 
ment shall  only  be  bound  to  hold  subject  to  garnishment  funds  in 
his  hands  due  and  owing  to  his  employee  for  five  days  after  the 
service  of  such  demand.  Thus  the  creditor  is  precluded  under 
the  statute  from  superimposing  successive  wage  demands,  one  upon 
the  other,  as  a  basis  for  the  issuance  of  a  garnishment  writ. 
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such  as  were  made  here 
The  statute  makes  no  provision  for  a  succession  of  wage  demands/ 

as  the  basis  for  the  issuance  of  a  summons  in  garnishment  but 

does  provide  merely  for  a  single  wage  demand  as  one  of  the 

prerequisites  for  the  institution  of  a  garnishment  proceeding. 

The  wage  demand  specified  in  the  statute  is  without  force  and 

absolutely  ineffective  for  any  purpose  after  the  expiration  ©f 

five  days  from  the  date  of  its  service  and  plaintiff *s  chain 

system  of  serving  wage  demands  could  not  avail  him  to  keep  any 

single  demand  alive  for  more  than  five  days  because  the  statute 

authorized  no  such  procedure.  It  is  not  surprising  that  plaintiff 

was  unable  to  find  any  authority  which  construed  the  provision 

of  section  14  under  consideration.  The  reason  for  his  inability 

in  this  regard  is  undoubtedly  due  to  the  fact  that  said  provision 

of  the  statute  is  so  clear  that  it  never  before  occurred  to  anyone 

to  question  it  or  to  evolve  any  such  unique  method  of  service  of 

wage  demands  as  plaintiff  resorted  to  in  this  case.  Therefore 

if  plaintiff  was  otherwise  entitled  to  a  garnishment  writ  against 

defendant  garnishee,  its  issuance  could  have  been  based  only  upon 

the  last  wage  demand  made  upon  it  on  April  16,  194-0,  and  it  clearly 

appears  from  the  stipulated  facts  that  defendant  garnishee  was  not 

indebted  to  its  employee  Alvin  F.  Sitelgeorge  for  salary,  wages, 

commission  or  profit  allowances  April  16,  1940,  when  the  last 

demand  was  made,  April  19,  1940,  when  the  garnishment  writ  issued, 

or  on  April  22,  1940,  when  the  garnishee  filed  its  answer» 

For  the  reasons  stated  herein  the  Judgment  of  the  Superior 

court  is  reversed  and  Judgment  is  entered  here  in  favor  of  the 

garnishee  defendant  and  against  plaintiff. 

JUDGMENT  Rf-TERSED  AND  JUDGMENT 
HERE  IN  FAVOR  OF  GARNISHEE 
DEFENDANT  AND  AGAINST  PLAINTIFF, 

Scanlan,  P.  J.,  and  Friend,  J.,  concur* 
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HELEN  S«  ASHER, 

Appellant, 


LUCIUS  TSm,   JOHN  ft,  FUGARD 
and  EDWARD  L,  VOLLERS,  indi- 
vidually and  as  trustees  under 
Stock  Trust  Agreement,  dated 
as  of  October  15,  193&,  with 
5332  BLACKSTONE,  Inc.,  an 
Illinois  corporation,  and 
LAKE  SHORE  TRUST  &  SAVINGS 
BANK,  a  corporation, 

Appellees. 


APPEAL  FROM  CIRCUIT-1S0URT, 

COOK  coo^ei* 
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MR,  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff,  Helen  S.  Asher,  the  owner  of  stock  trust 
certificates  for  10  shares  out  of  1,087  shares  «f  the  capital 
stock  ©f  5332  Blacks tone,  Inc.,  filed  her  complaint  on  May  12, 
1941  for  an  injunction  to  restrain  the  defendants,  Lucius  Teter, 
John  R.  Fugard  and  Edward  L.  Vollers,  individually  and  as 
trustees  under  a  certain  stock  trust  agreement,  5332  slacks tone, 
Inc.,  and  the  Lake  Shore  Trust  &  Savings  Bank,  the  depositary 
and  agent  of  said  stock  trustees,  from  selling  the  apartment 
building  owned  by  the  defendant  corporation.  The  complaint 
also  prayed  for  other  relief  as  will  hereinafter  appear.  Plain- 
tiff's motion  for  a  temporary  injunction  to  restrain  the  con- 
summation of  the  sale  was  denied  May  13,  194-1,  On  defendants' 
motion  an  order  was  entered  June  13,  1941,  dismissing  plain-* 
tiff's  complaint  for  want  of  equity.  Immediately  thereafter, 
on  the  same  day,  plaintiff's  motion  for  leave  to  file  an  amended 
complaint  was  denied.  Plaintiff  appeals  from  the  orders  dis- 
missing her  complaint  and  denying  her  leave  to  file  an  amended 
complaint. 

Plaintiff's  complaint  is  as  follows: 

"1,  That  she  is  the  holder  and  owner  of  stock  trust 
certificates  for  ten  shares  of  capital  stock  of  5332  Blackstone, 
Inc.,  an  Illinois  corporation,  which  certificates  have  been  duly 
issued  by  Lake  Shore  Trust  &  Savings  Bank,  a  corporation  of 
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Chicago,  as  depositary  and  agent  of  the  stock  trustees  under 

and 
;on  Keithj 
Arthur  P.  Mohl,  C,  S,  Tuttle,"and  their  successors  and  sub- 
stitutes as  stock  trustees  and  the  holders  of  stock  trust 
certificates. 
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Stock  Trust  Agreement  dated  as  ©f  October  15.  1936,  by 
between  5332  Blackstone,  Inc.,  a  corporation,  and  Daytc 


H2.  Plaintiff  files  this  complaint  on  her  own  behalf 
and  on  behalf  of  all  other  holders  of  trust  certificates  for 
capital  shares  ©f  5332  Blackstone,  Inc.,  a  corporation,  for 
the  purpose  of  enjoining  and  restraining  the  sale  of  the 
property  and  assets  of  ?332  Blackstone,  Inc.,  a  corporation, 
under  notice  issued  by  the  defendants  stock  trustees  under 
date  of  April  21,  1941,  and  for  the  further  purpose  of  seeking 
an  accounting  from  the  defendants  and  among  other  things  that 
if  the  property  should  be  sold,  it  may  be  sold  to  the  highest 
and  best  bidder  available  without  limitation,  restriction  or 
stifling  of  competition  in  order  that  the  best  possible  price 
may  be  obtained  for  the  benefit  of  plaintiff  and  of  all  other 
trust  certificate  holders. 

"3»  That  Lucius  Teter,  John  R,  Fugard  and  Edward  L» 
Vollers,  claiming  to  act  as  successor  trustees  under  said  trust 
agreement,  are  in  control  of  all  of  the  shares  of  the  capital 
stock  of  5332  Blackstone,  Inc.,  a  corporation,  and  of  the  election 
and  appointment  of  the  directors  and  officers  thereof* 

"4.  That  the  said  stock  trustees  are  in  a  fiduciary 
capacity  for  and  on  behalf  of  plaintiff  and  of  all  other  holders 
of  stock  trust  certificates  issued  pursuant  to  said  stock 
trust  agreement* 

"5,  That  under  date  ©f  April  21,  1941,  the  said  Lucius 
Teter,  John  R.  Fugard  and  Edward  L»  Vollers,  stock  trustees, 
issued  a  notice  of  offer  to  purchase  property,  wherein  they 
advised  plaintiff  and  the  holders  of  trust  certificates  of 
capital  stock  of  5332  Blackstone,  Inc.,  a  corporation,  that  the 
corporation  had  received  an  offer  to  buy  the  land,  building  and 
personal  property  owned  by  it  and  located  at  5332  Black3tone 
Avenue,  consisting  of  land  frontage  of  fifty  feet  on  Blackstone 
Avenue  with  a  depth  of  one  hundred  fifty  feet  and  improved  with  a 
three-story  basement  brick  and  stone  building  of  the  corridor  type 
containing  nine  three-room  apartments,  three  two  and  one-half -room 
apartments,  sixteen  two-room  apartments  and  fifteen  one  and  one- 
half  -room  apartments;  and  that  the  building  is  approximately 
fifteen  years  old  and  is  furnished  with  average  furnishings.  They 
stated  further  that  a  contract  had  been  entered  into  between  the 
proposed  purchaser,  Benjamin  Helmed,  one  of  the  present  lessees 
of  the  property,  and  that  said  contract  had  been  entered  into 
between  the  said  purchaser  and  the  trustees  of  5332  Blackstone, 
Inc.,  a  corporation, 

"6.  Said  notice  stated  that  the  contract  provides  for  the 
payment  in  cash  of  the  sum  of  Fifty— seven  Thousand  Dollars 
($57*000)  as  the  full  purchase  price,  but  that  the  company  is  to 
pay  brokerage  commission  of  Twenty-seven  Hundred  Ten  Dollars 
C$2710)  if  the  sale  is  completed, 

"7»  Said  notice  stated  further: 

"•As  your  trustees  we  have  given  careful  thought  to  the 
question  of  the  advisability  of  selling  the  property.  We  hare 
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determined  t©  recommend  the  proposal  to  you  for  acceptance  be- 
cause it  is  our  belief  that  this  offer  is  a  fair  and  reasonable 
offer  at  the  present  time.  Naturally,  we  are  in  no  position  to 
foretell  whether  or  not  a  higher  price  could  be  obtained  in 
future  years. 

M,The  Stock  Trust  Agreement  under  which  your  3hares  are 
held  provides  that  the  trustees  may  not  cause  the  sale  of  the 
property  if  certificate  holders  owning  33-1/3%  of  the  shares  of 
the  corporation  object  in  writing.  Accordingly,  this  is  to 
notify  you  that  if  less  than  33-1/3%  of  the  shares  object  to 
the  proposed  sale  in  writing  prior  to  May  12,  1941,  the  sale 
will  be  approved  and  we  will  authorize  it  to  be  consummated  in 
your  behalf.  If  33-1/3%  or   more  of  the  shares  object  to  the 
proposed  sale  in  writing  prior  to  May  12,  1941,  we  will  not  cause 
the  3ale  to  be  competed.  If  an  offer  of  more  than  $57,000   is 
received  from  another  prospective  purchaser  prior  t©  May  12,  1941, 
your  company  has  the  right  to  accept  the  highest  offer  unless  the 
original  offeror  agrees  to  meet  the  higher  proposal.  Therefore, 
approval  of  the  terms  of  the  proposed  sale  shall  be  considered 
approval  of  offers  at  a  higher  figure, * 

"That  said  notice  further  states  that  the  corporation  ob- 
tained an  appraisal  by  William  A,  Li^ghly,  a  professional 
appraiser,  and  that  his  report  states  that  in  his  opinion  the 
fair  market  value  of  the  property  (land,  building  and  equipment) 
as  of  March  6.  1941.  is  Sixty  Thousand  Dollars  ($60,000);  that 
in  said  appraisal  the  furnishings  in  the  building  as  depreciated 
are  valued  at  approximately  Eight  Thousand  Dollars  ($8,000) ;  that 
said  notice  further  states  that  the  County  Assessor  ha?  determined 
in  connection  with  the  1939  real  estate  taxes  that  the  full  value 
of  the  land  and  building  is  Fifty-nine  Thousand  Seven  Hundred 
Dollars  ($59,700);  that,  of  course,  this  valuation  is  exclusive 
of  the  value  of  the  furnishings  ana  personal  property  in  the 
building  which  belong  to  the  corporation  and  which  were  valued 
by  Mr.  Leighly  at  about  i  ight  Thousand  Dollars  ($8,000), 

"5*  That  the  proposed  purchaser  is  one  of  the  lessees 
of  the  property  who  had  been  leasing  the  premises  including  the 
furnishings  at  a  monthly  rental  of  Six  Hundred  Dollars  ($600) 
under  lease  which  expired  on  April  30,  1940j  that  prior  thereto, 
the  stock  trustees  negotiated  a  three-year  extentibn  of  the  term 
with  &n  increase  in  rental  to  Six  Hundred  Seventy-five  Dollars  ($6?5) 
per  month;  that  said  lease  further  provides  that  the  lessee  shall  pay 
thirty-three  and  one-third  per  cent  (33-1/3%)  of  the  gross  income  per 
month  over  Nineteen  Hundred  Dollars  ($1900);  that  the  said  lessee 
has  been  reporting  a  gross  income  of  approximately  $1750  per  month; 
that  the  said  lease  is  cancellable  in  the  event  of  sale  of  the  prop- 
erty by  the  corporation. 

"6,  That  the  stock  trustees  did  not  notify  the  shareholders 
that  the  said  lease  was  thus  cancellable  in  the  event  of  sale;  that 
in  the  annual  report  of  the  5332  Blackstone,  Inc..  a  corporation, 
for  the  year  ending  September  30,  1940,  issued  under  date  of 
December  18,  1940,  by  the  stock  trustees,  it  appears  that  the  first 
mortgage  reorganization  loan  at  interest  of  five  per  cent  (5%)  per 
annum  required  semi-annual  payments  of  $625  on  May  1st  and  November 
1st  of  each  year,  and  a  final  payment  of  $19,375  on  November  1, 
1941,  that  in  said  annual  report  the  stock  trustees  further  noti- 
fied the  holders  of  trust  certificates  that  the  1939  real  estate 
tax  bill  amounted  to  $2,862*28  or  an  increase  of  $829,52  over  the 
1938  bill;  that  the  stock  trustees  caused  proper  objections  to  be 
filed,  and  as  a  result  obtained  a  reduction  of  $848,96;  that  the 
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1939  assessed  valuation  of  $59, 7°©  is  the  figure  obtained  after 
securing  said  deduction  from  the  original  as&essed  valuation  ©f 
approximately  $84,000  as  originally  determined  by  the  County 
Assessor* 

"7»  That  in  the  notice  of  offer  to  purchase  the  property 
dated  April  21,  1941,  the  stock  trustees  estimated  the  payments 
to  be  made  ©ut  of  the  proceeds  of  sale  and  include  therein,  among 
others,  the  following  items: 

First  Mortgage  Loan $20, 000,  00 

Cost  of  retiring  first  mortgage  loan*,,,    750,00 
Brokerage  commission  to  Morris  B« 

DeWoskin  &  Co,,, .„,  2,710,00 

Fees  of  stock  trustees  for  services  in 

connection  with  the  sale  and 

dissolution ,    525»  00 

Fees  of  attorneys  in  connection  with 

the  sale  and  dissolution,,,,,,,,  ,.»•.,*    600,00 
Sundry  expenses. ,,    200,00 

"8,  That  said  notice  of  April  21,  1941,  further  contained 
the  statement  by  the  stock  trustees  that  the  net  earnings  of  the 
property  before  charging  depreciation  or  financing  and  adminis- 
trative expenses  amount  at  present  to  approximately  $5,650  Per 
year  on  the  basis  of  the  present  net  lease  whereunder  only  the 
minimum  rental  has  been  paid  by  the  lessee,  che  proposed  pur- 
chaser} that  under  said  net  lease  the  lessee  is  required  to 
maintain  the  furnishings  and  equipment  in  the  building  in  good 
condition, 

"9,  That  the  said  5332  Blackstone,  Inc.,  a  corporation, 
has  paid  liquidating  dividends  of  One  Dollar  per  share  per  year 
for  the  years  of  1937,  1938  and  1939,  and  in  1940  paid  a  liqui- 
dating dividend  of  One  Dollar  and  Twenty-five  Cents  per  share; 
that  ©n  September  3°»  1940,  the  annual  report  showed  cash  on 
hand  of  $4867,33,  and  that  as  ©f  April  1,  1941,  cash  on  hand  was 
$5*237.99.  There  are  Ten  Hundred  Eighty-seven  (1087)  shares 
issued  and  outstanding, 

"10,  Plaintiff  represents  that  neither  the  s  took  trustees 
nor  the  corporation  solicited  or  secured  any  other  offers  for  the 
purchase  of  the  building  and  the  furnishings  involved;  that  the 
granting  of  the  contract  Co  the  present  lessee  with  a  condition 
that  said  lessee  should  have  the  right  to  meet  any  higher  proposal, 
definitely  stifles  competition  and  prevents  any  interested  prospec- 
tive purchaser  from  bidding  or  attempting  to  purchase  the  property 
involved;  that  in  considering  the  valuation  of  the  property  and 
of  the  furnishings  and  of  its  earnings,  and  further  considering 
the  improving  renting  conditions  in  the  City  of  Chicago  and  in 
the  neighborhood  of  the  building  in  particular,  and  further  consid- 
ering the  general  improved  market  in  regard  to  real  estate  in  the 
City  of  Chicago,  the  price  offer  of  $57,000  is  insufficient  and 
inadequate, 

"11,  That  it  was  the  duty  of  the  stock  trustees  t©  solicit 
offers  for  the  purchase  of  this  property  publicly  and  to  canvass 
the  many  operators  of  hotels  and  apartment  buildings  in  order  to 
attempt  t©  secure  the  highest  and  best  possible  of'^er  for  the 

purchase  of  the  property, 

"12,  That  the  stock  trustees  were  derelict  in  their 
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granting  a  contract  to  the  present  lessee  with  a  stipulation 
that  he  would  have  the  privilege  and  option  to  meet  any  higher 
proposal  and  thus  t©  limit  bidding}  that  it  was  the  duty  of  the 
stock  trustees  to  encourage  bidding  and  to  stimulate  competitive 
offersj  that  in  the  annual  report  issued  December  18,  1940*  the 
stock  trustees  requested  the  certificate  holders  to  vote  in 
favor  of  the  continuance  of  the  stock  trust,  and  stated  that 
many  of  the  certificate  holders  live  away  from  Chicago^  and, 
therefore,  the  stock  trustees  could  best  serve  their  interest 
in  the  handling  of  the  property  and  in  the  continuous  functioning 
of  the  corporation}  that  the  list  of  holders  of  trust  certificates 
is  not  known  or  available  to  any  individual  trust  certificate 
holder,  and  that,  therefore,  concerted  or  united  action  by  said 
trust  certificate  holders  is  prevented, 

"13«  That  under  the  circumstances  plaintiff  brings  this 
suit  for  and  on  behalf  of  herself  and  of  all  other  holders  of 
stock  certificates  for  capital  stock  of  533'-  Blackstone,  Inc., 
a  corporation,  under  the  said  stock  Trust  Agreement  dated  as  of 
October  15,   1936, 

"14,  That  among  other  things  plaintiff  represents  that 
even  if  the  present  proposed  purchase  and  sale  should  be  con- 
summated, the  stock  trustees  are  not  properly  authorized  or 
empowered  to  permit  a  reduction  from  the  proceeds  of  sale  of  the 
alleged  brokerage  commission  or  of  the  cost  of  retiring  the  first 
mortgage  loan  or  arbitrarily  to  set  the  fees  as  estimated  by 
them;  that  the  relationship  between  the  stock  trustees  of  the 
corporation  and  the  lessee  was  sufficiently  close  at  all  times 
so  that  no  broker  was  necessary  or  required  and  that  no  brokerage 
commission  is  properly  payable;  that  the  original  first  mortgage 
loan  would  not  have  matured  until  Kovember  1,  194-1,  and  that  the 
certificate  holders  should  not  be  penalized  in  an  amount  of 
Seven  Hundred  Fifty  Dollars  ($75®)   or  in  any  substantial  amount 
for  the  cost  of  retiring  said  loan  or  any  refinancing  thereof; 
that  under  the  circumstances,  the  failure  of  the  stock  trustees 
to  solicit  the  best  possible  price  for  the  ssle  of  the  premises 
and  for  the  best  interests  of  the  certificate  holders  should 
prevent  them  from  receiving  any  fees  for  their  services  in 
connection  with  the  sale  and  dissolution, 

"15*  The  plaintiff  is  convinced  that  if  the  property 
wervs  offered  for  sale  to  the  highest  and  best  bidder  without  any 
restrictions  as  attached  in  the  notice  of  sale  dated  April  21, 
1941,  that  a  much  higher  price  could  be  realized  for  the  certifi- 
cate holders  than  the  claimed  not  price  (after  the  deduction 
of  the  alleged  brokerage  commission), 

"16.  Because  the  certificate  holders  are  widely  scattered 
and  many  of  them  reside  outside  the  City  of  Chicago  and  are  un- 
familiar with  conditions  in  the  City,  and  because  of  the  Inability 
of  said  c  rtificate  holders  to  act  as  a  unit  and  to  communicate 
with  each  other,  and  because  of  the  onesided  nature  of  the  con- 
tract entered  into  between  the  stock  trustees,  the  corporation 
and  the  proposed  purchaser,  and  because  of  the  failure  of  the 
stock  trustees  to  disclose  all  of  the  available  information  to 
the  trust  certificate  holders,  and  becaus  of  the  stock  trustees' 
failure  to  directly  inform  the  certificate  holders  that  they  had 
failed  to  publicly  advertise  or  solicit  bids  and  offers  for  the 
purchase  of  the  property,  it  is  impossible  to  obtain  objections 
from  thirty-three  and  one-third  per  cent  (33-1/3%)  of  the  trust 
certificate  holders  and  to  prevent  the  consummation  of  the  said 
sale  except  by  the  filing  of  this  complaint  and  by  the  inter- 
vention of  a  court  of  equity  under  the  circumstances. 
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"17.  That  plaintiff  and  the  other  widely  scattered  trust 
certificate  holders,  who  do  not  know  each  other  and  cannot 
communicate  with  each  other,  have  no  adequate  remedy  at  law* 

"Wherefore,  plaintiff  prays  as  follows s 

"(1)  That  the  defendants  and  each  of  them  be  restrained 
and  enjoined  from  proceeding  with  the  sale  of  the  property,  land, 
building  and  personal  property  owned  by  the  5332  Blacks tone  Inc., 
a  corporation,  and  from  accepting  the  alleged  contract  with 
Benjamin  Melmed  for  the  purchase  of  the  property  in  the  sum  of 
Fifty-seven  Thousand  Dollars  ($57*000)  less  brokerage  commission; 

"(2)  That  the  defendants  account  for  all  their  acts  and 
doings  in  the  circumstances  and  for  any  disbursements  made  or  to 
be  made  in  connection  with  said  offer  of  purchase, 

"(3)  That  the  said  defendants,  stock  trustees,  be  removed 
as  stock  trustees  and  officers  and  directors  of  the  said  5332 
Blackstone,  Inc.,  a  corporation,  and  that  th<  court  appoint  new 
stock  trustees  to  act  under  said  Stock  Trust  Agreement  dated  as 
of  October  15»  193&>  and  appoint  any  new  officers  and  directors 
of  said  5332  Blackstone,  Inc.,  a  corporation,  or,  in  the  alternative, 
that  the  court  ord^r  an  election  by  the  holders  of  trust  certifi- 
cates to  select  new  stock  trustees  and  officers  and  directors, 

"(4)  That  the  eourt  assume  jurisdiction  and  direct  the 
public  solicitation  of  offers  to  purchase  the  property  of  5332 
Blackstone,  Inc.,  a  corporation,  and  that  the  highest  and  best 
bidder  may  aequire  the  property  and  that  competition  be  encouraged 
instead  of  being  stifled  and  limited, 

"(5)  That  the  defendant  Lake  Shore  Trust  and  Savings  Bankj 
a  corporation,  say  be  restrained  and  enjoined  from  notifying  the 
proposed  purchaser  of  the  result  of  the  voting  of  the  trust  certifi- 
cate holders  or  from  in  any  manner  assisting  in  the  consummation  of 
the  alleged  contract  with  said  proposed  purchaser, 

"(6)  That  the  court  investigate  the  acts  and  doings  of  the 
stock  trustees  and  the  other  defendants,  and  compel  them  to  bring 
into  court  for  audit,  examination  and  investigation  all  of  their 
booksj  documents  and  records  of  every  kind,  nature  and  description 
in  any  way  bearing  upon  or  relating  to  the  situation  described  In 
the  complaint  as  well  as  for  any  other  purposes  pertinent  to  the 
present  proceeding,  and  including  among  the  documents*  the  stock 
trust  agreement,  the  alleged  contract  of  purchase,  notices  sent 
to  the  trust  certificate  holders,  audits  and  statements  of  th© 
lessees,  the  net  lease  of  the  promises,  and  the  audits  and  state- 
ments of  the  corporation* 

"(7)  That  the  court  may  restrain  and  enjoin  the  defendants 
and  their  agents,  employees  and  attorneys  from  proceeding  with  or 
from  consummating  the  offer  of  purchase  mentioned  in  the  notice 
dated  April  21,  1941,  and  from  taking  any  other  action  in  connec- 
tion with  the  property  of  5332  Blackstone,  Inc.,  a  corporation, 
until  the  further  order  of  court, 

"(8)  And  that  the  court  may  grant  such  other  and  further 
relief  in  the  premises  as  the  court  may  deem  proper  and  as  equity 
may  require  for  the  aid  and  assistance  of  the  plaintiff,  and  of 
all  other  holders  of  trust  certificates  of  capital  shares  of  stock 
of  5332  Blackstone,  Inc.,  a  corporation," 
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The  principal  grounds  urged  in  support  of  defendants' 
motion  to  dismiss  the  complaint  were  as  follows: 

"1,  The  primary  relief  prayed  for  in  the  complaint  is 
that  the  court  enjoin  the  defendants  from  consummating  the  proposed 
sale  of  the  property  of  5332  Blackstone,  Inc.,  a  corporation. 
All  other  relief  prayed  for  in  the  complaint  is  premised  upon  the 
issuance  of  such  injunction. 

"2.  The  plaintiff  heretofore  presented  to  the  court  a 
motion  for  interlocutory  injunction,  based  on  her  complaint,  and 
upon  hearing  of  said  motion  the  court  denied  the  motion. 

M3«  To  permit  the  pendency  of  plaintiff's  complaint  debars 
consummation  of  the  proposed  sale  of  the  property  of  5332  Black- 
stone,  Inc.,  and  in  practical  effect  operates  as  an  injunction 
against  consummation  of  sale,  to  the  great  injury  of  the  certifi- 
cate holders  of  the  corporation," 

Plaintiff's  theory,  as  stated  in  her  brief,  is  that  "the 
complaint  stated  a  good  cause  of  action  and  that  the  Court  should 
have  granted  the  motion  for  an  interlocutory  injunction.  Never- 
theless, the  denial  of  said  motion  did  not  affect  the  merits  of 
plaintiff's  complaint  and  was  in  effect  only  a  statement  by  the 
Court  that  the  injunction  was  not  necessary  to  preserve  the  status 
quo.  Furthermore,  the  complaint  set  forth  a  good  cause  of  action 
for  an  accounting  by  the  defendants  of  all  of  their  acts  and 
doings,  and  in  particular  of  any  disbursements  made  by  them  or  to 
be  made  by  them  in  connection  with  the  proposed  sale  and  in 
refinancing  of  the  property.  The  Trustees  are  not  entitled  to 
pay  any  commission  to  any  alleged  brokers  for  a  proposed  sale  to 
their  tenant.  The  complaint  stated  a  good  cause  of  action  for  the 
reason  that  the  Trustees  were  attempting  to  sell  the  property 
without  soliciting  any  other  offers  and  without  advertising  and 
were  attempting  to  stifle  competition  instead  of  fulfilling  their 
duties  as  fiduciaries  to  obtain  the  best  price  possible  for  the 
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trust  property a 

"It  is  the  plaintiff's  theory  that  the  defendant's  motion 
to  dismiss  was  not  well  founded  in  point  of  law.  However,  even 
if  it  should  have  been,  the  Court  was  in  duty  bound  to  grant  plain- 
tiff leave  to  amend  the  complaint,  and  the  action  of  the  Court  in 
denying  leave  to  amend  was  arbitrary  and  capricious." 

Defendants  state  their  position  as  follows:  "Upon  denial 
of  an  injunction  restraining  the  sale,  there  remained  nothing  of 
plaintiff's  complaint  except  the  allegations  of  paragraph  14,  viz,: 
that  the  stock  trustees  had  no  authority  to  pay  out  of  the  proceeds 
of  the  sale  (a)  brokerage  commission,  (b)  cost  of  retiring  first 
mortgage  loan,  (c)  trustees'  fees,  (d)  attorney's  fees.  No  facts 
are  alleged  in  plaintiff's  complaint  tending  to  show  that  said 
contemplated  expenditures  were  unauthorized  or  improper}  either 
that  the  Melmed  offer  was  not  actually  procured  by  a  broker, 
entitled  to  commission;  or  that  under  the  terms  of  the  loan  agree- 
ment the  first  mortgage  loan  could  have  been  retired  without  charge; 
or  that  the  trustees'  fees  and  attorneys'  fees  were  net  authorized 
by  the  stock  trust  agreement,  or  that  said  fees  were  unreasonable 
in  amount. M 

It  will  be  noted  that  except  for  the  allegations  contained 
in  par.  14  of  plaintiff's  complaint  the  purpose  of  such  complaint 
is  to  secure  injunctive  relief  against  the  sale  of  the  corporate 
property  and  other  relief  incidental  thereto.  Paragraph  14  assumes 
to  state  equitable  grounds  for  an  accounting,  but  it  is  readily 
apparent  that  the  allegations  contained  therein  are  insufficient 
and  furnish  no  proper  basis  for  an  accounting.  As  to  the  brokerage 
commission  of  $2,710  payable  to  Morris  B,  DeWoskin  &  Co,,  referred 
to  therein,  the  eomplaint  states  no  facts  showing  that  such 
commission  was  not  actually  earned  by  the  broker,  that  the  sale 
could  be  consummated  without  legal  liability  on  the  part  of  the 
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defendant  5532  Blacks tone,  Inc.,  to  pay  the  broker's  commission 
or  that  the  defendant  trustees  had  dishonestly  and  fraudulently 
subjected  said  corporation  to  such  legal  liability.  Neither  are 
there  any  facts  alleged  in  the  complaint  tending  to  show  that 
the  stock  trustees  needlessly  or  improperly  foisted  upon  the 
corporation  the  payment  of  a  real  estate  brokerage  commission; 
©r  that  the  stock  trustees  obtained  or  could  have  obtained  an 
offer  ©f  $57>000  f°r  the  property  from  Helmed  or  from  anyone 
else  without  the  intervention  of  the  real  estate  broker.  In 
the  period  from  ^pril  21,  1941,  when  the  conditional  contract 
between  the  stock  trustees  and  helmed  was  announced,  until  June 
13»  19*1*  when  plaintiff's  complaint  was  dismissed,  she  brought 
forth  no  offer  of  any  kind,  with  ©r  without  commission,  to  compare 
with  the  Helmed  offer.  As  to  the  item  ©f  $750  for  "cost  of  re- 
tiring first  mortgage  loan,"  no  facts  are  alleged  to  show  that 
the  s*ale  could  be  consummated  without  incurring  such  cost  or  that 
the  defendant  trustees  proposed  and  intended  to  improperly  or 
fraudulently  impose  such  costs  upon  the  defendant  corporation. 
As  to  the  fees  of  the  trustees  and  their  attorneys  in  the  amounts, 
respectively,  of  $525  and  $600  for  their  services  in  connection 
with  the  sale  of  the  property  and  the  dissolution  of  the  corpor- 
ation, also  referred  to  in  par.  14,  it  does  not  appear  from  the 
complaint  that  upon  the  consummation  of  the  sale  such  fees  would 
constitute  an  improper  charge  or  that  they  were  unreasonable  in 
amount. 

The  balance  of  the  complaint,  as  already  stated,  is  con- 
cerned with  the  restraint  of  the  sale  of  the  property  by  the 
trustees  in  accordance  with  the  terms  of  the  contract  of  sale 
entered  into  between  them  and  Maimed,  which  contract,  from  aught 
that  appears  in  the  record,  was  approved  by  all  of  the  certifi- 
cate holders  except  plaintiff.  The  only  other  relief  sought  was 
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incidental  to  the  granting  of  an  injunction  to  restrain  the 

sale. 

Since,  as  we  have  heretofore  pointed  out,  the  allegations 
of  the  complaint  failed  to  support  plaintiff's  prayer  for  an 
accounting,  such  complaint  must  be  considered  as  seeking  an  in- 
junction only,  and  since  her  motion  for  an  injunction  and  the 
proceedings  on  said  motion  are  not  shown  by  the  record  before  us 
on  this  appeal,  it  must  be  assumed  that  the  order  denying  the 
temporary  injunction  was  required  by  the  case  presented  on  the 
motion.  In  Leonard  v.  Gar  land  t   157  Hl»  App,  355*  the  court  said 
at  p.  357: 

"This  bill  is  an  appeal  by  complainants  below  from  the 
decree  dismissing  the  bill.  This  appeal  docs  not  bring  up  for 
review  the  order  denying  the  motion  for  an  injunction,  and, 
if  it  did,  the  proofs  upon  which  that  motion  was  heard  and  decided 
are  not  preserved  in  the  record.  We  must  therefore  assume  that  the 
order  denying  the  injunction  was  required  by  the  case  presented 
upon  the  hearing  of  that  motion.  The  bill  was  for  an  injunction 
only,  and  the  court  might  properly  have  then  dismissed  the  bill. 
Titus  y.  Mabee.  25  111.  232j  Qoddard  v.  C.  &  N.  W,  Ry.  Co.f  202 
111*  3&2. That  which  the  court  could  properly  have  done  on 
November  14,  1908  [when  the  motion  for  injunction  was  heard  and 
denied],  it  did  not  lose  the  power  to  do  by  its  delay  in  entering 
the  dismissal  [on  July  7,  1929].  As  the  bill  was  for  an  injunction 
only  and  the  court  properly  denied  the  motion  for  an  injunction, 
the  decree  dismissing  the  bill  must  be  sustained." 

while  the  Supreme  court  reversed  that  case  on  other  grounds 

in  Leonard  v.  Garland f  252  111*  300,  it  sustained  the  propositions 

that  the  appeal  from  the  order  of  dismissal  did  not  carry  with  it 

an  appeal  from  the  order  denying  a  temporary  injunction;  and  that 

If  it  was  apparent  on  the  face  of  the  complaint  that  it  was  without 

equity  and  could  not  be  made  good  by  amendment,  it  was  proper  to 

follow  the  order  denying  the  preliminary  Injunction  with  an  order 

dismissing  the  bill  for  want  of  equity.  There  the  court  said  at 

p«  382t 

"The  bill  was  for  injunction,  only.  Plaintiffs  in  error 
contend  the  motion  to  dismiss  should  be  treated  as  a  general 
demurrer  to  the  bill  and  be  denied  unless  the  bill  shows  a  want 
of  equity  upon  its  face,  vlhether  the  court  erred  in  refusing  the 
preliminary  injunction  is  not  involved  at  this  time.  There  is 
no  certificate  of  evidence  in  the  record  showing  what  facts  were 
before  the  court  on  the  hearing  of  the  preliminary  motion.  Reasons 
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may  have  existed  which  would  justify  the  court  in  refusing  the 
temporary  injunction  other  than  a  failure  of  the  bill  to  show 
a  case  for  equitable  relief.  A  motion  to  dissolve  a  temporary 
injunction  for  want  of  equity  in  the  bill,  under  the  rule 
established  in  this  state,  operates  as  a  demurrer  to  the  bill 
and  is  considered  as  an  admission  of  the  material  allegations 
thereof.  The  decree  dissolving  such  injunction  is,  in  effect, 
a  denial  of  the  relief  sought,  and  the  bill  may  be  at  cnce  dis- 
missed and  the  action  ©f  the  court  reviewed  on  error  or  appeal, 
(Titus  v.  Mabeef  25  111.  232;  Shaw  Y.  ffiJJU  67  id.  455$  Sfflito 
v.  Kockerspergerf  173  id  «  201;  Weaver  v.  Pover^  70  id«  5©7 '» 
Heinroth  v„  Kocherst>ergerf  173  id.  205).  The  same  rule  applies 
when  the  injunction  is  the  only  relief  sought  and  the  motion  to 
dissolve  is  heard  upon  bill,  answer  and  affidavits.  In  such  case 
the  dissolution  of  the  injunction  may  be  treated  as  a  final  dis- 
position of  the  cause,  from  which  an  appeal  will  lie.  (High  on 
Injunction,  sec.  1706 j  Prout  v.  Leaner,  79  111.  331  j  foneriaan 
Live  Stock  Commission  Go.  v.  Chicago  Live  Stock  exchange f   143  id, 
210.)  The  practice  i3  similar  and  is  followed  with  like  results 
where  a  court  denies  a  motion  for  a  preliminary  injunction  on  a 
bill  filed  only  for  injunctional  relief,  where  there  is  no  equity 
in  the  bill  and  it  is  apparent  that  it  cannot  be  made  good  by 
amendments.  (Thomas  v.  Adams,  V)  111.  37j  Vie ley  v.  Thompson, 
44  id.  9}  Hummert  v.  3chwabf  54  id.  142;  Brockwav  v.  Rowley. 
66  id,  99 i   Grimes  v.  Grimes,  143  id.  550 j  Canal  Comrs,  v»  Vl 
of  East  Peoriaf  179  id.  214 j  Leonard  v.  Arnold f  244  id.  429, 

It  has  been  repeatedly  held  that  when  a  complaint  is  filed 
in  equity  for  injunctive  relief  only  and  plaintiff's  motion  for 
injunction  is  denied  or  if  a  preliminary  injunction  is  granted  and 
dissolved,  dismissal  of  the  complaint  follows  as  a  matter  of 
course,  either  on  the  court's  own  motion  or  on  the  defendant's 
motion  or  on  plaintiff's  own  motion,  so  that  the  plaintiff  may 
proceed  at  once  with  an  appeal.  (Field  v.  Village  of  Western 
Springs ,  181  111.  186 j  Goddard  v.  C.  &  N.  g,  Rv.  Co.r  202  111.  362; 
Spies  v.  Byersf  287  111.  627j  and  Wendt  v.  Citv  of  •■lginf  264  111. 
App.  433.) 

In  Field  v.  Village  of  Western  Springs t   su^a,,,  the  court 

said  at  pp.  190,  191j 

"It  has  been  held  by  this  court  that  where  a  bill  for 
injunction,  only,  is  before  the  courts  and  a  temporary  injunction 
has  been  granted,  a  motion  to  dissolve  the  injunction  for  want  of 
equity  has  the  same  effect  as  a  demurrer  to  the  bill,  and  the  court, 
on  sustaining  the  motion  to  dissolve  the  injunction,  may  properly 
dismiss  the  bill,  and  is  not  required  to  retain  the  same  for  hear- 
ing on  pleadings  and  proofs,  (Titus  v.  Mabeef  25  111.  257}  Weaver 
v.  Poyer,  70  id.  56?  j  Prout  v.  Lomerf  79  id.  331 J  Live  Stock, 
Commission  Co.  v.  Live  Stock  Exchange,  143  id,  210.)  On  principle, 
the  same  rule  would  prevail  where  a  bill  is  filed  for  injunction 
only,  which,  on  hearing,  is  refused.  The  bill  may,  in  such  case, 
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be  dismissed  fop  want  of  equity  for  the  same  reason  as  in  a 
case  where  a  preliminary  injunction  has  been  granted  and  a 
motion  has  been  entered  to  dissolve  the  same.  In  this  case 
the  bill  is  for  injunction  only,  and  on  motion  for  an  injunc- 
tion, which  is  refused  by  the  chancellor  because  of  the  want 
of  equity  in  the  bill,  it  was  not  error  to  refuse  to  allow 
the  defendant  to  answer}  nor  was  it  error,  if  the  bill  was 
without  equity,  to  dismiss  the  same  on  the  refusal  of  the 
injunction." 

In  our  opinion  plaintiff's  complaint  did  not  state  a  good 
cause  of  action  for  injunctive  relief.  Since  it  does  not  appear 
from  the  complaint  that  either  the  trust  agreement  or  the  bylaws 
of  the  corporation  provided  for  a  sale  at  public  auction  as 
demanded  by  plaintiff  rather  than  a  sale  by  private  negotiation, 
it  was  within  the  discretion  of  the  stock  trustees  to  choose  the 
method  of  sale  which  in  their  judgment  was  preferable.  It  is  not 
the  function  or  policy  of  a  court  of  equity  to  interfere  with  the 
exercise  by  trustees  of  discretionary  powers  conferred  on  them  by 
a  trust  agreement  so  long  as  such  powers  are  exercised  honestly 
and  reasonably.  In  the  exercise  of  their  discretion  the  defend- 
ant trustees  entered  into  the  contract  for  the  sale  of  the  corpor- 
ate property  to  the  purchaser  helmed  for  $57>000>  which  contract 
contained  the  condition  that  it  would  not  be  consummated  if  it 
was  objected  to  in  writing  by  the  holders  of  trust  certificates 
for  33-1/3$  or  more  of  the  shares  of  stock  of  the  corporation 
and  which  also  contained  the  further  condition  that  the  purchaser 
had  the  option  to  match  any  better  offer  that  might  be  made  for 
the  property.  Defendant  stock  trustees  sent  a  notice  to  all  of 
the  certificate  holders  advising  them  fully  as  to  the  terms  of 
the  contract  of  sale  and  informing  them  of  their  right  to  dissent 
in  writing  within  twenty  days  if  they  did  not  approve  of  the  terms 
of  the  sale.  The  notice  was  sent  to  the  certificate  holders 
on  April  21,  1941  and  in  so  far  as  the  record  discloses  none  ©f 
said  certificate  holders  dissented  from  the  terms  of  the  sals 
with  the  possible  exception  of  plaintiff.  Immediately  upon  the 
expiration  of  the  twenty  day  period  for  dissents,  plaintiff  filed 


.... 
r 

'   lot   8  »■   I " 

I  -     •  • 

'      lo 

1  . 

********* 

•  ■  •     ■ 

n  t*d*  mi 

fee*.  10  ■•?*•  srtt  lo  mob  10 

^esiioixrq  M*"****  noWibfloo  ^Ivl  ■*!  '»»  oeX*  ****  fccs 

^  •  ,  „#*•<  t*J  rfoi-B  o:>  noWco  »rf*  few! 

to  lis  od   wWon  s  d-nsa  •»•**«*  ioodc  HI     .T*»t* 

:    tit*  o*  •*  %iirt  aftftt  Sflieivba  M»al«d  tf»»li**KW 

Ntt  od  **M  c*.. 

bam  IW   ,1 

ftlBS 


her  complaint  on  May  12,  1941  and  notice  of  her  motion  for  a 
temporary  injunction  to  restrain  the  consummation  of  the  sale. 

Plaintiff  does  allege  in  her  complaint,  by  way  of  conclusion, 
that  the  price  offered  by  Melmed  for  the  property  was  insufficient 
and  inadequate,  but  from  the  facts  alleged  therein  the  $57,000  sale 
price  for  the  property  specified  in  the  contract  seems  to  be  fairly 
adequate.  The  primary  purpose  of  the  complaint  was  to  restrain  the 
sale  negotiated  by  the  stock  trustees  so  that  the  property  might 
be  sold  at  publie  auction,  whereby,  it  was  alleged  a  better  price 
could  or  might  be  obtained  as  a  result  of  competitive  bids.  The 
difficulty  with  plaintiff's  position  in  this  regard  is  that  under 
the  stock  trust  agreement  the  trustees  were  permitted  in  the 
exercise  of  their  discretion  to  dispose  of  the  property  at  private 
sale  and  there  is  no  showing  made  that  the  trustees  abused  their 
discretion  or  that  the  contract  of  sale  was  tainted  with  fraud  ©r 
dishonesty.  Plaintiff  intimation  that  a  higher  price  might  be 
procured  if  the  property  were  sold  at  puollc  auction  is  mere 
speculation. 

Plaintiff  criticizes  the  sale  recommended  to  the  certificate 
holders  by  the  stock  trustees  but  offers  no  assurance  that  if  this 
sale  were  abandoned,  a  resale  would  produce  a  better  price.  In  the 
case  of  judicial  sales,  it  has  been  repeatedly  held  that  one  who 
attacks  such  a  sale  on  the  ground  of  inadequacy  of  price  and  demands 
a  resale  should  furnish  a  guaranty  that  the  resale  will  produce  a 
higher  price,  such  guaranty  to  be  secured  by  bond  or  an  adequate 
cash  deposit.  (Barnes  v.  Hensh»Wj  226  111.  605.)  There  is  no 
reason  in  principle  why  this  rule  should  not  apply  to  the  situation 
presented  here  where  the  holder  of  only  ten  shares  of  stock  desires 
to  upset  a  private  sale  of  the  corporate  property,  which  is  apparent- 
ly satisfactory  to  the  holders  of  the  remaining  1077  shares.  Plain- 
tiff's complaint  contains  no  allegation  that  is  not  entirely  con- 
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sistent  with  the  fact  that  the  sale  of  the  property  t©  Melmed  at 
$57,000  with  brokerage  commission  ©f  $2,710  payable  t©  Morris  B* 
DeWoskin  &  Co.,  was  satisfactory  to  all  the  certificate  holders 
except  her.  There  can  be  no  question  but  that  the  stock  trustees 
and  the  assenting  certificate  holders,  so  long  as  they  acted  honestly 
and  in  good  faith,  and  there  was  nothing  in  the  complaint  to  shew 
that  they  did  not  so  act,  were  at  liberty  to  choose  the  method  of 
sale  which  in  their  judgment  would  produce  the  best  result,  "So 
long  as  the  trustee  is  exercising  the  discretionary  powers  comferred 
upon  him  honestly  and  reasonably,  a  court  ©f  equity  has  no  right  to 
interfere,"  Martin  v.  McCune.  318  111,  585.  In  view  of  the  fact 
that  plaintiff  offered  no  assurance  that,  if  the  sale  to  Melmed 
were  not  consummated  the  property  could  be  sold  at  a  better  price, 
a  court  of  equity  would  not  be  justified  in  subjecting  the  holders 
of  certificates  for  1077  shares  of  the  corporate  stock  to  the 
speculative  risk  of  a  resale  of  the  property  at  public  auction  at 
the  demand,  or  should  we  say  at  the  mere  whim,  of  a  holder  of  ten 
shares  of  said  stock.  As  to  the  provision  in  the  contract  ©f  sale 
giving  Melmed,  the  purchaser,  the  right  ©r  option  to  match  any 
higher  offer  made  for  the  property,  we  think  that  under  all  the 
circumstances  said  provision  was  entirely  fair  and  equitable, 

When  twenty  days  passed  after  the  submission  by  the  stock 
trustees  to  the  certificate  holders  of  the  terms  of  the  sale,  without 
dissents  by  the  holders  of  certificates  for  one-third  or  more  of  the 
shares  and  without  a  higher  offer  for  the  property,  the  trustees 
became  legally  and  equitably  bound  to  cause  the  corporation  to  con- 
summate the  sale  and  the  purchaser  became  legally  and  equitably 
entitled  to  receive  a  deed  upon  payment  of  the  balance  of  the  pur- 
chase price,  It  does  not  appear  from  the  complaint  how  the  sale 
to  Melmed,  who  was  net  a  party  to  this  proceeding,  could  be  voided 
without  violating  his  legal  and  equitable  rights.  M  are  impelled 
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to  hold  that  the  complaint  shows  on  its  face  that  the  sale  of  the 
corporate  property  by  the  defendant  trustees  to  Helmed  was  made  in 
conformity  with  the  method  prescribed  by  the  stock  trust  agreement. 

As  to  plaintiff*  s  contention  that  the  trial  court  erred  in 
denying  her  leave  to  file  an  amended  complaint  after  it  had  dismissed 
her  original  complaint  for  want  of  equity,  it  is  sufficient  to  state 
that  she  at  no  time  preferred  an  amendment  or  amendments  or  an  amended 
complaint  or  indicated  how  her  complaint  could  be  amended  to  state  a 
good  cause  of  action,  either  for  injunction  or  accounting.  The 
insufficiency  of  her  complaint  was  not  merely  formal*  It  was  funda- 
mental and  irremediable.  11©  change  in  the  form  of  the  allegations 
of  her  complaint  could  obviate  the  complete  lack  of  equity  in  her 
demand  that  the  Helmed  contract  be  repudiated,  regardless  of  the 
consequences  to  the  corporation  and  its  shareholders,  simply  because 
plaintiff  desired  to  experiment  with  another  method  of  sale.  It  is 
readily  apparent  that  plaintiff's  complaint  could  not  be  made  good 
by  amendment.  Liberality  of  amendment  did  not  require  the  trial 
court  to  aid  in  prolonging  a  suit  of  this  nature. 

We  think  the  language  used  by  the  court  in  Danmever  v«  Coleman^ 

11  Fed,  97,  is  peculiarly  applicable  to  the  complaint  filed  herein* 

There  the  court  stated  at  p,  101: 

"It  is  always  a  suspicious  circumstance  where  a  single  stock- 
holder, among  a  large  number  in  a  corporation,  rushes  into  a  court 
of  equity  to  vindicate,  unaided  and  alone,  the  rights  of  the  cor- 
poration and  all  other  stockholders;  and  especially  is  this  so  where 
the  amount  of  stock  owned  by  him  is  so  very  limited  that  in  case  of 
success  his  own  share  of  the  recovery  will  be  so  small  as  to  make 
the  maxim,  de  minimis  no  curat  lex,  very  properly  applicable  •**<„■ 

For  the  reasons  stated  herein  the  orders  of  the  Circuit 

court  are  affirmed. 

ORDERS  AFFIRMED, 

3 can!  .;.!,  P,  J,,  and  Friend,  J,,  concur. 
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DOROTHY  SCHREIBER,  GEORGE 
LOVEWELL  and   ALVERA  LOVEV/ELL, 
Appellees, 

vs. 

CATHERINE  LOVEWELL,  also  known 
as  KATIE  KELLY  and  KATIE  IRT7IN, 
et  al., 

Appellants. 


APPEAL  FROM 

SUPERIOR  COU|T 

COOK  COUNTY. 

314  I.A.  201v 


MR.  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT. 
This  appeal  by  defendant  seeks  to  reverse  certatn 
portions  of  the  decree  entered  herein. 

Plaintiffs,  Dorothy  Schrelber,  George  Lovewell 
and  Alvera  Lovewell,  filed  a  complaint  on  October  31,  1940,  in 
which  they  alleged  that  their  father,  Alva  J.  Lovewell,  after  hav- 
ing been  previously  divorced  from  his  first  wife,  who  was  their 
mother,  entered  Into  a  marriage  ceremony  with  the  defendant,  Cath- 
erine Lovewell,  on  September  4,  1936;  that  prior  to  said  marriage 
the  defendant  had  been  divorced  from  her  former  husband,  John 
Kelly;  that  her  divorce  from  Kelly  was  "null  and  void; ■  that  her 
purported  marriage  to  their  father  was  invalid  because  he  was  in- 
sane when  the  marriage  ceremony  was  performed  and,  therefore,  in- 
competent to  enter  into  a  valid  marriage;  and  that  their  father, 
Alva  J.  Lovewell,  was  adjudged  insa.ne  October  3|$  1940  and  com- 
mitted to  the  Elgin  State  Hospital  for  the  Insane,  where  he  died 
October  20,  1940. 

The  complaint  sought  to  have  defendant's 
divorce  from  her  former  husband  and  her  marriage  to  plaintiffs' 
father  declared  invalid  and  set  aside  and  asked  for  an  accounting 
from  her  concerning  all  her  dealings  with  their  father  since  the 
date  of  her  marriage  to  him.   The  complaint  concluded  with  the 
prayer  that  defendant  be  compelled  to  account  for  the  proceeds  of 
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certain  insurance  polioies  and  the  proceeds  of  the  sale  of  cer© 
tain  property  in  Evanston,  Illinois,  which  was  held  in  Joint 
tenancy  in  the  name  of  defendant  and  Alva  J.  Lovewell..  It  also 
asked  that  deeds,  which  created  a  Joint  tenancy  in  defendant  and 
Alva  J.  Lovewell  in  certain  vacant  lots  in  Chicago  tneretofore 
owned  by  Alva  J.  Lovewell,  he  declared  invalid  because  of  his  in- 
competency to  create  said  Joint  tenancy.  Defendant's  answer  de- 
nied all  of  the  material  allegations  of  the  complaint. 

Inasmuch  as  the  decree  declared  that  defendant's 
divorce  from  her  former  husband  and  her  marriage  to  Alva  J.  Love- 
well were  tealid  and  that  she  was  entitled  to  receive  the  proceeds 
of  the  insurance  policies  in  question  and  no  appeal  was  taken  from 
the  portions  of  the  decree  involving  such  matters,  those  issues 
having  been  finally  determined,  are  eliminated.   The  portions  of 
the  decree  from  which  this  appeal  is  taken  are  as  follows: 

"The  court  further  finds  that  the  said  Alva  J.  Love- 
well was  on  May  8,  1940  the  owner  of  certain  real  estate,  described 
in  the  bill  of  complaint,  and  herein  described  as  follows:  [Here 
follows  description  of  lots  in  Chicago,  Illinois.]  "that  said  lots 
are  vacant  and  unimproved;  that  on  said  date,  towit:  May  5,  1940, 
the  said  Alva  J.  Lovewell  signed,  executed  and  delivered  deeds  to 
create  a  Joint  tenancy  title  in  and  to  the  said  three  vacant  lots, 
in  the  name  of  himself  and  his  wife,  Catherine  Lovewell;  that  at 
the  time  of  the  signing  of  the  said  deeds  and  creating  the  said 
Joint  tenancy  title,  the  said  Alva  J.  Lovewell  was  incompetent, 
insane  and  his  act  and  actions  hereby  adjudged  void,  illegal,  un- 
lawful and  not  binding  upon  him  by  reason  of  his  want  of  mental 

capacity. 

i  *  «  # 

"It  is  Further  Ordered,  Adjudged  and  Decreed  that 

the  money  deposited  with  the  First  National  Bank  of  Chicago  and 

standing  in  the  name  of  Catherine  Lovewell,  being  Savings  Account 
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Mo.  13Q9906,   s&i  *-.«s»itted  fcy  the  *a««er  of  $&*  eald  defe»d*at,  l© 
he  @f     &  prnat^nt;  o*Xf<aoe     f  1^9  mrae*i»d  Five  San  tired  $e£t?  PaX- 

l9J*f  *   r  *  fee  gad  the  n&site  i«  i:;ene&y  fttaliiwroii  to  he  the  $NjA9pO:  %f 
of   the   s&Xd  ^taiiriae  Lave-weXX  aaa   ta#  iaet^a  fct   law  af  £|fJh  J. 
LaveasXl,   3#<?a&»«4;   t&at  the  eaia  e&tharine  Lave «* XX  &&e  &  obo* 
h%X£  intereet  ia  mM  f«fti  OSi  the  remainder  afanlX  fe®  dletdoft  •*»**« 
■  i%ar#  &Xl%e  &»o»g  the  heirs*  at  i&o  of  ft&M  J*   LaveweXXt  &*&«&*• 
e<5.j   the  eaid  Fit*«t  Ssttional  losi  is  4 treated  Is  oota  payisent  aa 
fc*rein  pvOf£do#f   S099  pre east  &&0O  of  &  eortif  i»  r;  90191  *?  s?iis 
aeeraa. * 

:he  emase  »ae  r^ferre?!  to  a  agister  ia  ah&naery 
ana  the  pertinent  aartlaae  of  ale  repart  am  as  fallals s 

*fts#  o&c&elty  of  4X,f«  ,„,  Lavas* XI  to  under  st**ad  She 
tr^npfer  of  tae  v&a&at  lots  oa  tt&f  £g  34N&*  In  toe  a&ae  »f  hl«fsel£ 
&ad  Catherine  Lovewell,  as  Joiat  teaaats,  096  ta<*  validly  of  said 
tr.*asfer. 

*7m  o*p«elt?  ef  Al*o  J*  L^veseXX  ty  tin  ©r«t^3M   the 
far  of  the  BSHfcOOUso  pFOJUMV  an  It^iwiit*1  4,   if  a?,   in  lae  a«t«e 
of  aioeeif  aad  Cafcherlae  La-»e*ellf   00  Jaiafc  teaante,   MM    Sfe*  vali.t- 
ity  af  eald  traaafer, 

»fh«  «ftg*eity  af  Aiys  J,  Lave»eXX  to  anderetaad  the 
tr^asfer  Of  ska  hane  In  SUMMftSa  frsa  htaeeXf  S&0    *i?e   t*  0*99ft§* 
ers  to   tt&d  fcraaaaetlan  frass  ahlah  t!*#r«  ms  reaaived  a;r-r3*i9&t«if 
'■4,15c.  »96§   OBJ  t©  «^a  tji«  prasseeda  Of  ««i&  »*le  00XoOfe4«   man  af 
OfetOi  i«  la  OOAJOOfM*  Of   oert-aia  a#f#?t5-nts#    subjaat   lo   tfe#   0»ft«P 
Of  t^i#  «aart. 

1 

"f&l  ftlftia^lffe  i>,re  ?s®  cUii^ren,  of  l|.fO  il*   LovowelX 
fegt  »  forowor  ssjrrt&ge,  #ad  &r«  &X1  of  X#g*sl  »ga» 

".-.viva  J.  L«va»eXX  4if,  a»a  tss  vae&nt  yi(0|»OI'^jr  O^   ^h« 
si»e  af  hM  ssarri^-fe  !•  OaM   9  tr»*riae  LevesseXX  I  '    the   Use  af 
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hie  de&th  w«£  aela  la  Joint  tenancy  wish  a&ld  Catherine  Love  #e  11, 
fete  transfer  having  been  made  on  stay  S,  is*4   . 

*Xne  hose   In  fv»neton,    Illinois,    was  sol-"'  prior  to 
the  death  of  Alva  J.   Love^ell,    after  the   SOW  had  been  plailtfl  In 
Joint   tenancy  with  said  Catherine  i*ove*«ll,   and  there  was  receiv- 
ed certain  fundi?,   S3, 840. 00  of  which  le  In  a  savings  account  In 
the  First  National  Bank  of  Chicago  In  the  name  of  Catherine  Love- 
mU. 

K      *      |       | 

•Alva  J.   Love  well  was  declared  Insane  by  the  County 
Court  of  Gook  County,   illlnole,   on  October  3,   1540,   ana  committed 
to  the  Rlgln  0t*tM  Hospital  for  the  Insane,    where  he  died  on  Octob- 
er 20,   1940,   and  meslo&l  proof  was  produced   showing  that   mXA  ssntal 
Illness  of  said  Aiwa  J.   Lovewell  was  not  of  &  sudden  nature   on 
October  3,   1$40,   but  was  a  condition  which  had  been  In  existence 
for  several  „wa&rs,   and  that  said  Alva  J.   Lovewell  h&d  worked  regu- 
larly for  the  Chicago  MVfMM  Lines  as  a  motar*&n  up  to  August     , 
1939,   when  his  work  was?  discontinued   beo.iuse   of  an  accident  had  by 
said  a1t&  J.   Lovewell  through  his  fault,   for  no  apparent  reason, 
indicating  a  aental   Illness  at   that   tlae. 

"There   is  no  definite  date  as  to  the  beginning  of 
his  «ent»l   Illness  or  as  to  the  extent   thereof  from  ti&e  to  tine, 
from  the  date  of  his  divorce  In  193®,   except  for  nip  action  fM 
the  definite  proof  of  Insanity  an  October  3,   1940,   except   fetet  he 
was  examine  fl   by  a  psychiatrist  on  November    ;?,    l.?39,    *ho   pronounced 
bias  definitely  insane. 

«?XR®IHWJ, 

"Fross  all  the   competent  evidence,    1   find  that   said 
Alva  J,   Lovewell   was  IttWtt  on  august   2,   1999$   end  oontinously 
•reafter,   to  such  an  extent  and  degree  fetet  ».ny  attempted  ac- 
tions or  acts  of  his   would   not  be  legal,   lawful  and  binding  up- 
on his  by  reason  of  hl«   mental   oon.i'ion,    but   p*fc#*  to   said  date   I 
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am  constrained  to  make  any  such  findings  as  to  any  actions  or  acts 
of  the  said  Alva  J.  Love well  testified  to  and  complained  of  herein. 
h  *  #  # 

"In  conconcluslon,  I  recommend  that  all  transactions 
complained  of  by  said  plaintiffs,  made  by  said  Alva  J.  Love well  after 
August  2,  1939,  wherein  said  defendant  Catherine  Lovewell  benefited 
thereby,  be  set  aside  and  held  for  naught;  that  said  Catherine  Love- 
well  aonount  for  any  such  «nefits  derived  from  any  such  transactions, 
and  that  the  proceeds  of  such  accounting  be  subject  to  the  orders  of 
this  Court,  consistent  with  the  status  of  said  funds,  as  though  they 
were  in  the  hands  of  said  Alva  J.  Lovewell  as  of  said  date, M 

Since  no  exceptions  were  made  to  the  evidence  and 
findings  reported  by  the  master  and  since  the  master' s  report  was 
"in  all  respects  confirmed  and  approved  by  the  court, "  the  facts 
found  in  said  report  are  not  open  to  dispute.   The  court  decreed  in 
accordance  with  the  master's  recommendation  that  "the  said  Alva  J. 
Eovewell  became  mentally  incapacitated  6n  August  2,  1939,  and  con- 
tinuously thereafter  to  such  an  extent  and  degree  that  any  attempted 
actions  or  acts  of  his  would  not  be  legal,  lawful  and  binding  upon 
him  by  reason  of  his  mental  condition,  and  that  his  Insanity  com- 
menced with  said  date,  to  wit:  August  2,  1939,  but  that  his  actions 
or  acts  prior  r,o  that  date  were  in  every  way  legal  and  done  by  him 
in  possession  of  sufficient  mental  capacity." 

Defendant  is  bound  by  the  foregoing  findingsof 
the  master  as  confirmed  by  the  court's  decree  and  her  contention  that 
the  trial  court  "should  have  sustained  the  deed  executed  by  Alva  0'. 
Lovewell  on  May  4,  1940,  creating  a  Join  tenancy  between  himself 
and  Catherine  Lovewell,  his  wife,  in  Lots  1,  2  and  3  in  Block  1  in 
Puller ton  Avenue  Manor,  vacant  and  unimproved"  is  without  merit. 
Since  Lovewell  was  found  to  be  Insane  on  August  2,  1939  and  con- 
tinuously thereafter  until  the  time  of  his  death,  and  absolutely 
lacking  in  mental  capacity,  it  necessarily  follows  that  his  deed 
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of  his  valiant  lots  to  a  third  party  and  the  deed  of  said  lots 
hack  to  himself  and  his  wife  in  joint  tenancy  on  May  14,  1940, 
were  invalid.   In  support  of  her  instant  contention  defendant 
cites  a  line  of  eases  to  the  effect  that  a  mere  impairment  of 
memory  by  reason  of  advanced  years  does  not  of  itself  indicate 
a  want  of  power  to  comprehend  a  particular  transaction  and  to 
dispose  of  porpperty  in  such  a  transaction.   (English  v.  Porter 
109  111.  £85;  Kelly  v.  Musbau,  £44  id.  158;  Rlordan  v.  Murray, 
249  id.  517;  Ludewick  v.  Ludewick,  279  id.  27;  Bordner  v.  Kelso, 
293  id.  175;  Harrington  v.  Travis,  349  id.  606.)   Mone  of  these 
cases  deals  with  a  person  who  is  definitely  insane  and  utterly 
lacking  in  mental  capacity  and  they  are  readily  distinguishable 
from  the  case  at  bar.   They  are  concerned  1th  individuals  who 
"may  be  to  some  extent  imp  ired  by  age  or  disease,"  or  "who  may 
be  impaired  by  disease  incidental  to  old  age."  or  where  there  is 
"mere  impairment  of  memory  by  reason  of  advanced  years"  or  with 
a  person  who  is  "to  some  extent  impaired  by  age"  or  where  there 
exists  "old  age  eccentricity  or  even  partial  impairment  of  mental 
faculties. "  In  our  opinion  the  chanoellor  properly  found  that 
there  was  no  joint  tenancy  created  in  the  vacant  lots  in  question 
and  that  the  sole  title  in  and  to  such  lots  was  vested  in  Alva 
J.  Love we 11  at  the  time  of  his  deatfc. 

As  heretofore  shown,  Alva  J.  Love well  and  the 
defendant  were  married  September  4,  1936.  At  the  time  of  said  mar- 
riage Lovewell  owned  a  vaoant  lot  on  Brummel  street  in  Kvanstoh, 
Illinois.   In  1937  he  built  a  home  on  this  property  and  created  a 
joint  tenancy  as  to  these  premises  in  himself  and  defendant  on 
September  4,  1937.  Lovewell  and  his  wife  entered  into  a  contract 
for  the  sale  of  the  Evanston  property  on  May  10,  1940  and  at  that 
time  they  executed  a  warranty  deed  transferring  said  property  to 
the  purchaser.  On  September  1,  1940,  when  the  sale  was  consum- 
mated, they  received  for  their  equity  $3,540,  which  was  deposited 
in  a  savings  account  in  the  First  National  Bank  of  Chicago  in 
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defendant's  name.      As  already  shown,    the   chancellor  decreed  that 

this  fund,  of  £3,540    "be  and   the   same   is  hereby  declared  to  be   the 

property  of  the   said  Catherine  Lovewell   and  the  heirs  at  law  of 

Alva  J.   Lovewell,    deceased;    that  the   ©aid  Catherine   Lovewell  has  a 

one -half  interest  in  said  fund  and  the   remainder  sh-11  be  divided 

share  and  share  alike  among  the  heirs  at  law  of   Alva  J.   Lovewell, 

deceased;    the   said  First  National  Bans  is  directed  to  make  payment 

as  herein  provided,   upon  presentation  of  a  certified  copy  of  this 

decree, " 

Defendant  contends  that  "the  Court  should  have 

decreed  that  the  proceeds  received  from  the  sale  of  the  improved  real 

estate  at  1525  Brummel  Street,  Evanston,  amounting  to  $3540.00  whicfc 

were  deposited  intaot  in  the  First  National  Bank  of  Chicago,  in  the 

name  of  Catherine  Lovewell,  with  the  knowledge  and  consent  of  Alva 

Lovewell,  belonged  to  Catherine  Lovewell  absolutely, M  because  (1) 

"a  Joint  tenancy  title  existed  as  to  said  funds  on  deposit  between 

Alva  J.  Lovewell  and  Catherine  Lovewell,  being  the  proceeds  of  the 

sale  of  real  estate  owned  as  Joint  tenants,"  and  because  (£)  Mk 

gift  from  the  husband  to  the  wife  of  said  funds  is  presumed, " 

There  is  no  merit  in  defendant's  contention 

that  a  joint  tenancy  with  the  right  of  survivorship  exlsteat  between 

her  and  Alva  J.  Lovewell  as  to  the  funds  on  deposit  in  the  bank,  which 

represents  the  proceeds  of  the  sale  of  the  property.   It  does  not 

clearly  appear  how  defendant  came  into  possession  of  the  proceeds  of 

the  sale,  but  in  any  event  she  did  not  even  pretend  to  preserve 

any  joint  ownership  in  or  title  to  such  funds  but  deposited  same  in 

her  own  name  and  account. 

Section  £,  Chap.  76,  111.  Rev.  Stat.  1939, 

provides  in  part  as  follows: 

"Except  as  to  eiiecutors  and  trustees,  and  except 
also  where  by  will  or  other  Instrument  in  writing  expressing  ah  in- 
tention to  create  a  Joint  tenancy  in  personal  property  with  the  right 
of  survivorship,  the  right  or  incident  of  survivorship  as  between 
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Joint  tenants  or  ovmers  of  personal  property  is  hereby  abolished, 
and  all  such  Joint  tenancies  or  ownerships  shall,  to  all  intents 
and  purposes,  be  deemed  tenancies  in  common  »  *  *, » 

Here  no  instrument  in  writing  was  executed  as  to 
the  funds  on  deposit  in  the  First  National  Bank  "expressing  an  in- 
tention to  create  a  joint  tenancy  in  personal  property  with  the 
right  of  survivorship, "  We  are  Impelled  to  conclude  that  there  was 
no  Joint  tenancy  between  Alva  J.  Lovewell  and  the  defendant,  hie 
wife,  in  the  funds  in  question. 

As  to  defendant's  contention  that  "a  gift  from  the 
husband  to  the  wife  of  said  funds  is  presumed, M  it  is  sufficient  to 
state  that  Alva  J.  Lovewell  did  not  on  September  1,  1940,  when  the 
money  was  received  by  defendant  from  the  sale  of  the  property,  have 
the  legal  capacity  to  make  a  gift  inasmuch  as  he  had  >een  insane  con- 
tinuously since  August  £,  1939, 

Both  plaintiffs  and  defendant  contend  that  the  chan- 
cellor erred  as  to  the  manner  in  which  he  directed  that  the  funds  in 
the  First  National  Bank  shoulc  be  distributed.   The  decree  is  am- 
biguous and  it  must  be  construed  for  the  purpose  of  clarifying  its 
provision*  pertaining  to  said  funds  in  said  bank. 

It  will  be  noted  that  the  decree  directed  that  half  of 
the  03,540  on  deposit  in  the  First  National  Bank  of  Chicago  be  paid  to 
defendant  and  that  the  other  half  be  "divided  share  and  share  alike 
among  the  heirs  at  law  of  Alva  J.  Lovewell,  deceased,8  Plaintiffs 
were  V&k   heirs  at  law  of  Lovewell  and  so  was  defendant  one  of  his 
heirs  at  law.   We  think  that  the  language  used  in  the  decree,  fairly 
and  reasonably  construed,  was  intended  to  mean  that  half  of  the 
funds  in  question  belonged  to  Alva  J.  Lovewell  prior  to  his  death 
and  that  the  other  half  belonged  to  defendant.   Since  Lovewell  died 
intestate  hie  share  of  the  funds  must  necessarily  be  distributed 
according  to  the  provisions  of  the  Descent  Act  (Ch&p,  39  111,  Rev, 
Stat,  1939.)   While  the  decree  states  that  "the  remainder  [Alva  J. 
Lovewell' s  half  of  the  proceeds  of  the  sale]  should  be  divided 
share  and  share  alike  among  the  heirs  at  law  of  Alva  J.  Lovewell, H 
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the   chancellor  could  not  under  the   la*,    even  if  he  had  been  so  in- 
clined,  preclude  defeac^nt   fro®  participating  as   the   surviving  widow 
of  Alva  J.  Love well  in  the  distribution  of  hie  personal  property. 
The  distribution  ooul     not  he  made  to  the    "heirs  at  law"   share  and 
share  alike  because  subsection  4  of   section  1  of  the  foregoing 
statute  provides j 

"When  there  is  a  widow  or  a  surviving  husband  aad 
also  a  child  or  children  or  descendants  of  such  chll:    ;r  children 
of  the  lnteet&te,   the   sidow  or  surviving  husband   shall  receive  as 
his  or  her  absolute   personal  est&te,    one-third  of  all  the  person- 
al estate  of  the  intestate  *  •  *,* 

Therefore  defendant   is  entitled  to  receive  half 

of  the  fund  of   S3, 543  or     1,770  and   in  addition  thereto  one    third  of 

Alva  J.   Love, ell's  htlf  of  said  fund   or  $590,    amounting  In  all   to 

,  .00.      Ths  balance     f  the  fund  in  the  First  National  Sank  of 

Chicago,   amounting  to     1,160,    should  be  distributed  share  and  share 

alike  to  plaintiffs. 

For  the  reasons  stated  herein  the  decree  of  the 

Superior  court  is  affirmed  in  part  and  reversed  in  part  and  the  cause 

is  resianded   with  directions   to  enter  a  decree   in  conformity  with  the 

views  herein  expressed. 

4ITJ        D  IH  PART 

R'  V5-:H':FiD   1  and 

a  OTIOHS. 

Scanlan,    P.   J.    &no  Friend,   J.,    concur. 
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U  THE  APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 
FEBRUARY  TERM,  A.D.  1942. 


KUNfEST  INVESTMENT  AND 
FINANCE  COMPANY,  a 
Corporation, 

APPELLANT, 

vs. 

CLARA  L.  GATTON, 

APPELLEE. 


n 


APPEAL  FROM  THE  CIRCUIT 
COURT  OF   PEORIA  COTHTY. 

314  I.A.  20 i 


I      VAN,  P.  J. 

Appellee  was  engaged  in  the  secondhand  car  business 
In  the  city  of  Peoria.  Appellant  financed  the  conduct 
of  this  business.  On  May  12,  1938,  it  took  judgment  by 
confession  against  appellee  in  the  sum  of  C6572.71,  con- 
sisting of  05098.17,  principal,  and  a  25$  attorney  fee 
amounting  to  £1274.54.  The  judgment  was  based  upon  twenty- 
one  separate  Instruments,  consisting  of  two  types.  Six 
of  the  instruments  are  what  is  commonly  called  trust 
receipts.  These  arise  out  of  a  form  of  financing  usually 
referred  to  as  the  floor  plan.  Under  this  plan,  the  deal- 
er Is  financed  for  the  cars  he  has  on  hand  for  retail  sales. 
Fifteen  of  the  instruments  declared  upon  were  promissory 
notes,  bearing  appellee's  endorsement,  arising  from  sales 
of  cars  by  her  to  various  purchasers. 
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Upon  motion  of  appellee,  the  judgment  was  opened  up 
and  leave  given  to  plead.  She  alleges  that  it  was  the 
custom  of  appellant,  in  financing  the  sale  of  automobiles 
to  purchasers,  to  withhold  from  her  a  certain  amount  upon 
each  sale,  termed  a  reserve  account,  and  which  reserve 
fund  was  to  be  paid  to  her  within  six  months  from  the 
date  of  the  transaction,  with  interest.   She  alleges  that 
appellant  had  never  paid  any  of  the  reserve  funds  upon 
such  transactions,  charging  that  the  total  of  such,  sums 
so  held  in  reserve  by  appellant,  and  then  due  her,  amount- 
ed to  $4030.67.  A  bill  of  partictilars  was  filed  by  her 
itemizing  such  accounts.  Appellant  admitted  liability  on 
these  reserve  accounts  in  the  amount  of  ;,y3654.70. 

Appellee  filed  counterclaim  in  which  she  set  up  that 
in  1936,  she  obtained  a  divorce  from  her  husband  in  the 
Circuit  Court  of  Peoria  county,  and  that  by  the  decree, 
she  was  awarded  the  sum  of  $7000,  as  alimony;  that  prior 
to  such  time,  her  husband  had  many  business  transactions 
with  appellant  similar  to  those  between  appellee  and  appell- 
ant; that  appellant  was  then  holding  more  than  '7000,  in 
a  reserve  account  due  to  her  husband;  and  that  the  divorce 
decree  restrained  appellant  from  paying  to  her  husband  any 
of  stich  money.  She  alleges  that  subsequent  to  the  decree 
and  restraining  order,  and  at  the  instance  of  appellant 
and  her  husband,  she  consented  for  the  writ  to  be  dissolved 
in  consideration  that  her  husband  would  assign  to  her  J;2500, 
of  his  reserve  account  with  appellant,  and  that  appellant 
would  pay  to  her  this  sura  of  money  to  apply  upon  her  alimony. 
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She  further  alleges  that  her  husband  and  appellant  so 
agreed,  whereupon  on  motion  of  her  husband,  with  her  con- 
sent, the  writ  was  dissolved.  She  charges  that  pursuant 
to  the  above  agreement,  appellant  became  liable  to  pay  to 
her  the  sum  of  |2500,  which  it  had  not  done,  although  her 
husband  did  assign  to  her  the  agreed  portion  of  his  reserve 
account. 

Appellant  in  its  answer  to  the  counterclaim,  denies 
that  it  owed  her  former  husband  any  money;  denies  that 
it  promised  to  pay  her  ^2500,  upon  dissolution  of  the  in- 
junction; denies  that  it  had  anything  to  do  with  such 
dissolution;  and  alleges  that  it  settled  its  accounts 
with  her  husband  about  four  months  after  the  injunction 
was  dissolved. 

The  pleadings  in  the  case  are  too  extensive  and  in- 
volved to  attempt  to  go  into  them.  They  take  up  each 
transaction,  the  details  connected  with  the  financing 
thereof,  the  charges,  payments  and  credits  thereon,  and 
are  so  extended  and  involved  that  they  cannot  be  set  out 
within  reasonable  length.  After  the  issues  were  finally 
settled,  the  case  was  tried  by  jury,  which  returned  a  ver- 
dict in  favor  of  appellee  for  .-■3300.00.   The  usxial  motions 
were  filed  by  appellant,  and  denied.   This  appeal  has 
followed  from  judgment  on  verdict. 

Appellant  makes  twenty- three  assignments  of  error. 
Appellee  calls  attention  to  the  fact  that  assignments 
five  to  nineteen  inclusive,  are  not  included  in  the  motion 
for  a  new  trial.  Examination  of  the  record  sustains  this 
position  of  appellee,  and  those  assignments  will  not  be 
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considered.   Appellee  urges  certain  matters  which  migjat 
properly  be  considered  only  by  vt'ay  of  cross  error,  and  no 
cross  errors  are  assigned.  Where  but  one  party  appeals, 
the  other  is  bound  by  the  judgment,  order  or  decree  of 
the  trial  court,  and  cannot  be  heard  on  review,  except 
in  support  of  the  decree  or  judgment  from  which  the  other 
party  has  appealed.  As  above  stated,  the  issues  were 
extended  and  very  much  involved.  The  abstract  consists 
of  over  two  hundred  page3,  which  renders  it  difficult  to 
attempt  any  review  of  the  evidence. 

Appellant  made  motion  for  the  caiise  to  be  referred 
to  a  referee  to  take  testimony,  stating  that  it  involved 
an  accounting  between  the  parties  upon  twenty- two  written 
instruments  based  upon  thirty- three  separate  transactions, 
v^hile  appellee  was  basing  her  claim  upon  one  hundred  thirty- 
si^  instruments,  and  that  the  questions  in  dispute  were  so 
complicated  and  involved  that  it  would  be  impossible  for 
a  jury"  to  hear  the  testimony  and  arrive  at  a  correct  solu- 
tion. The  motion  was  denied. 

Appellee  states  that  appellant  would  advance  her  money 
to  go  to  various  cities  to  purchase  used  automobiles,  and 
take  the  same  to  Feoria  for  resale.   It  appears  her  husband 
was  engaged  in  the  same  kind  of  business  for  many  years, 
and  that  appellant  had  financed  his  business.   She  abates 
that  after  the  injunction  issued  in  the  divorce  proceedings, 
restraining  appellant  from  paying  any  money  to  her  husband 
from  his  reserve  account,  that  ivLr,  Smith,  the  manager  of 
appellant  company,  came  to  her  and  ad via ad  her  that  her 
husband  had  about  .$7500,  due  him  in  Ms  reserve  account; 

-4- 


I 
- 
- 

- 
m  aoire; 

3 

A     JOS 

■ 

- 

.       .        . 
•       ■ 


that  the  writ  had  tied  up  the  business  transactions  be- 
tween him  and  appellant  so  that  they  could  not  carry  on; 
and  stated  to  her  that  if  she  would  consent  for  the  writ 
to  be  dissolved,  he  would  have  her  husband  assign  to  her 
£2500,  ol  his  reserve  account,  and  that  appellant  company 
would  thereupon  pay  her  this  amount  of  money.   She  states 
3he  agreed  to  this  and  that  Mr.  Oatton  filed  bis  notion  to 
dissolve  the  writ.   The  motion  recites  the  decree  for 
divorce;  the  award  of  alimony;  his  dealings  with  appellant; 
that  he  then  had  a  reserve  account  due  him  from  appellant 
of  ^7500.93 j  and  that  pursuant  to  an  agreement  between  him- 
self and  appellee,  it  was  provided  that  such  writ  might  be 
dissolved.  The  motion  further  set  out  that  SJr»  Gatton  had 
been  engaged  in  the  secondhand  automobile  business  for  more 
than  twenty-five  years  in  the  city  of  Peoria;  that  appell- 
ant had  financed  his  operations;  that  his  business  with 
appellant  was  so  interrupted  and  interfered  with  by  the 
injunction  writ  that  it  had  deprived  him  of  hi a  ability 
to  operate  hia  business  by  preventing  his  obtaining  the 
necessary  funds  from  appellant.  It  appears  that  Hr«  Smith, 
manager  of  appellant  company,  was  present  with  Mr«  and  ."rs. 
Gatton,  and  the  witness  Wilder,  at  Mr.  Gatton's  place  of 
business,  when  he  assigned  to  appellee  the  $2500,  of  his 
reserve  account  with  appellant,  pursuant  to  the  agreement. 
Shortly  after  this,  it  appears  appellant  took  possession 
of  the  cars  jyir.  Gatton  then  had  on  hand,  and  following  the 
judgment  taken  against  appellee,  took  possession  of  such 
cars  as  she  had  on  hand. 

The  trial  apparently  consumed  about  four  days,  and 
so  many  conversations,  transactions  and  accounts  were 
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testified  about  that  it  la  impossible  to  go  into  them  in 
this  opinion.  Smith,  manager  of  appellant  company,  insists 
that  he  never  agreed  v/ith  appollf.e  to  pay  her  the  "2500, 
due  on  i'r.  C^atton's  reserve  account,  stating  as  his  reason, 
that  Kr.  Oatton  was  indebted  to  appellant  for  a  larger  sum 
than  his  reserve  account  totaled* 

Appellee  insists  that  the  verdict  la  not  only  support- 
ed by  the  evidence  but  should  have  been  for  a  larger  sum. 
She  claims  that  after  allowing  appellant  all  that  it  proved 

as  due  to  it,  she  still  had  coming  the  sum  of  4273.11. 
These  figures  are  arrived  at  from  a  reviev/  of  the  entire 
evidence  together  with  all  the  extended  accounts,  some  of 
which  were  In  dispute.  The  record  has  been  carefully 
reviewed.  A  majority  of  the  questions  Involved  in  the 
trial  were  questions  of  fact  for  the  jury.  Appellant  urges 
that  the  verdict  is  against  the  manifest  weight  of  the  evi- 
dence. Tills  court  does  not  feel  that  it  can  subscribe  to 
this  objection,  neither  does  the  court  find  reversible 
error  in  the  record.  The  judgment  is  therefor©  affirmed, 

Jud gment  affirmed. 
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GEN,  NO.  9753 


AGENDA  MO.  12 


XI  THE  API-ELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


FEBRUARY  TERM,  A.D.  1942. 

S1  ^ 


dohald  h.  raar, 

appellee:, 
vs. 

EDGAR  J.  BUTTERFIELD 
and  GAIL  SCOTT, 

APPELLANTS . 


APPEAL  FROM  THE  COU'.'TY 
COURT  OF  WINNEBAGO  COUkTY. 


HUFFMAN,  P.  J. 

On  February  27,  1941,  Scott  was  driving  a  gravel  truck 
for  But.terfield.  It  had  been  snowing  Tor  some  time  and 
several  Inches  of  freshly  fallen  snow  was  upon  the  ground. 
Prior  to  the  snow,  it  had  been  sleeting  for  about  two  hours. 
Appellee  ovuned  a  filling  station  located  about  ten  miles 
north  of  the  city  of  Rockford.  The  gasoline  pumps  were 
located  upon  a  cement  platform,.   The  platform  Is  level  and 
about  one  hundred  feet  long  and  forty  feet  wide,   travel 
driveways  lead  from  the  highway  to  the  platform.  Scott 
drove  one  of  Butterfield !s  gravel  trucks  from  the  highway 
Into  tMs  filling  station.  The  truck  was  loaded.,   Scott 
was  familiar  with  this  station  as  he  had  stopped  there  on 
previous  occasions.  As  he  drove  his  truck  into  the  station 
and  applied  the  brakes,  the  front  wheels  skidded  and  struck 
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a  cooling  machine  used  to  cool  soft  drinks,  which  was  at 
the  side  of  the  building.  Evidence  on   behalf  of  appellee 
tended  to  prove  damage  of  ^75.00  to  the  machine.   The  case 
originated  in  the  Justice  of  the  Feace  court,  and  wa3  on 
appeal  from  there  to  the  county  court.  There  were  no  plead- 
ings. In  the  trial  in  the  county  court,  the  jury  returned 
a  verdict  for  appellee  in  the  sum  of  £65.00.  Appellants 
have  prosecuted  (stall  appeal  from  judgment  rendered  thereon. 

The  evidence  is  very  brief  and  does  not  appear  to  be 
in  dispute  except  with  regard  as  to  how  far  the  cooling 
machine  was  displaced  from  its  fixed  position,   appellee 
claims  the  machine  was  pushed  six  feet,  while  Scott  claims 
it  was  not  pushed  more  than  one  foot.  nor/ever,  this  has 
nothing  to  do  with  the  damage  to  the  machine.   Scott  testi- 
fied as  to  the  condition  of  the  weather  and  the  road.   Be 
3tates  he  thought  there  would  be  cinders  underneath  the  snow, 
although  he  says  that  it  had  been  sleeting  for  about  two  hours 
prior  to  the  snow.  He  further  says  that  he  was  familiar  with 
this  station,  the  approaches  thereto,  and  the  circumstances 
connected  with  driving  under  then  existing  conditions.   The 
sum  and  substance  of  his  testimony  with  respect  to  the  acci- 
dent is,  that  when  he  applied  his  brakes,  the  front  wheels  of 
the  truck  skidded  and  collided  with  the  cooling  machine.   He 
states  that  he  did  not  shift  gears  as  he  drove  into  the  sta- 
tion, but  denies  that  he  was  driving  too  fast. 

t  was  a  question  of  fact  for  the  jury  as  to  the  n«gl±- 
•ence  involved.   The  jury  in  the  trial  court  had  the  opportun- 
ity of  hearing  the  witnesses  testify.  It  appears  that  other 
trucks  and  motor  vehicles  had  been  using  the  station  that 
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morning.  We  tire  cf  the  opinion  She  Issuas  were  fairly 
presented  to  the  jury  and  do  not  discover  anything  in  the 

record  which  we  think,  raisled  or  confused  the  jury.   Ih© 
judgment  is  therefore  affirmed. 

Judgment  affirmed. 
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GEN.  HO.  9756 


AGENDA  NO.  15 


IN  THE  APPELLATE  COURT  OF  ILLIKOI£ 
SECOND  DISTRICT 
FEBRUARY  TERM,  A.D.^J.9^2.  t 


a^ 


W.  L.  SHERLOCK,  EXECUTOR 
OF  THE  ESTA5S  OF  CORNELIUS 
McGRATH,  DECEASED, 


vs. 

LOUISE  McGRATH, 


APPELLANT, 


APPELLEE . 


APPEAL  PROM   THE   CIRCUIT 
COURT   OF  CARROLL  COfcVTY. 


HUFFMAN,  P.  J. 

This  suit  grows  out  of  objections  filed  by  appellee 
to  the  final  report  of  appellant  as  executor  of  the  es- 
tate of  Cornelius  McGrath.  It  appears  that  appellant 
qualified  as  such  executor,  and  letters  testamentary 
issued  to  him  from  the  county  court  of  Carroll  county 
in  June,  1938;  that  no  inventory  was  ever  filed;  that 
upon  qualifying  as  such  executor,  appellant  transferred 
cash  of  said  estate  of  approximately  §7,234.92,  from  vari- 
ous banks  in  Illinois,  to  the  First  National  Bank  of  Monti- 
cello,  Iowa,  where  it  was  placed  to  the  credit  of  the 
Standard  Credit  Corporation;  that  this  corporation  was 
engaged  in  the  loan  business;  that  appellant  owned  forty- 
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five  percent  of  the  stock  of  said  company;  was  president 
thereof,  and  directed  and  managed  Its  affairs  at  a  salary 
of  $3000,  per  year. 

In  December,  1940,  by  virtue  of  petition  filed  by 
appellee  in  the  county  court  of  Carroll  county,  said  court 
issued  Its  citation  directing  appellant  to  appear  on  Decem- 
ber 19,  1940,  and  to  bring  into  court  the  assets  belonging 
to  the  estate,  together  with  an  Inventory  thereof,  and  an 
accounting  of  Ms  transactions  in  connection  therewith  from 
the  date  of  his  appointment  in  June,  1938,  to  the  date  of 
such  citation.  In  response  thereto,  appellant  filed  an 
account  in  the  county  court,  which  must  have  been  in  the 
nature  of  a  final  report.  However,  we  are  unable  to  state 
definitely  in  this  regard  as  such  account  does  not  appear 
In  the  abstract  or  record.  Objections  were  filed  to  this 
account  by  appellee,  which  are  stated  to  have  been  sustained 
by  the  county  court,  and  an  appeal  therefrom  was  taken  by 
appellant  to  the  circuit  court  of  said  county. 

On  a  hearing  in  the  circuit  court  from  where  this  appeal 
is  prosecuted,  the  court  found  that  the  acts  of  appellant  in 
handling  the  assets  of  this  estate,  and  his  acts  as  executor, 
were  wrongful  and  Improper.  The  court  found  that  ho  made 
misapplication  of  the  same  by  placing  them  to  the  credit  of 
his  loan  company,  and  not  accounting  for  any  interest  thereon; 
that  in  such  manner  he  used  the  money  for  his  Individual  pur- 
pose; that  such  acts  amounted  to  a  conversion  of  the  assets 
to  the  use  of  the  company  of  which  appellant  was  a  member. 
The  court  found  that  no  claims  were  ever  filed  against  the 
estate  of  deceased,  and  that  no  indebtedness  existed  against 
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said  estate  except  those  incident  to  tiie  last  illness  and 
funeral  expenses.  The  court  disallowed  claim  of  the  appell- 
ant for  premium  on  surety  bond  as  such  executor  following 
expiration  of  a  year  from  the  issuance  of  letters.   The 
court  reduced  his  executor's  fees  from  ^805.32,  to  the  sum 
of  £300.00;  sustained  objections  to  certain  charges  in  con- 
nection with  inheritance  tax;  charged  appellant  with  interest 
on  the  assets  used  by  his  loan  company  at  the  rate  of  2.%t 
which  amounted  to  the  sum  of  £330.56,  and  charged  him  with 
1.0%   interest  on  the  assets  handled  by  him  after  a  period  of 
two  years  from  date  of  Ms  appointment,  which  amounted  to 
^609.57.  The  items  disallowed,  together  with  interest,  and 
the  statutory  penalty  of  10$  (Ch,  3,  sec.  462,  1941  111.  St.), 
totaled  ^1653.90.  Appellant  has  appealed  from  the  above  hold- 
ing of  the  circuit  court,  and  appellee  has  filed  her  cross- 
appeal,  objecting  to  the  allowance  of  the  executor's  fees  in 
the  sum  of  -300.00,  and  to  the  rate  of  Interest  on  the  funds 
as  fixed  at  2%,   urging  such  rate  should  have  been  5„v. 

The  only  thing  this  court  finds  In  the  abstract  is  the 
trial  court's  findings  of  fact,  conclusions  of  law,  and  judg- 
ment, together  with  his  written  remarks;  testimony  of  appell- 
ant, who  was  called  as  an  adverse  witness  under  section  60  of 
the  Practice  act;  testimony  of  an  attorney  with  respect  to 
what  the  customary  fee  In  that  county  was  for  executors  or 
administrators  In  similar  estates;  and  testimony  of  appellee 
to  the  effect  that  she  had  importuned  appellant  at  divers 
times  to  close  the  estate.  Such  facts  as  are  set  out  from 
the  finding  of  the  trial  court,  are  supported  by  the  testimo  ly 
of  appellant.  We  find  nothing  in  Ms  testimony  that  speaks 
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in  his  behalf .   The  trial  court  had  the  parties  before  him 
and,  no  doubt,  with  much  information  not  appearing  in  the 
limited  record.   This  court  is  not  disposed  to  disturb 
the  judgment  as  rendered.   The  judgment  is  therefore  affirm- 
ed. 

Judgment  affirmed. 


Dove,  J. 


In  my  opinion  appellant  was  not  entitled 
to  any  fees  for  his  serx'ices  as  executor 
and  should  have  been  charged  with  interest 
at  the  rate  of  5%   upon  the  money  of  the 
estate  which  he  used  in  his  loan  company 
and  as  insisted  by  appellee  upon  her  cross - 
appeal.   In  all  other  respects  I  concur  in 
the  foregoing  opinion. 
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GEN.  NO.  9771 


314  I.A.  203' 

AGENDA  NO.  24 


IN  THE  APPELLATE  COURT  OP  ILLINOIS 
SECOND  DISTRICT 
FEBRUARY  TERM,  A.  D.  1942. 


REBECCA  CHRISTENSEN, 
APPELLANT, 
vs. 
ELMER  SCOGGIN,  doing  business 
as  TWIN  CITY  CAB  COMPANY,  ET  AL., 
APPELLEES . 


APPEAL  PROM  THE 
CIRCUIT  COURT  OP 
LAZE  COUNTY. 


HUFFMAN,  P.J. 

On  the  night  of  April  27,  1941,  appellee,  William 
Thommesson,  Jr.,  was  driving  a  car  south  on  Hickory 
street  in  the  city  of  VJaukegan.   Appellee,  Frank  H. 
Dickson,  was  riding  with  Thommesson.   James  Davis  was 
driving  a  car  west  on  Julian  street.   These  two  cars 
collided  at  the  intersection  of  Hickory  and  Julian 
streets.   The  car  being  driven  by  Davis,  after  the  im- 
pact, travelled  a  distance  of  approximately  sixty-five 
feet  when  it  went  over  the  curb  and  struck  the  house  of 
appellant,  damaging  same. 

Appellant  brought  suit  against  the  above  named 
parties  in  Justice  of  the  Peace  Court,  where  she  obtain- 
ed judgment  against  them  for  *250.00.   Davis,  the  driver 
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of  the  car  that  struck  appellant's  residence,  took 
no  appeal  from  the  above  judgment.   Thomiiiesson  and 
Dickson  appealed  therefrom  to  the  Circuit  Court  of 
Lake  county.   Trial  in  that  court,  before  a  jury, 
resulted  in  a  verdict  of  not  guilty  as  to  said  defendant- 
appellees  . 

Appellant,  plaintiff -below,  made  motion  for  a  direct- 
ed verdict  against  the  defendants  at  the  close  of  all  the 
evidence.   The  court  reserved  ruling  thereon  until  after 
verdict.   Following  verdict,  the  plaintiff-appellant 
filed  motion  for  judgment  notwithstanding  the  verdict. 
This  motion  and  motion  for  directed  verdict  were  denied 
by  the  court,  and  judgment  rendered  on  the  verdict  for 
the  defendant-appellees.   Appellant  has  prosecuted  this 
appeal  from  such  judgment,  urging  as  her  ground  for 
reversal,  the  refusal  of  the  trial  court  to  grant  her 
motion  -for  judgment  notwithstanding  the  verdict  and 
rendering  judgment  thereon. 

Appellant  testified  that  she  heard  a  loud,  noise  and 
upon  investigating  same,  found  the  taxicab  driven  by 
Davis  against  the  north  wall  of  her  house.   Thommesson 
was  called  as  an  adverse  witness.  He  states  that  he  was 
proceeding  south  on  Hickory  street  at  a  speed  of  approxi- 
mately twenty  to  twenty-five  miles  per  hour  and  with  his 
headlights  burning;  that  when  he  was  in  the  center  of  the 
intersection  of  the  two  streets,  the  taxicab  being  driven 
by  Davis,  and  travelling  at  a  speed  from  forty  to  forty- 
five  miles  per  hour,  collided  with  his  car,  continued  on 
up  the  street  until  it  struck  appellant's  house.   He  says 
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that  he  did  not  see  the  taxicab  until  it  was  upon  him. 
This  constituted  the  evidence  on  "behalf  of  appellant. 

Thommesson  testified  in  his  own  behalf,  in  substance 
the  same  as  when  called  as  an  adverse  witness  under  Sec- 
tion 60,  He  further  states  that  immediately  after  the 
accident,  he  went  up  to  the  taxicab  where  the  driver 
thereof  stated  in  explanation  of  the  collision  that  he 
did  not  have  any  brakes.  The  testimony  of  Dickson,  and 
another  passenger  of  the  Thomrieoson  car,  tends  to  corrobor- 
ate the  testimony  of  Thommesson.  The  question  of  negligence 
of  the  parties  in  this  case  was  a  proper  question  for  the 
jury  and  therefore  the  court  did  not  err  in  denying  appell- 
ant's motions.  The  judgment  is  affirmed. 

Judgment  affirmed. 
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AGENDA   NO.    3rl 


IN  THE 

APPELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT 

314 


February  Tprra,  1942 


J.  ERNEST  BROOK,  as  Executor  of 
the  Estate  of  GEORGE  S. WEDGE, 
deceased,  and  as  Executor  of  the 
Estate  of  AMY  If.  WEDGE,  deceased, 


-vs- 
WILLIAI'  A.  ROSING, 


Aooellant 


Appellee   ) 


APPEAL  FROM 
CIRCUIT  COURT 
OF  KANE  CO 


DOVE,  J.: 

George  S.  VJedge  died  August  1,  1P36.   For  upwards  of  fifteen  years 
he  and  William  A.  Rosing,  appellee,  had  been  partners  in  the  business 
of  selling  and  distributing  gasoline,  oils  and  products  connected 
therewith.   The  business  was  conducted  as  the  Antioch  Oil  Company.   After 
the  death  of  George  S.  ".edge,  appellant,  as  Executor  of  his  estate,  nd 
Amy  II.  "/edge,  surviving  widow,  instituted  suit  in  the  circuit  court  of 
Kane  County  against  appellee  as  surviving  partner,  for  a  partnership 
accounting.   The  widow  died  during  the  pendency  of  the  action,  and  ap- 
pellant, as  executor  of  her  estate,  was  substituted  in  her  stead. 

During  the  time  Wedge  and  Rosing  were  associated  in  business  to- 
gether they  acquired  v  rious  tracts  of  real  estate,  some  of  them  in  the 
course  of  business,  and  others  as  a  speculation.   They  had  no  written 
agreement  o:o  articles  of  co-partnership,  either  as  to  the  gasoline  and 
oil  business  or  as  to  any  of  their  real  estate  dealings.  A  stipulation 
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was  filed  in  the  cause  disposing  of  all  matters  in  dispute  except 
a  transaction  in  relation  to  190  acres  known  as  the  Druce  farm, 
which  appellant  claims  was  a  direct  transaction  of  the  Antioch  Oil 
Company  partnership,  and  that  he  is  entitled  to  reimbursement  for 
one-half  of  the  initial  payment  of  $15,000.00  made  by  George  S.  JecL'fK. 
on  the  purchase  price.  Appellee  claims  the  transaction  was  not  that 
of  the  Antioch  Oil  Company  partnership , but  was  a  separate,  independ- 
ent matter  in  which,  after  Wedge  had  contracted  for  the  farm  individ- 
ually, he,  Rosing,  was  let  into  the  transaction  under  an  agreement 
that  when  the  farm  was  sold,  "ledge  was  to  first  take  his  $15,000.00 
out  of  the  proceeds,  and  the  profits,  if  any,  were  to  be  equally 
divided  between  them.  The  special  master  to  whom  the  cause  was  re- 
ferred filed  a  report  finding  in  favor  of  the  contentions  of  appellee. 
Exceptions  to  the  report  were  overruled,  a  decree  in  accordance  with 
the  master's  findings  was  entered,  a.nd  this  appeal  followed. 

The  purchase  price  of  the  farm  was  $47,500,00,  of  which  Wedge 
paid  $15,000.00.   "/hen  the  deal  was  finally  closed  on  Marsh  1,  1927, 
the  title  was  conveyed  by  Bruce  to  George  S.  Wedge  and  William  A. 
Rosing,  who  executed  a  promissory  note,  and  a  trust  deed,  to  secure 
the  payment  of  the  remainder  of  the  purchase  price  on  or  before  five 
years  thereafter.   Interest  on  the  mortgage  of  $1950.00  per  annum  and 
the  taxes  of  §300.00  to  $325.00  each  year,  aggregating  approximately 
$18,000.00  to  019, 000. 00, were  paid  by  checks  of  the  Antioch  Oil  Company. 
On  two  occasions,  the  last  one  in  1G36,  the  semi-annual  interest  install- 
ment was  paid  by  Rosing.  He  testified  the  company  funds  were  low  when 
he  made  the  last  payment  a.nd  "Wedge  would  not  pay  any  more  interest,  he 
quit;"  that  there  were  no  distributions  of  cash  in  1935  and  1936,  because 
they  had  installed  a  new  station  at  Fox  Lake,  which,  beside  paying  interest 
on  the  Druce  ^v**1-,  took  more  than  they  made  in  profits. 
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The  inventory  filed  in  the  probate  court  by  appellee  as  surviving 
partner,  lists  the  Druce  farm,  as  encumbered  by  the  trust  deed  mention- 
ed.  The  estimated  value  of  the  premises  is  placed  at  $14,250.00,  with 
no  net  value  to  the  estate.   Some  time  thereafter,  in  1937,  Druce  filed 
a  suit  to  foreclose  the  trust  deed.      The  matter  was  compromised  by  a 
reconveyance  of  the  farm  to  Druce  and  a  cash  payment  of  §7000.00,  of 
which  the  estate  of  George  S.  /edge  paid  one-hFlf,  and  Rosing  paid  the 
other  half.   The  Instant  suit  was  filed  about  one  month  later. 

Druce  testified  the  farm  was  sold  to  George  3.  Wedge  and  William  A. 
Rosing.  T.J.Stahl,  a  real  estate  agent,  testified,  in  substance,  that 
he  represented  D*u«,  in  the  sale  of  the  farm;  that  on  August  28,  1926, 
he  made  the  Bale  to  Wedge.   He  referred  to  his  sales  sheet  for  that  month 
showing  the  transaction.  He  further  testified  that  at  the  time  of  such 
sale  he  dealt  only  with  Wedge;  that  thereafter  and  before  the  sale  was 
closed  on  March  1,  1927,  he  talked  with  W©dge  at  Antioch  in  regard  to 
the  closing;  that  Wedge  told  him  he  was  going  to  close  up  soon  and  that 
Rosing  was  going  into  the  deal  from  that  time  on;  thf  t  he  (Wedge)  was 
buying  the  property,  but  Rosing  was  going  to  be  in  the  deal  from  then  on 
as  to  any  earnings;  that  '.'edge  told  him  he  was  putting  in  the  down  paypent 
of  $15,000.00,  and  did  in  fact  put  it  in;  ?nd  that  './edge  further  said 
that  in  case  there  ms.b   a  sale  he  was  to  get  his  money  first  and  then 
Rosing  was  to  be  in  on  the  deal  in  all  the  profits. 

So  far  as  the  abstract  discloses,  Druce' s  testimony  that  the  farm 
was  sold  to  Wedge  and  Rosing  may  have  been  based  solely  upon  the  fact 
that  when  the  transaction  was  finally  closed,  the  deed  was  made  to  both 
of  them.  Heither  he  nor  anybody  else  testified  to  any  fact  that  contra- 
dicts or  tends  to  impeach  the  testimony  of  Stahl.   It  is  not  inherent- 
ly improbable,  and  the  court  could  not,  without  committing  error,  reject 
it.   (llamraina  v.  Homeland  Insurance  Co.,  371  111.  555.) 
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wedge  and  Rosing  owned  a  lot  back  of  the  First  National  Bank 
in  Antioch  and  a  farm  known  as  the  Kelson  farm.   During  "hedge's 
lifetime  appellee  traded  his  half  interest  in  the  lot  to  Wedge  for 
hedge's  half  interest  in  the  Kelson  farm  and  appropriate  deeds  were 
executed.  Rosing  testified  that  none  of  the  three  transactions  as  to 
the  Druce  farm,  the  lot  back  of  the  bank,  or  the  Kelson  farm  were 
operated  directly  in  connection  with  the  oil  company  business;  that 
they  had  no  stations  on  them,  and  they  did  not  use  them  in  any  way  in 
connection  with  the  business;  that  an  eighty  acre  tract  in  Wisconsin, 
about  two  miles  from  Antioch,  and  known  as  the  Paschen  place,  was 
deeded  directly  to  the  witness  in  satisfaction  of  a  debt  to  the  oil 
company,  and  the  title  was  still  ^n  his  name;  that  the  title  to  another 
one  acre  tract  knov/n  as  the  Kew  Llunster  property  with  a  road  house  and 
gasoline  station  on   it  was  In  his  name;  that  the  interest  in  the  oil 
company  was  taken  in  payment  or  part  payment  of  an  account,  and  the 
oil  company  has  an  equity  in  it  of  about  $900.00;  and  that  the  witness 
bought  a  mortgage  on  it  to  protect  their  interest, 

Ur.on  being  recalled,  Rosing  testified,  over  objection,  that  there 
were  no  other  partnerships  in  real  est-te  like  the  one  in  the  Druce 
farm;  that  he  did  not  have  anything  at  all  to  do  with  the  purchase  of 
the  Druce  farm  at  the  time  it  was  purchased;  and  that  something  was  said 
to  him  by  tfedge  after  August,  1326,  and^the  date  cf  the  note  and  trust 
deed,  as  to  the  basis  on  which  he  might  become  a  partner  in  the  Druce 
farm.   Kb  attempt  was  made  to  show  what  Wedge  said  to  him.   If,  as  claimed 
by  appellant,  this  testimony  was  incompetent,  that  fact  does  not  consti- 
tute reversible  error.  The  testimony  of  Stahl  was  sufficient  to  show  the 
character  of  the  transaction,  and  it  is  presumed  the  chancellor  did  not 
consider  any  incompetent  testimony  admitted  by  the  master. 
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.Yhen  the  competent  testimony  is  summarized  it  shows  that  '.'.'edge 
and  appellee  owned  various  pieces  of  real  estate  together  at  differ- 
ent times.   Some  of  thera,  including  the  tract  where  their  business 
was  located,  were  owned  and  operated  in  connection  with  the  Antioch 
Oil  Company  partnership.   Other  tracts  which  they  owned,  and  in  con- 
nection with  which  they  engaged  in  business  activities  together,  had 
no  connection  with  that  business.  The  testimony  falls  far  short  of 
showing  that  the  Druce  farm  belonged  to  that  partnership  as  an  asset 
of  the  business.   While  appellee  inventoried  it  in  the  probate  court 
as  a  partnership  asset,  it  is  apparent  that  his  interpretation  of  the 
meaning  of  the  term  "partnership"  included  everything  that  he  and  Wedge 
owned  and  operated  together.   In  his  testimony  he  repeatedly  spoke  of 
their  owning  tracts  as  partners,  which  he  testified  had  no  connection 
with  the  Antioch  Oil  Company,  and  he  admits  a  partnership  in  the  Druce 
farm  under  a  like  state  of  facts.   The  master  and  the  chancellor  de- 
nominated it  as  a  joint  venture,  but  whether  it  was  the  one  or  the  other 
we  regard  as  of  no  consequence.   The  test,  by  the  issue  made  by  the 
pleadings,  is  whether  its  ownership  was  directly  connected  with  the 
Antioch  Oil  Company  partnership.   A  significant  circumstance  in  this 
case  is  that  when  the  $7000 «00  was  paid  Druce,  the  record  does  not  show 
that  appellant  made  any  claim  such  as  he  now  makes,  but  contributed  one- 
half  the  amount.  If  he  felt  that  appellee  was  liable  for  half  of  the 
$15,000.00,  it  is  not  suggested  why  he  did  not  call  upon  him  to  pay  it 
at  that  time,  and  save  the  estate  from  paying  the  i)3500.00  which  he  paid 
as  executor. 

Here,  as  in  Kehrkorn  v,  Tissier,  352  111.  131,  there  is  no  showing 
that  the  Druce  farm  was  purchased  with  partnership  money  or  for  partner- 
ship purposes  of  the  Antioch  Oil  Company,  or  that  it  was  entered  on  its 
books  as  the  property  of  that  partnership,  or  that  there  was  a  contract 
or  understanding  between  the  partners  in  that  business  that  the  farm  was 
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the  property  of  that  partnership,   In  that  ca.se  the  court  held  that 
in  the  absence  of  any  one  or  more  of  these  controlling  factors  to  show 
that  the  property  was  partnership  property,  a  finding  that  it  was  such 
could  -  ot  tee  sustained.  The  opinion  cites  Robinson  Bank  v.  Killer,  153 
111.  344,  and  Alkire  v.  Kahle,  123  id.  496. 

The  fact  that  the  interest  and  taxes  were  paid  for  a  number  of 
years  out  of  the  Antioch  Oil  Company  funds  we  do   not  regard  as  showing 
the  farm  was  an  asset  of  that  business.   Each  partner  had  an  eaual  share 
in  the  business.  Rosing  testified  he  never  at  any  time  that  he  knew  of 
withdrew  from  the  oil  company  business  any  money  when  a  like  amount  was 
not  paid  to  Wedge.   The  mechanics  of  each  one  withdrawing  from  the  busi- 
ness an  amount  equal  to  half  the  interest  or  taxes  and  then  individual- 
ly applying  the  money  to  the  payment  thereof,  would  have  no  difference 
in  effect  than  paying  the  amount  in  one  sum  from  the  oil  company  funds. 

In  Blakeslee  v.  Blakeslee,  265  111.  48,  it  was  sought  to  establish 
the  real  estate  involved  was  partnership  property.   One  of  the  partners 
owned  the  property.   A$  the  time  the  partnership  was  entered  into  the 
other  partner  agreed  to  purchase  a  one-half  interest  in  the  real  estste 
and  the  articles  of  agreement  so  provided.   The  real  estate  was  act- 
ually used  by  the  partnershi  in  conducting  its  business  of  a  general 
warehouse  and  storage.   The  partnership  bocks  showed  the  real  estate 
was  treated  as  a  partnership  apset.   Yet,  notwithstanding  these  facts 
the  court  held  the  real  estate  was  not  a  part  of  the  partnership  assets. 

In  Robinson  Bank  v.  Miller f  supra,  the  court  said: 

"When  the  indention  of  the  partners  to  convert  the  land  into 
firm  property  is  inferred  from  circumstances,  the  circumstances  must 
be  such  as  do  not  admit  of  any  other  eoually  reasonable  and  satisfac- 
tory explanation.   (Parsons  on  Part.  sec.  367.)  And  where  it  is  sought 
to  show  a  conversion  of  land  into  personalty  by  agreement  of  the  part- 
ners, such  agreement  must  be  clear  and  explicit.   (17  Am,  &  Eng.  Enc.  of 
Law,  page  954,  and  cases  cited. H 
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The  mere  fact  that  ''edge  and  Rosing  were  partners  in  the  Antioch 
Oil  Company  did  not  make  real  estate  purchased  by  one  of  them  partner- 
ship property  of  that  partnership.   To  make  it  so  it  must  have  oeen 
purchased  with  the  partnership  funds  for  the  partnership  purposes,  or 
at  least  there  must  have  teen  one  of  these  elements  present.   (Thanos 
V.  Thanos,   313  111.  499,  citing  the  Blakeslee  case,  the  Robinson  Bank 
case  and  the  Alkire  case,  supra.) 

The  fact  that  the  grantees  in  the  deed  were  not  mentioned  as  partners 
therein,  is  a  factor  indicating  the  real  estate  was  not  to  be  considered 
as  a  transaction  of  the  Antioch  Oil  Company.   O'ehrkorn  v.  Tissier, 
supra;  Robinson  Bank  v.  Miller,  supra.) 

The  evidence  not  only  fails  to  sustain  the  contentions  of  appell- 
ant, but  fully  justifies  the  findings  of  the  master  and  the  decree  of 
the  chancellor.   The  decree  is  accordingly  affirmed. 

Decree  affirmed. 
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Iff  THE 

APPELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT. 

FEBRUARY  TERM.  A.  D.  1942. 


/     J  / 


JOHN   JOHNSON,    Administrator 

of  the  Estate  of  Arthur  John- 
son,   Deceased, 

Appellant, 


vs. 
EDWARD  MUELLER, 


Appellee, 


Appeal  from 
Circuit  Coirt, 
Will  County. 


>^ 


WOLFE,  —   J. 


.John  Johnson,  as  Administrator  of  the  Estate  of  Arthur 
Johnson,  deceased,  started  a  suit  in  the  Circuit  Court  of  Will  County, 
against  Edward  Mueller  in  which  he  claimed  damages  for  the  wrongful 
death  of  Arthur  Johnson,  the  plaintiff's  intestate.   The  complaint 
consisted  of  one  count  and  charged  the  defendant  with  negligence  in 
one  or  more  of  the  following  acts.   First,  the  violation  of  the  State 
Statute  by  parking  his  car  on  a  two-lane  paved  State  Highway  with  no 
tail  light  turning.   Second,  with  common  law  negligence  in  his  failure 
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to  signal  that  his  car  was  so  parked;  and  third,  the  negligent  manner 
of  operating  and  the  controlling  of  his  car.   It  is  then  alleged, 
that  as  a  direct  and  proximate  result  of  such  negligence,  that  the 
car  in  which  the  plaintiff's  intestate  was  riding,  collided  with  the 
car  of  the  defendant,  and  that  the  plaintiff's  intestate  sustained 
serious  injuries  to  his  head,  and  as  a  direct  and  proximate  result 
of  such  injuries,  he  became  insane  and  while  in  a  state  of  insanity, 
and  as  a  proximate  result  of  said  collision  and  injui'ies,  the  plain- 
tiff's intestate  committed  suicide.   The  complaint  also  alleged  that 
just  prior  to,  and  at  the  time  of  the  collision  in  question,  the 
plaintiff's  intestate  was  in  the  exercise  of  due  and  ordinary  care 
for  his  own  safety. 

The  defendant,  Edward  Mueller,  filed  his  answer  in  which 
he  denied  all  the  material  allegations  of  the  complaint.   The  case 
was  submitted  to  a  jury,  who  found  the  issues  in  favor  of  the  defendant. 
The  plaintiff  entered  a  motion  for  a  new  trial,  which  was  overruled 
by  the  trial  court.   Judgment  was  entered  on  the  verdict  in  favor  of 
the  defendant.   It  is  from  this  judgment  that  the  appeal  is  prosecuted. 

The  appellant,  in  his  argument  says:   "The  reversible  errors 
which  we  believe  the  record  to  contain,  all  pertain  to  that  phase  of 
the  case  dealing  with  the  nature  (i.e.,  cause)  of  the  decedent's  in- 
sanity and  the  actuating  force  which  resulted  in  his  suicide.   Because 
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of  this  we  shall  devote  little  space  to  the  question  of  liability 
insofar  as  it  may  rest  on  the  facts  incident  to  the  collision  between 
the  automobiles.   It  should  be  sufficient  to  point  out  that  this  Court, 
in  an  opinion  by  Justice  Wolfe,  affirming  the  judgment  rendered  in 
the  case  in  which  Charles  Johnson,  the  father,  sued  for  injuries  re- 
ceived in  the  same  accident,  said:   We  have  reviewed  the  evidence 
and  it  is  our  opinion  that  it  sustains  the  contention  of  the  appellee 
that  at  the  time  of  the  collision  of  the  cars  there  was  no  tail  light 
burning  on  the  appellant's  car,  and  the  snow  on  the  shoulder  of  the 
road  was  not  deep  enough  to  prevent  the  appellant  from  driving  his 
car  off  of  the  slab  onto  the  dirt  shoulder  of  the  road."   (Johnson 
v.  Mueller,  Cen.  Ho.  8632,  Abs.  Bee.  273,  111.  App.637.) 

The  appellant  has  omitted  a  very  pertinent  part  of  that 
paragraph  which  precedes  the  part  that  he  quotes.   It  will  be  recalled 
that  in  the  former  case  the  plaintiff  was  successful  in  his  suit,  and 
the  jury  found  the  issues  in  favor  of  the  plaintiff  and  in  that 
connection  the  language  quoted  by  the  arjpellant  was  used,  but  is 
preceded  by  the  following:   "These  are  questions  of  fact  to  be  de- 
cided by  the  jury,  and  unless  this  Court  can  say  that  the  verdict 
is  manifestly  against  the  weight  of  the  evidence,  we  would  not  be 
justified  in  reversing  the  case  for  the  reason  that  this  Court  on  a 
review  of  the  evidence,  might  reach  a  different  conclusion  from  that 
of  the  trial  court  and  jury." 
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4. 

In  the  former  case  Francis  Johnson,  a  son  of  the  plaintiff, 
testified  that  he  was  riding  in  the  car  with  his  father  and  "brother 
and  he  did  not  see  any  tail  light  on  the  Mueller  car,  and  that  there 
wasn't  any  snow  on  the  shoulder  of  the  road  to  amount  to  anything. 

John  Johnson,  a  son  of  Charles  Johnson,  testified  that  he 
went  down  to  the  scene  of  the  accident  the  next  day,  and  there  was  only 
about  two  inches  of  snow  on  the  shoulder  of  the  pavement. 

Mike  Y/alsh  testified  that  he  was  following  the  Johnson  car 
and  bumped  into  it  slightly  after  the  accident;  that  he  could  not  say 
whether  or  not  a  tail  light  was  on  the  Mueller  car  at  the  time,  and 
that  there  mi^ht  have  been  some  snow  on  the  shoulder  of  the  road. 

Charles  Johnson,  the  plaintiff,  testified  that  he  was  riding 
in  the  front  seat  of  the  car  looking  straight  ahead  and  he  saw  no  tail 
light  on  Mueller's  car. 

Mrs .  Will  Murphy  testified  that  she  was  riding  in  another 
car  and  approached  the  Mueller  car  and  saw  that  the  tail  light  of  the 
car  was  burning  and  saw  Mr.  Mueller  at  the  car,  putting  a  blanket 
over  the  radiator;  that  they  drove  on  past  the  car,  and  in  her  estima- 
tion, there  was  about  two  feet  of  snow  on  the  shoulder  of  the  road. 

Mrs.  Mollie  Lawlor  who  was  in  the  same  car  with  Mrs.  Murphy 
testified  to  practically  the  same  thing.   Edward  Mueller,  the  defendant, 
testified  that  the  tail  light  of  his  car  was  burning  before,  and  at  the 
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5. 
time  of  the  collision,  and  that  the  snow  on  the  shoulder  of  the  read 
at  the  place  where  the  accident  occurred,  was  between  two  and  three 
feet  deep.   This  was  the  testimony  on  which  the  jury  based  their 
verdict  of  whether  the  tail  light  on  the  Mueller  car  was  burning,  and 
as  to  the  depth  of  the  snow  on  the  side  of  the  road.   The  jury  evi- 
dently believed  the  witnesses  for  the  plaintiff  who  said  that  there 
was  only  a  small  amount  of  snow  on  the  shoulder  of  the  road,  and  that 
Mueller  could  very  easily  have  driven  his  car  off  onto  the  shoulder 
and  prevented  the  accident. 

In  the  present  case  Francis  Johnson  testified  that  he  was 
in  the  car  with  his  father  and  brother,  and  that  the  tail  light  on  Mr. 
Mueller's  car  was  not  burning,  and  that  the  snow  on  the  side  of  the 
road  was  slight.   Mr.  William  G-lenney  was  not  called  at  the  first  trial, 
but  testified  at  this  trial  that  he  remembered  going  to  the  scene  of 
the  accident,  and  in  his  opinion  there  was  about  four  inches  of  snow 
on  the  shoulder  of  the  pavement.   He  said  Ms  attention  had  not  been 
called  to  the  amount  of  snow  since  the  time  of  the  accident  in  1930, 
up  until  the  time  he  testified,  and  that  he  only  knew  he  was  going 
to  be  a  witness  a  few  days  before  he  testified.   He  did  not  testify 
in  regard  to  the  tail  light. 

John  Johnson,  the  present  administrator  bringing  this  suit, 
testified  that  he  was  not  at  the  scene  of  the  accident  when  it  occurred, 
but  drove  down  the  next  day,  and  that  in  his  opinion,  there  was  about 
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6. 
three  inches  of  snow  on  the  shoulder  of  the  road.   These  are  the  only 
witnesses  that  testified  for  the  plaintiff,  as  to  the  depth  of  the 
snow  on  the  shoulder  of  the  road,  or  as  to  whether  the  tail  light  of 
the  Mueller  car  was  burning. 

On  behalf  of  the  defendant,  Mr.  George  Kuhn  testified 
that  there  had  been  several  hard  snows  previous  to  the  accident,  and 
that  the  right  of  way  had  been  cleaned  off,  and  in  his  opinion,  the 
snow  on  the  shoulder  of  the  road  at  and  near  the  place  where  the 
accident  occurred,  was  four  and  maybe  five  feet  deep  in  places. 

Joseph  Murphy  testified  that  he  had  occasion  to  travel 
this  road  frequently  and  knew  its  condition  on  the  night  of  the  acci- 
dent, and  that  there  had  been  several  snows  previous,  and  that  in  his 
opinion,  the  snow  was  at  least  a  foot  and  a  half  to  three  feet  deep, 
and  it  covered  both  shoulders  of  the  road. 

Harold  Barton  testified  that  he  lived  close  to  the  scene 
of  the  accident;  that  he  knew  the  condition  of  the  roads  generally 
in  that  community,  and  that  on  the  night  of  the  accident,  at  the 
place  in  question,  in  his  opinion  the  snow  was  from  a  foot  and  a 
half  to  three  feet  deep;  that  there  had  been  several  hard  snows 
previous  to  the  accident. 

Mr.  Edward  Pester  testified  that  he  drove  down  to  the 
scene  of  the  accident  the  next  day,  and  observed  the  condition  of 
the  shoulders  with  reference  to  the  snow,  and  in  his  opinion  that 
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7. 
the  snow  was  from  two  to  four  feet  deep. 

Mr.  Edward  Mueller  testified  that  in  his  opinion  the 
snow  on  the  shoulder  at  the  scene  of  the  accident  was  three  feet 
deep,  and  the  tail  light  of  his  car  was  burning. 

Mrs.  Leo  Murphy  testified  that  she  and  Mrs.  Mollie  Law lor 
were  coning  down  the  road;  that  she  was  driving  her  car  on  the  night 
of  the  accident  in  question;  that  as  she  approached  the  car  of  the 
defendant,  she  noticed  a  red  light,  which  was  the  tail  light  of  the 
defendant's  car,  and  it  was  burning;  that  she  pulled  her  car  to  the 
left  of  his  car,  stopped  about  a  minute,  and  saw  that  it  was  Mr. 
Edward  Mueller's  car;  that  he  was  blanket ting  the  radiator;  that  the 
snow-ploughs  had  gone  through  and  pushed  the  snow  from  the  highway 
onto  the  shoulder,  and  in  her  opinion  it  varied  from  two  to  three 
feet  in  depth. 

Mrs.  Mollie  Lawlor  testified  that  she  was  with  Mrs.  Leo 
Murphy,  as  she  drove  down  the  road  and  approached  the  car  of  Edward 
Mueller;  that  the  first  thing  they  noticed  was  the  red  tail  light 
burning  on  Mueller's  car;  that  Mrs.  Murphy  drove  her  car  to  the  left 
around  the  Mueller  car;  that  they  noticed  Mueller  standing  by  the 
side  of  his  car,  and  that  the  radiator  was  steaming;  that  they  had 
had  severe  snowstorms  prior  to  the  accident,  and  in  her  opinion,  the 
snow  on  the  shoulder  of  the  highway  was  practically  three  feet  deep. 
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It  is  upon  this  evidence  that  the  jury,  in  the  present  case,  based 
their  verdict  and  evidently  believed  that  the  tail  light  of  the 
defendant,  Mueller's  car  was  burning,  and  that  the  snow  on  the  shoulder 
of  the  road  next  to  the  pavement  was  at  least  two  to  four  feet  deep. 

That  the  defendant's  car  was  steaming  and  his  vision  ob- 
scured by  the  overheating  of  his  engine,  is  not  disputed  in  this  case. 
The  only  disputed  questions  of  fact,  as  to  how  the  accident  occurred, 
is  whether  the  defendant  had  the  tail  light  on  his  car  burning  at  the 
time  of  the  accident,  and  whether  the  depth  of  the  snow  on  the  shoulders 
of  the  highway  was  deep  enough  that  it  was  impractical  for  him  to  drive 
his  car  off  of  the  paved  part  of  the  highway  onto  the  shoulder  of  the 
road.   These  were  questions  of  facts  for  the  jury  to  decide.   They 
evidently  gave  more  credence  to  the  testimony  of  the  defendant's 
witnesses  than  they  did  to  those  of  the  plaintiff.   Prom  a  review  of 
the  evidence,  we  are  clearly  of  the  opinion  that  the  weight  of  the 
evidence  supports  the  contention  of  the  defendant,  that  the  snow  was 
from  eighteen  inches  to  three  feet  deep  on  the  side  of  the  pavement, 
and  that  the  tail  light  of  his  car  was  burning. 

It  is  contended  that  the  defendant  violated  the  provision 
of  Section  185  of  Chapter  95^  of  the  Illinois  Revised  Statute.   That 
part  of  the  Statute  pertinent  to  the  Issues  herein,  is  as  follows; 
"Upon  any  highway  outside  of  a  business,  resident  or  suburban  district 
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9. 
no  person  shall  stop,  park,  or  leave  standing  any  vehicle,  whether 
attended  or  unattended  upon  a  paved,  or  improved,  or  a  main  travelled 
part  of  the  highway  vjhen  it  is  practical  to  stop,  park,  or  so  leave 
such  vehicle  off  such  part  of  said  highway,  etc."  When  a  car  is 
stopped  upon  a  highway,  no  hard  and  fast  rule  can  he  laid  down  as  to 
whether  it  would  be  practical  to  drive  off  onto  the  shoulder,  hut 
each  case  must  he  decided  upon  the  evidence  as  presented,  as  a  question 
of  fact  for  the  jury  to  determine.   Evidently  the  jury,  by  their 
verdict,  has  determined  this  question  in  favor  of  the  defendant. 

It  is  contended  by  the  appellee  that  the  plaintiff's 
intestate  was  guilty  of  contributory  negligence,  as  a  matter  of  law. 
The  appellee  was  driving  his  car  down  a  paved  highway,  and  as  before 
stated,  stopped  on  account  of  his  engine  overheating  and  steam  escaping 
from  the  radiator,  and  obscuring  his  vision  through  the  windshield. 
He  stopped  upon  the  highway  and  it  is  conceded  by  everyone  that  there 
was  snow  on  the  ground.   It  is  shown  by  a  preponderance  of  the  evidence 
that  the  tail  light  of  the  defendant's  car  was  burning.   The  evidence 
is  all  to  the  effect  that  the  driver  of  the  car  was  looking  towards 
the  defendant's  car,  but  did  not  see  it  in  time  to  avoid  a  collision, 
and  drove  into  the  back  end  of  the  car.   The  owner  of  the  car  in  which 
Arthur  Johnson  was  riding  and  driving,  testified  that  it  was  not  exactly 
a  clear  night,  but  that  he  could  see  well,  and  his  windshield  was  clear. 
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I-  this  is  true,  whether  the  defendant's  car  had  a  tail  light  on  it 
or  not,  it  seems  that  a  careful  driver  would  observe  this  car  standing 
upon  a  highway  with  shoulders  covered  with  snow,  in  tine  to  avoid  a 
collision.   Other  people  travelling  in  the  same  direction  as  the 
plaintiff  and  defendant,  testified  that  they  saw  the  car  when  they 
were  between  five  and  six  hundred  feet  away  from  it;  that  they  saw 
the  red  tail  light  burning,  drove  on  and  pulled  out  to  the  side  of 
the  car  and  stopped  to  see  what  was  the  matter,  and  observed  Mr. 
Mueller  holding  a  laprobe  or  blanket  over  the  steaming  radiator. 
The  jury,  on  the  evidence  introduced  by  both  plaintiff  and  defendant, 
would  be  justified  and  probably  did  find  that  the  negligence  of  the 
plaintiff's  intestate  contributed  to  his  injuries. 

Prom  a  review  of  the  evidence  in  this  case,  it  is  our  con- 
clusion that  if  the  jury  had  found  the  Issues  in  favor  of  the  plaintiff, 
the  verdict  Could  not  stand,  as  it  would  be  against  the  manifest  weight 
of  the  evidence.   Before  the  plaintiff  could  recover,  it  was  necessary 
to  prove  that  at,  and  just  prior  to  the  accident  in  question,  that 
the  deceased  was  in  the  exercise  of  due  and  ordinary  care  for  his  own 
safety,  and  that  the  defendant  was  guilty  of  negligence  that  was  the 
proximate  cause  of  the  injixry  to  the  plaintiff's  intestate.   The  jury, 
by  their  verdict,  have  found  against  the  plaintiff,  relative  to  these 
issues. 
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The  appellant's  main  argument  is  directed,  to  the  complained  of 
errors  of  the  trial  court  in  the  admission  of  expert  testimony  relative 
to  the  insanity  of  plaintiff's  intestate.   In  view  of  the  fact  that 
we  have  found  that  the  plaintiff  failed  to  maintain  his  case  by  a 
preponderance  of  the  evidence,  that  plaintiff's  intestate  was  in  the 
exercise  of  due  care  for  his  own  safety,  and  not  guilty  of  negligence 
that  was  the  proximate  cause  of  his  injuries,  and  that  the  defendant 
was  guilty  of  negligence,  as  charged  in  his  complaint,  the  injuries 
that  plaintiff's  intestate  may  have  received  by  reason  of  the  collision, 
becomes  immaterial  in  the  case,  and  for  that  reason  we  have  not  con- 
sidered the  assignment  of  errors  relative  to  this  part  of  the  case. 

Complaint  is  made  in  regard  to  the  defendant's  given  in- 
struction No.  11.   We  do  not  approve  of  the  language  as  used  therein, 
but  in  View  of  our  statement,  relative  to  the  evidence,  we  think  this 
instruction  becomes  immaterial,  as  it  does  not  relate  to  the  negligence 
of  the  defendant,  or  to  the  contributory  negligence  of  the  plaintiff, 
but  only  as  to  the  injuries  sustained  by  the  deceased,  and  the 
connection  of  such  injuries  with  the  accident  in  question. 

The  Judgment  of  the  Trial  Court  is  hereby  affirmed. 

Affirmed. 
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IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT. 
FEBRUARY  TERM,  A.  D.  1942. 


ELIZABETH  m,  JONES, 

(Plaintiff)  Appellee, 


ILLINOIS  I OViA  POWER  COMPANY, 
a  corporation, 
( Defendant )  Appellant , 


Appeal  from 
Circuit  pourV 
of  Peoria  Count 


WOLFE,—  J. 

Elizabeth  M.  Jones  brought  suit  in  the  Circuit  Court  of 
Peoria  County,  against  the  Illinois  Iowa  Power  Company  for  personal 
injuries  which  she  alleged  she  had  received  while  riding  as  a  guest 
in  an  automobile  owned  and  driven  by  Ray  Bush,  when  his  car  ran  into 
the  rear  of  one  of  the  defendant's  passenger  buses.   The  complaint 
consists  of  three  counts  in  which  it  is  alleged  that  the  plaintiff 
was  riding  as  a  guest  in  the  Bush  car  and  that  the  defendant  was 
operating  the  bus  in  question,  in  its  business  of  transporting 
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passengers  for  hire,  and  that  the  plaintiff,  at  all  times,  was 
in  the  exercise  of  due  and  ordinary  care  for  her  own  safety,  and  that 
by  reason  of  the  negligence  of  the  defendant,  she  was  injured}  that 
the  plaintiff  was  riding  in  a  northerly  direction  on  Adams  Street; 
that  Adams  Street  intersects  Homestead  Avenue;  that  Adams  Street 
runs  practically  north  and  south,  and  Homestead  Avenue  practically 
east  and  west;  that  the  bus  made  a  sudden  stop  and  the  can,  in  which 
she  was  riding,  crashed  into  it.   The  second  count  alleges  that  the 
defendant  drove  its  motor-bus  past  the  intersection  of  Adams  and 
Homestead  Street  and  negligently  made  a  sudden  stop  near  the  center 
of  the  intersection,  and  as  a  result  thereof,  the  collision  occurred. 
Count  3  alleged  that  the  defendant  violated  Section  138  Chapter  95§ 
Illinois  Revised  Statutes,  in  that  the  defendant  did  not  stop  its 
hus  within  twelve  inches  of  the  right-hand  curb,  as  required  by  the 
statute,  and  that  such  negligence  caused  the  collision  in  which 
the  plaintiff  was  injured. 

The  defendant  filed  its  answer  in  which  it  admitted  the 
allegations  of  the  complaint  with  reference  to  the  location  of  the 
accident,  its  ownership  and  operation  of  the  bus,  and  its  business 
of  transporting  passengers  for  hire  at  the  time  and  place  of  the 
accident,  but  denied  each  and  every  other  allegation  contained 
in  all  of  the  counts  of  the  complaint.   The  answer  admitted  the 
existence  of  the  sections  of  the  statute  set  forth  in  count  3  of  the 
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complaint,  but  denied  that  it  violated  said  section  of  the  statute 
within  the  intent  of  the  section,  and  the  legislature  in  the  enact- 
ment thereof,  and  denied  that  such  statute  applied  to  the  defendant 
operating  as  a  public  utility  under  the  laws  of  the  State  of  Illinois. 

The  case  was  tyled  before  a  jury,  and  at  the  close  of  the 
plaintiff's  evidence,  the  defendant  moved  the  Court  to  instruct  the 
jury  to  find  the  defendant  not  guilty.   This  motion  was  denied.   At 
the  close  of  all  of  the  evidence  In  the  case  a  similar  motion  was 
presented  to  the  Court,  and  this  motion  was  also  denied.   The  jury  re- 
turned a  verdict  finding  the  defendant  guilty  and  granting  the  plain- 
tiff damages  in  the  amount  of  ,;.  1,500.00.   The  defendant  moved  for 
judgment  notwithstanding  the  verdict,  which  was  denied.   They  then 
entered  a  motion  for  a  new  trial,  which  was  likewise  denied,  and  judg- 
ment was  entered  in  favor  of  the  plaintiff  on  the  verdict.   It  is  from 
this  judgment  that  the  appeal  Is  prosecuted. 

The  evidence  shows  that  north  Adams  Street  runs  approximately 
north  and  south  and  Homestead  Avenue  runs  nearly  east  and  west,  and 
intersects  north  Adams,  and  at  this  intersection  the  collision  in 
question  occurred;  that  the  plaintiff  and  her  husband,  Archie  W.  Jones, 
were  riding  In  the  automobile  of  Kay  Bush,  and  that  Mr.  Bush  was  driving 
the  car.   Mrs.  Jones  was  sitting  next  to  Mr.  Bush  and  her  husband  was 
at  her  right,  all  In  the  front  seat  of  the  automobile;  that  these  three 
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4. 
people  had  been  together  all  of  the  afternoon,  and  that  the  accident 
occurred  at  7:30  or  3:00  o'clock  in  the  evening  on  Easter  Sunday 
April  9,  1939;  that  the  regular  route  for  the  bus  was  north  on  Adams 
Street:  that  the  Bush  car  drove  onto  Adams  Street  approximately  thirteen 
blocks  south  of  Homestead  Avenue,  and  followed  directly  behind  the  bus 
at  appro ximately  eighteen  or  twenty  feet  fron  the  time  they  drove  onto 
Adams  Street,  until  the  collision  occurred;  that  the  bus  stopped  from 
five  to  seven  tinea  within  these  thirteen  blocks;  that  the  Bush  car  at 
each  time  stopped  back  of  the  has;  that  the  traffic  on  Adaias  Street  at 
this  time  was  very  heavy,  and  within  the  thirteen  blocks  Bush  could 
not  pass  the  bus  on  account  of  the  oncoming  traffic;  that  the  bus  stopped 
at,  or  in  the  intersection  of  Homestead  Avenue,  and  that  the  defendant 
attempted  to  pass  the  bus,  but  on  account  of  the  traffic,  could  not  do 
so,  and  drove  into  the  back  of  the  bus,  and  that  the  plaintiff  was 
injured  by  reason  of  the  collision;  that  there  were  cars  parked  on 
the  right  of  Adams  Street;  that  Adams  Street  is  paved  with  a  twenty 
foot  concrete  slab  in  the  center,  and  thirteen  feet  of  brick  on  each 
side  of  the  pavement;  that  the  regular  traffic  lane  of  the  bus  was  on 
the  concrete;  that  each  time  it  stopped,  prior-  to  the  collision,  it 
drove  the  right  wheels  of  the  bus  off  of  the  concrete;  that  at  the 
tune  of  the  collision  in  question,  there  were  lights  inside  the  bus; 
that  the  headlights  were  burning,  and  that  there  were  red  lights  at 
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5. 
the  rear  of  the  bus,  and  a  large  stop  light  that  turned  red,  and  said, 
"Stop,"  when  the  motorman  of  the  tms  would  put  on  his  brake  prepara- 
tory to  stopping  the  bus.   The  above  facts  are  not  in  dispute.   Practical- 
ly the  only  disputed  question  in  this  record  is,  where  the  bus  stopjjed, 
at  the  time  of  the  collision. 

It  is  insisted  by  the  plaintiff  and  her  witnesses  that  in 
all  prior  stops  the  bus  pulled  partly  off  of  the  concrete  slab,  and 
stopped  before  it  came  to  the  intersection,  but  this  time  the  bus 
passed  the  intersection  of  Homestead  Avenue  before  it  stopped,  and 
did  not  turn  to  the  right  before  stopping,  but  at  the  time  the  bus 
stopped,  the  left  wheels  were  on,  or  very  close  to  the  black  line  in 
the  center  of  Adams  Street;  that  as  the  driver  of  the  car  attempted 
to  pass  the  bus,  he  saw  he  could  not  do  so,  and  turned  to  the  right 
and  before  he  could  stop  his  car,  he  collided  with  the  bus.   Mrs. 
Jones,  her  husband  and  Mr.  Bush  all  testified  to  these  facts. 

Mr.  Louis  Davis,  Jr.,  a  Police  Officer,  testified  that  he 
saw  the  bus  after  the  accident,  and  that  the  left  wheels  of  the  bus 
were  near  the  black  line,  but  he  was  not  interrogated  as  to  whether 
it  was  in,  or  south  of  the  intersection. 

It  is  not  disputed  that  the  bus  was  well  lighted,  or  that 
the  rear  lights  on  the  bus  were  burning,  or  that  the  six  inch  stop 
light  on  the  back  of  the  bus  was  in  good  working  order,  or  that  the 
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G. 
driver,  in  stopping  the  bus,  put  his  foot  on  the  brake,  which  would 
light  the  stop  light.   The  bus  v?as  inspected  before  and  after  the 
accident,  and  all  of  the  lights  were  found  to  be  in  proper  working 
order. 

Mr.  Hosier  Land,  the  driver  of  the  bus,  was  called  as  a 
witness,  and  tostifled  that  in  Making  this  stop,  he  did  exactly  the 
earn©  as  he  had  in  the  five  or  six  x^revious  stops;  that  he  pulled  the 
bus  about  half  way  off  of  the  cement,  applied  his  foot  brake  to  which 
the  atop  light  was  attached,  and  carae  to  a  gradual  stop;  that  when  the 
bus  stopped,  the  front  end  was  about  four  feet  south  of  Homestead 
Avenue;  that  no  part  of  the  bus  had  entered  the  intersection  at  the 
time  of  the  collision. 

Mr.  L.  J.  3eale,  claim  agent  of  the  defendant,  3aid  that  he 
was  notified  of  the  accident  and  arrived  there  about  8:40  p.m;  that 
he  noticed  glass  on  the  pavement  which,  in  his  opinion,  was  at  least 
ten  good  steps  south  of  the  intersection  of  Adams  and  Homestead  Avenue. 

Mr.  Irvin  Fisher,  a  workman  at  the  Caterpillar  Tractor 
Company,  said  that  he  was  operating  a  filling  station  at  the  northeast 
corner  of  Adams  and  Homestead  Avenue  on  Saster  Sunday  in  1939;  that 
he  recalled  the  accident;  that  he  and  his  wife  v/ere  together  at  the 
filling  station.   They  heard  the  crash  and  went  over  to  the  scone 
of  the  accident.   The  bus  was  lighted  and  had  stopped  at  the  regular 
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7. 
stopping  point  for  the  bus.   The  front  end  of  it  was  south  of  the 
intersection,  and  no  part  of  the  bus  was  in  the  intersection.   It 
was  about  half  way  off  of  the  concrete  onto  the  brick. 

Mr.  Raymond  Furniss  testified  that  he  was  a  passenger 
on  the  bus  on  the  evening  of  the  accident;  that  the  speed  of  the  bus 
was  between  fifteen  and  twenty  miles  an  hour;  that  as  the  bus  stopped 
at  Homestead  Avenue,  it  was  hit  from  the  rear  by  a  passenger  car;  that 
he  got  off  of  the  bus  and  observed  the  back  end  of  it .   The  lights  were 
all  burning,  which  included  two  tail  lights.   There  were  also  two 
reflectors  below  the  lights;  that  so  far  as  he  could  see,  the  stop 
the  bus  made' was  like  the  ordinary  stops  that  it  always  makes;  that 
no  part  of  the  bus  was  in  the  intersection  of  Homestead  Avenue,  and 
the  right  side  of  the  bus  was  on  the  brick  part  of  the  pavement. 

Mrs.  Esther  Fisher  testified  that  she  was  at  the  filling 
station  with  her  husband.   They  heard  the  noise  and  crash  of  the 
accident,  and  went  over  to  it  and  noticed  where  the  bus  was  located 
in  the  street.   It  was  on  the  south  side  of  the  intersection  and 
was  on  the  right-hand  side  of  the  center  of  the  concrete  slab. 

Mrs.  Viola  Whitehead  testified  that  she  lived  on  Adams  Street 
within  a  block  of  the  accident  on  Easter  Sunday  in  1939;  that  she  heard 
the  crash  and  went  up  to  the  scene  of  the  accident;  that  the  bus  was 
stopped  before  it  got  into  the  intersection  of  Homestead  Avenue;  that 
the  bus  was  over  the  brick  part  of  the  pavement  inore  than  it  was  on  the 
concrete  slab. 
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Mrs.  Lois  Salter  testified  that  in  April  1939,  she  lived 
at  207  Homestead  Avenue  which  is  about  a  block  and  a  hair  from  the 
intersection  of  Homestead  and  north  Adams  Street;  that  she  heard 
a  crash  and  ran  out;  that  she  noticed  two  stop  lights  on  the  rear 
of  the  bus  and  there  were  lights  inside;  that  the  bus  had  stopped 
about  two  feet  to  the  right  of  the  black  line  in  the  concrete  slab, 
and  was  about  two  feet  back  of  the  crossing. 

Mrs.  Ethel  Hanchett  testified  that  at  the  time  of  the 
accident,  she  lived  on  the  corner  at  the  scene  of  the  accident;  that 
she  was  attracted  by  the  noise  of  the  collision,  and  went  out  to 
observe  the  bus  and  car;  that  the  bus  had  stopped  with  the  front  end 
south  of  the  street  intersection,  and  that  no  part  of  the  bus  was 
within  the  intersection. 

Mrs.  Lydia  Eskew  testified  that  she  lived  on  a  corner  lot 
next  to  the  scene  of  the  accident,  but  that  her  home  was  on  the  back 
of  the  lot;  that  they  heard  the  crash  and  went  up  to  the  scene  of  the 
accident;  that  the  bus  was  south  of  the  intersection  and  to  the  right 
side  of  the  black  line. 

In  rebuttal  Mr.  Fred  W.  Tuerk  was  called  and  testified 
that  he  went  to  the  scene  of  the  accident  and  saw  glass  on  the  pavement 
20  to  25  feet  from  the  middle  of  the  intersection  of  Homestead  and 
Adams  Street,  and  that  the  bus  had  stopped  beyond  the  lino  of  the 
crossing. 
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From  a  review  of  this  evidence,  it  is  our  conclusion  that 
the  plaintiff  wholly  failed  to  establish  that  the  accident  occurred 
by  reason  of  the  bus  having  stopped  after  it  crossed  the  curb  line  of 
the  intersection  of  Homestead  Avenue.   It  seems  to  us  that  credible 
evidence  establishes  the  fact  that  after  the  bus  stopped,  it  was  on 
the  south  side  of  Homestead  Avenue. 

The  plaintiff  charged  in  her  complaint  that  the  defendant 
violated  Section  188  of  Chapter  95^  of  the  Revised  Statutes  of  the 
State  of  Illinois,  and  that  by  reason  of  such  violation  she  was  Injured. 
The  Section  of  the  Statute  is  as  follows:   "Parking  at  right-hand  curb. 
Paragraph  91.   On  Streets  forming  a  part  of  the  State  Highway  System, 
angle  parking  may  be  permitted  by  local  ordinance  on  that  portion  of 
the  street  not  under  the  jurisdiction  and  control  of  the  State.  Where 
angle  parking  is  not  so  permitted,  every  vohicle  stopped  or  parked  upon 
a  roadway  where  there  is  an  adjacent  curb  shall  be  so  stopped  or 
parked  with  the  right-hand  wheels  of  such  vehicle  parallel  with  and 
within  12  inches  of  the  right-hand  curb." 

The  Fifth  Paragraph  of  Count  3  of  the  amended  c  omplaint 
charges  that  the  3400  Block  of  North  Adams  Street  was,  and  is  a 
part  of  a  street  forming  a  part  of  the  State  Highway  System,  and 
at  the  place  of  the  accident  angle  parking  was  not  permitted  by  any 
Ordinance  of  the  City  of  Peoria,  Illinois,  and  there  was  an  adjacent 
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curb.   The  defendant,  In  its  answer,  denies  all  of  the  allegations  of 
these  two  paragraphs. 

A  careful  reading  of  the  abstract  does  not  disclose  where 
there  Is  any  evidence  that  there  was  any  curb  on  Adams  Street  near  the 
place  where  the  accident  occurred.   It  will  be  observed  that  the 
statute  applies  only  to  streets  that  form  a  part  of  the  State  Highway 
System  and  "where  there  is  an  adjacent  curb,"  and  where  by  local  ordin- 
ances angle  parking  is  not  permitted. 

The  appellee  insists  that  the  Court  should  take  judicial 
knowledge  of  all  of  the  Ordinances  of  the  City  of  Peoria,  and  decide 
whether  there  is,  or  is  not  an  ordinance  allowing  angle  parking  on 
Adams  Street  near  the  place  of  the  collision  In  question.   Section 
48  of  Chapter  151,  of  our  Statutes  so  provides,  and  if  it  had.  been  a 
question  of  lav;  presented  to  the  Court  for  his  decision,  no  doubt  he 
would  take  judicial  knowledge  of  the  Ordinances  of  the  City  of  Peoria. 
In  the  present  case,  the  complaint  alleges  that  the  defendant  violated 
a  State  Statute  which  necessarily  involves  the  question  whether  there 
is,  or  is  not  an  ordinance  governing  the  parking  on  Adams  Street  near 
the  place  of  the  collision.   It  is  a  question  of  fact  for  the  jury  to 
decide  whether  the  defendant  had  violated  such  a  statute.  The  plaintiff 
should  either  have  shown  there  was,  or  was  not  such  an  ordinance,  or 
asked  the  Court  to  Instruct  the  jury  relative  to  what  the  ordinances 
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were,  relative  to  such  parking.   This,  the  plaintiff  did  not  do, 
and  there  was  nothing  presented  to  the  jury  for  their  decision,  as 
to  whether  the  defendant  had  violated  the  statute  by  not  driving  close 
to  the  curb  when  it  stopped  its  bus.   It  is  our  conclusion  that  because 
the  plaintiff  failed  to  establish  the  fact,  that  there  was  an  adjacent 
curb  on  the  south  side  of  the  street  near  where  the  bus  stopped,  and 
also  whether  there  was  any  ordinance  governing  parking  on  the  south  side 
of  Adams  Street  at  the  place  where  the  accident  occurred,  she  cannot 
recover  upon  the  third  count  of  her  complaint. 

Complaint  Is  made  by  the  defendant  that  the  Court  erred 
in  not  giving  the  defendant's  fifth  refused  instruction.   V.'e  think 
that  the  jury  were  fairly  well  instructed  on  behalf  of  the  defendant, 
and  this  refused  instruction  was  covered  by  other  given  instructions. 
The  judgment  will  be  reversed  and  remanded. 

Reversed  and  Remanded. 
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IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT. 
FEBRUARY  TERM,  A.  D.  1942. 


FRANK  J.  WISE, 

Complainant  and  Appellant, 


vs, 


MART  B.    HAYDEII, 

Defendant  and  Appellee. 


Appeal  frqfc  m»J 
County  ($ouv%j6f 

Will  County,  Illinois, 


WOLFE,  —   J. 


Frank  J.  Wise,  an  Attorney  at  Law,  in  Will  County,  Illinois, 
started  suit  against  the  defendant,  ;.!ary  B.  Kayden,  for*  an  attorney's 
fee  of  $175.00,  which  he  claimed  was  due  him  from  the  defendant  for 
professional  services  rendered  to  her.   The  complaint  alleges  that 
the  defendant  employed  the  attorney  to  represent  her  in  settlement  of 
certain  real  estate  mortgage  notes  held  and  owned  by  her;  that  pursuant 
to  said  employment,  he  rendered  valuable  and  extended  services  therein, 
and  enabled  the  defendant  to  receive  payment  in  full  on  the  principal 
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2. 
of  said  mortgage  notes;  that  upon  the  completion  of  the  services, 
the  defendant  agreed  to  pay  the  plaintiff  the  sum  of  ,^175.00,  but  now 
wholly  fails  and  refuses  to  pay  said  sum. 

The  defendant  filed  her  answer  in  which  she  admitted  the 
plaintiff  was  an  attorney,  hut  denied  each  and  every  other  allegation 
of  the  plaintiff's  complaint.   The  case  was  tried  before  the  Court 
without  a  jury  and  at  the  conclusion  of  the  evidence,  judgment  was 
rendered  in  favor  of  the  defendant.   It  is  from  this  judgment  that 
the  appeal  is  prosecuted. 

The  plaintiff  introduced  evidence  to  sustain  his  con- 
tention and  the  defendant  introduced  evidence  to  sustain  her  answer. 
The  trial  court,  after  hearing  the  evidence  of  both  parties,  found 
that  the  plaintiff  had  not  proven  his  case  by  a  preponderance  of  the 
evidence.  We  have  read  the  evidence,  as  contained  in  the  record,  and 
abstract,  and  we  cannot  say  that  the  trial  court's  finding  is  against 
the  manifest  weight  of  the  evidence. 

The  Judgment  of  the  Trial  Court  is  affirmed. 

Affirmed. 
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IN  TBS 

APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT. 
FEBRUARY  TERM,  A.  D.  1942. 


SMITH  P.  GILDINGS, 

Plaintiff -Appellant, 


MRS.  DORA  SENNEFF, 

Defendant-Appellee. 


Appeal  from  the 
Circuit  Court  of 
Carroll  County. 


WOLFE,  —  J. 

Smith  ?.  Biddings  took  a  judgment  by  confession  against 
Lira.  Dora  Senneff  in  vacation  before  the  Circuit  Clerk  of  Carroll 
County  on  January  11,  1941.   The  note  was  dated  November  7,  1939, 
the  amount  of  which  was  £900.00.   Judgment  was  taken  including 
interest,  costs  and  attorney's  fees  in  the  sum  of  ^1,045.55.   Mrs. 
Dora  Senneff  filed  an  affidavit  in  the  Circuit  Court  asking  that 
the  judgment  be  set  aside,  or  vacated  and  for  leave  to  plead.   This 
motion  was  granted  and  the  judgment  opened  up,  and  the  defendant 
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was  also  granted  leave  to  file  an  answer.   The  answer  was  filed. 
The  case  then  was  tried  before  the  Court  without  a  jury,  and  the 
judgment  vacated  and  set  aside.   Judgment  was  entered  against  the 
plaintiff  for  costs.   It  is  from  this  judgment  that  an  appeal  is 
prosecuted  to  this  Court. 

The  evidence  shows  that  lira*  Senneff  had  no  dealings  what- 
soever, with  the  plaintiff,  Biddings,  hut  all  of  the  transactions  that 
Mrs.  Senneff  had,  relative  to  this  note,  were  carried  on  by  one, 
Louis  Tobias,  who  was  an  agent  for  some  Mississippi  land  that  Mrs. 
Senneff  had  purchased  in  that  State.   Mrs.  Senneff 's  testimony  is  that 
she  did  not  know  that  she  was  signing  a  note,  but  that  Mr.  Tobias  told 
her  that  it  was  a  release  of  some  kind  necessary  to  be  filed  in  connec- 
tion with  the  land  that  she  had  purchased  in  the  State  of  Mississippi. 
She  also  testified  that  she  had  no  dealings  whatsoever,  with  Mr. 
C-iddings,  and  that  she  never  received  any  money,  or  any  other  valu- 
able thing  in  consideration  for  signing  the  note.   There  is  no  proof 
whatsoever,  that  she  did  receive  any  valuable  consideration  for  the 
note. 

Mr.  Giddings,  the  plaintiff,  testified  that  he  had  had 
conversations  with  Tobias  relative  to  taking  a  note  from  Mrs.  Senneff, 
providing  Tobias  would  procure  such  a  note.   Pie  testified  that  Tobias 
did  bring  the  note,  signed  by  Mrs.  Senneff,  to  him,  and  that  he  gave 
Tobias  §900,00   in  exchange  for  the  note. 
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It  is  first  insisted  by  the  appellant  that  the  Court  erred 
in  opening  the  judgment  on  the  motion  of  the  plaintiff,  because  the 
affidavit  in  support  thereof,  signed  by  Mrs*  Senneff,  did  not  set 
forth  a  valid  defense  in  compliance  with  the  Statute,   IIo  doubt, 
there  are  numerous  matters  in  the  affidavit  which  are  stated  on  in- 
formation and  belief  that  state  conclusions  rather  than  facts,  but 
the  affidavit  does  stato  positively  that  there  was  no  consideration 
for  the  note,  which  would  be  a  valid  defense;  also  the  affidavit  states 
facts,  if  true,  that  there  was  fraud  in  the  procurement  of  the  note. 
We  find  no  merit  in  appellant's  contention  that  the  Court  erred  in 
opening  the  judgment  on  account  of  the  insufficiency  of  the  affidavit 
of  the  defendant. 

Prom  a  review  of  the  evidence,  it  seems  to  us  that  the  Court 
must  have  found  that  in  this  transaction  in  the  procurement  of  the 
note,  and  the  delivery  of  the  money,  that  Tobias  was  acting  as  the 
agent  of  Smith  P.  Biddings,  instead  of  the  appellee,  Krs«  Senneff. 
The  proof  is  positive  that  Mrs.  Senneff  did  not  receive  any  money 
whatsoever  for  this  note.   While  Mrs.  Senneff 's  testimony  shows  that 
she  is  of  advanced  age,  and  was  much  confused  in  regard  to  a  great 
many  details,  it  can  be  gathered  from  the  whole  of  the  evidence  that 
she  did  not  know  that  she  was  signing  a  promissory  note,  but  thought 
that  she  was  signing  a  release  of  some  kind.   On  either  one  of  these 
issues  we  think  the  Court  would  have  been  justified  in  finding  in 
favor  of  the  defendant. 

We  find  no  reversible  error  In  the  case,  and  the  judgment 
of  the  Trial  Court  is  affirmed. 

Affirmed. 
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RUTH  PEPPER, 


IN  THE 
APPELLATE  COURT  OP  ILLINOIS 
SECOND  DISTRICT 
FEBRUARY  TERM,  A.  D.  1942. 


Appellee, 


FAITH  ARMSTRONG,  et  al., 
Faith  Armstrong, 

Appellant. 


Appeal  from 
Circuit  Court, 
Winnebago 

County. 


WOLFE,—  J. 


This  is  a  suit  In  equity  wherein  the  plain  tiff,  Ruth  Pepper, 
as  the  legal  owner  and  holder  of  a  certain  promissory  note  secured  by  a 
trust  deed  on  real  estate  in  Winnebago  County,  Illinois,  asks  to  fore- 
close such  trust  deed.   The  parties  defendant  to  said  suit  are,  John 
G.  Foster  and  Ethel  Poster,  his  wife,  makers  of  the  note  secured  by 
the  trust  deed,  and  Luke  Wendell  and  Phyllis  Wendell,  husband  and  wife, 
contract  purchasers  for  the  property.   All  of  the  above  named  persons 
were  the  grantors  in  said  deed  of  trust  wherein,  David  D.  Madden  was 
appointed  trustee  in  said  instrument,  with  others  as  successor  trustees. 
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2. 

Homer  Ives  was  also  made  a  party  defendant  as  the  owner  and  holder  of 
another  note  secured  by  a  deed  of  trust  on  said  premises,  but  his  note 
has  been  paid,  so  is  not  now  a  party  to  the  litigation.   The  defendant, 
Faith  Armstrong,  is  the  record  title  holder  of  the  premises  sought  to 
be  foreclosed  upon,  and  is  the  assignee  of  articles  of  agreement  for 
warranty  deed  under  which  Luke  Wendell  and  wife  are  ptu.  chasing  the 
premises.  The  other  parties  defendant  are  not  interested  in  the  appeal, 
as  any  interest  that  they  might  have  had  was  on  a  different  deed  of 
trust. 

The  complaint,  as  amended,  is  in  the  usual  form  stating  the 
makers  of  the  note,  and  the  property  covered  by  the  trust  agreement. 
It  is  alleged  that  the  plaintiff  is  the  legal  holder  and  owner  of  a 
note  of  4l»000»00  with  interest  at  seven  per  cent  payable  semi-annually; 
that  default  has  been  made  in  the  payment  of  said  note,  and  she  asks 
for  foreclosure  of  the  trust  deed. 

The  defendant,  Faith  Armstrong,  filed  a  separate  answer  in 
which  she  admitted  the  making,  execution  and  delivery  of  the  promissory 
note  in  question,  and  also  the  execution  of  the  trust  deed  given  to 
secure  the  payment  of  said  note.   She  denied  that  no  part  of  the 
principal  of  said  note  was  paid,  and  alleged  that  all,  or  nearly  all 
of  the  principal  on  the  note  had  been  paid.   She  further  alleged  that 
Luke  Wendell  and  Phyllis  Wendell  had  paid  on  their  contract  of  purchase, 
practically  all  that  was  due  on  the  same,  to  David  D.  Madden,  who  was 
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3. 

the  agent  and  attorney  for  Ruth  Pepper;  that  Madden  had  paid  to  Ruth 
Pepper  the  interest  on  her  note,  but  had  not  paid  the  principal,  as 
collected  by  him,  from  the  Wendells.   She  made  a  tender  to  the  attorney 
for  Ruth  Pepper  of  the  amount  which  she  estimated  was  the  balance  due 
on  the  note,  after  deducting  the  amounts  paid  by  the  Wendells  to 
Madden,  that  had  not  been  credited  on  the  principal  of  the  note. 

Faith  Armstrong  denied  that  the  plaintiff  had  a  prior  lien 
upon  the  premises  for  any  amount  above  that  which  had  been  tendered 
by  her  to  the  plaintiff.   She  also  filed  a  counter  claim  and  asked  for 
an  injunction  to  restrain  Ruth  Pepper  from  enforcing  a  lien  for  a 
greater  amount  than  she  had  tendered  to  her,  as  being  the  balance  due 
on  the  note  in  question.   In  the  counter  claim  it  is  also  alleged  that 
David  D.  Madden,  the  Trustee  mentioned  in  the  deed  of  trust,  was  acting 
as  agent  and  attorney  for  Ruth  Pepper,  and  that  said  Madden  notified 
Francis  S.  Keye,  agent  for  Faith  Armstrong,  who  had  been  collecting 
the  payments  on  the  contract  of  purchase  from  Luke  Wendell  and  Phyllis 
Wendell,  that  said  trust  deed  and  note  wore  in  default,  and  that  the 
owner  and  holder  thereof,  had  demanded  possession  of  said  premises, 
until  said  indebtedness,  Interest  and  principal  was  satisfied,  and 
paid  in  full,  and  that  the  said  David  D.  Madden,  trustee,  agent  and 
attorney  for  Ruth  Pepper,  notified  Luke  Wendell  and  Phyllis  Wendell, 
that  said  trust  deed  and  note  were  in  default,  and  that  Ruth  Pepper 
demanded  possession  of  said  premises,  and  that  the  payments  on  said 
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4. 
contract  must  be  made  to  him  on  behalf  of  Rath  Pepper;  that  Madden 
as  trustee  and  as  agent  and  attorney  for  Ruth  Pepper,  did  enter  In 
possession  of  the  premises  and  retained  the  same  until  the  time  of 
his  death,  and  that  he  collected  on  said  contract,  the  sum  of 
£1,093.00  and  paid  to  Ruth  Pepper  the  sum  of  $409«00« 

The  plaintiff  filed  a  reply  to  the  answer  of  Faith  Armstrong 
and  on  answer  to  the  counter  claim,  and  admitted  most  of  the  allega- 
tions of  the  answer  and  counter  claim,  but  expressly  denied  that 
David  D.  Madden  was  her  agent  and  attorney  when  he  collected  anything 
upon  the  contract  of  purchase  of  the  Wendells. 

The  case  was  tried  before  the  Court  without  a  jury,  who 
fotind  the  plaintiff  was  entitled  to  foreclose  her  deed  of  trust,  and 
found  the  amount  due,  together  with  costs  and  reasonable  attorney  fees, 
and  entered  the  decree  accordingly.   It  is  from  this  decree  that  Faith 
Armstrong  prosecutes  this  appeal. 

The  note  and  trust  deed  in  question  was  dated  May  1,  1925. 
Shortly  thereafter  Ruth  Pepper  purchased  from  David  D.  Madden  the  note 
in  question,  for  £1,000.00,  which  was  the  face  value  of  the  note.   David 
D.  Madden  was  the  trustee  named  In  said  deed  of  trust,  and  he  delivered 
to  her,  the  note,  the  trust  deed  and  abstract  to  the  premises.   The 
Interest  was  paid  regularly  for  some  time  on   the  note  until  along  in 
the  fall  of  1934,  there  was  some  interest  due  and  unpaid,   Ruth  Pepper 
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5. 
took  the  note  and  trust  deed  to  David  D.  Madden' s  office  and  had  a 
conversation  with  him  relative  to  the  note  and  the  back  interest. 
The  note  bears  seven  per  cent  interest,  and  it  »as  agreed  between 
Mr.  Madden  and  Ruth  Pepper  that  it  would  be  better  not  to  try  to 
collect  the  note,  on  account  of  the  large  interest  rate,  but  lust 
collect  the  interest  and  let  the  note  stand  as  it  was.   She  left  the 
note  and  trust  deed  with  Mr.  Madden,  and  he  collected  the  interest 
and  remitted  to  her  regularly  from  that  time  up  until  the  time  of 
his  death.   Ruth  Pepper  testified  positively  that  the  note  was  simply 
there  for  him.  to  collect  the  interest,  and  past  due  interest.   She 
said  that  he  collected  and  paid  her  the  back  interest  at  the  rate  of 
^10.00  per  month  until  all  of  the  delinquent  interest  was  paid.   The 
principal  and  interest  on  the  note  were  payable  at  the  office  of  David 
D.  Madden.   So  far  as  the  record  discloses  Ruth  Pepper  had  no  knowledge 
that  the  contract  of  purchase  between  the  Wendells  and  Faith  Armstrong 
was  in  the  possession  of  David  D.  Madden,  or  that  he  had  anything  to 
do  with  such  contract,  nor  did  she  have  any  notice  whatsoever,  that 
the  Wendells  were  in  possession  of  said  real  estate  under  contract  for 
deed.   How  the  contract  for  a  deed  came  into  the  possession  of  Madden, 
is  not  disclosed  by  the  evidence  in  this  case. 

In  the  counter  claim  of  the  appellant,  it  is  alleged 
that  David  D.  Madden,  as  the  agent  and  attorney  for  Ruth  Pepper,  de- 
manded of  the  Wendells  the  possession  of  the  premises  in  question,  and 
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6. 
actually  took  possession  of  the  same  for  Ruth  Pepper;  that  David 
D.  Madden  wrote  a  letter  to  Luke  V.7 end ©11  to  this  effect.   This  con- 
tention of  the  appellant  is  not  sustained  by  the  evidence.   Luke 
Wendell  did  testify  that  David  D.  Madden  wrote  him  a  letter  and 
after  that,  he  made  his  payments  on  the  contract  of  purchase  to  Mr. 
Madden.   An  examination  of  the  record  discloses  that  Luke  Wendell  was 
called  as  an  adverse  witness  by  Faith  Armstrong  and  that  the  attorney 
for  Ruth  Pepper  challenged  her  right  to  call  him  as  such  witness. 
The  Court  permitted  him  to  testify  over  the  objection  of  the  plaintiff, 
because  there  was  a  controversy  between  the  defendants  themselves, 
and  in  order  to  properly  adjudicate  the  rights  of  the  defendants,  this 
testimony  was  admitted,  but  the  Court  held  that  such  testimony  would 
not  be  binding  upon  the  plaintiff. 

The  controversy  appears  to  be  one  of  fact  only,  that  is, 
whether  at  the  time  David  D.  Madden  collected  the  payments  from  the 
Wendells  on  the  contract  of  purchase  of  the  premises,  he  was  acting 
as  the  agent  of  Ruth  Pepper,  or  the  agent  of  the  owner  of  the  contract 
of  purchase.   This  was  a  question  of  fact  squarely  submitted  to  the 
trial  court  for  his  determination.   The  defendant,  by  her  answer  and 
counter  claim,  charged  that  Madden  was  the  agent  of  Ruth  Pepper  and 
by  the  reply  and  answer  to  the  counter  claim,  Ruth  Pepper  denied  that 
he  was  her  agent  or  attorney  for  such  purpose.   The  trial  court 
evidently  held  that  David  D«  Madden  was  not  the  agent  and  attorney 
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7. 
for  Ruth  Pepper  in  the  collections  ox"  these  amounts  on  said  contract. 
In  the  decree  in  his  findlog  of  facts,  the  Court  found  that  the 
plaintiff  has  established  her  complaint  as  alleged.  This  is  equivalent 
to  a  finding  of  fact,  that  David  D.  Madden  was  not  her  attorney  in 
such  collection. 

The  Court  also  adjudicated  rights  among  other  defendants, 
which  has  no  bearing  upon  the  controversy  in  question,  so  we  have  not 
attempted  to  discuss  the  equities  among  the  other  parties. 

ffe  find  no  reversible  error  in  the  case,  and  the  decree 
appealed  from  i3  hereby  affirmed. 

Affirmed. 
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3YR01;  %J  DOSSLTT,   AfiaiaiB- 
srator   Of   the    .".state  of 
DAUB  DOAShTT,   Deceased, 

Plain  tiff -Appellee, 


-vs- 

HOBERT  ANDERSON, 

•  ■  ■•  Defendant -Appellant 


OF  SIX  COUNTY. 
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3,  P.  J.    : 

An  action  was  brought   by  the  father  of  Dale 
Dossett,   as  Administrator,   for  his  wrongful  death  in  an 
automobile   accident,  against  Robert  Anderson,   the  defendant, 
who  was  the  driver  of   the  car   in  which  the  deceased  was  a 
passenger.     The  defendant  was  charged  with  willful  and 
wanton  misconduct  in  the  operation  of   the  automobile.     The 
defendant  was  sixteen  years  of  ago  at  the   time  of    the  accident, 
and   the    deceased  w*fl  thirteen.      The   death   occurred  on 
September  14,   1937  at   about  nine  -  ten  o'clock  on  state 
route   122   (which  ran  east  and  west.)      This  road  was  the 
usual   eighteen  foot   slab  with  a  black  line  in  the   center. 
At  the  place  of  the  accident  the  road  was   straight   and    level. 

Shortly  before   the  accident,    the   defendant  act 
the  deceased  Dale  Dossett,   Glen  Rhoades,   his  brother  Veide 
Rhoades  and  Bob  Iiitt   on  a  street  corner  in  the  village  of 
Hopedale,   and    invited  the:a  for  a  ride.      The  four   boys 
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accepted  the   invitation  end   got    into    the    car.      The  deceased 
sat  in  the    front  seat  with   the   driver  and   the  other   t.-.. 
boya  in  the  rear  seat,      /if ter  riding  out  on  the  hard  road 
a  few  niles  they  started  back  towards  Ilopedale.      It  was 
dark  at   the  time,  and  was  drizzling  rain,  which  it  had  been 
doing  Tor  son   tiiae.     The   shoulder  of  the  hard  road  was  soft; 
the  visibility  on  account  of  the   atuospheric  conditiori  was 
poor,   and   the   paveiaent  was  wet. 

The  accident   happened  about  one  and  a   quarter  ailes 
west  of  Hopedale,    on   the  south  side  of  the   concrete.     At 
this  point,   and  sone  distance  west  of   it,    there   is  a  dirt 
shoulder  from  six  to  eight  feet  wide.      South  of  this  shoulder 
is  a  ditch  about    two  feet  deep  with  sides  that   slope  gradually, 
Across  this  ditch  is  a  culvert  over  which  runs  a   south  bound 
private  driveway  that  leads  into  a  farm  house.     This  culvert 
is  estimated  to  be  about  twenty  feet  -wide.      It   has  a    culvert 
head  at  each  end.     The  heads  are  about  three  and   one-half 
to  four  feet  wide   (north  and   south)    and  extend  about  ten 
Inches  above  the   level  of   the  driveway  and  are   in  line  with 
a  ditch  along  the   south  side  of  the   state  highway,      k%  a 
point  about   one   hundred  yards  west  of   the  culvert  the    car 
left  the  concrete,   ran  off  on  the   south  shoulder  of  the 
road;  proceeded  easterly  along  said   shoulder  a  distance  of 
about   one  hundred  yards,   until  it   collided  with  the   west  end 
of  the  culvert  above  described  where  It  turned  over,   severely 
injuring  Dale  Dossett,    fron  which   injuries  he  died  two  days 
later. 

It  appears  frora   the   evidence   that  at   the  tlae   the 
car  slipped  off   the  pavement   it  was  going  at  a  rate  or  fifty 
or  sixty  miles  per  hour.      The     :  o  Rhoades   boys  and   the  Ilitt 
boy   testified  that  t'  a  oar  uid  not   slacken  speed  from  the 
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tine  it  went  off  the  pavement  until   it  hit  the  culvert. 

The  defendant   offered   the   testimony  of   Velde.  PJioades 
taken  before   the  Coroner's   inquest  which  was  to  the  effect 
that   Just  before   the  accident  Dale  Dos  sett  said  something 
about   looking  at  the  gas  gag«*     gob,    the  boy  who  was  driving, 
looked  down  and   showed  hia  where  it  was  and  at  that  tine   he 
ran  off  the  road. 

Three  of  the   boys   that  were  in  the   car  at  the 
time  of  the  accident   testified  for   the  plaintiff.     The  only 
evidence  offered  by  the  defeudar.it  was  the   testimony  of  Velde 
-ihoades  and  Robert  Hitt,    given  at   the  Coroner's   inquest  and 
the   statements  given  by  these  two    to   an   investigator,    shortly 
after  the  occurrence.      The    jury  returned  a  verdict  of   five 
thousand  dollars  for  the  plaintiff. 

The  defendant  contends   that   the   trial  court  committed 
prejudicial  error  in  refusing   to  withdraw  a    juror  and  declare 
a  all  trial  on  account  of  one  of   the  prospective   jurors  answer- 
ing an  inquiry  as  to  whether  there  was  anything  that  would 
cause  hia  to  be  inclined  one  way  or  the  other.     He  answered: 
"I  know  the  insurance  company  that  is  on  this  case.     They 
are  a   neighbor  of  nine."     Defendant   then  outfit  a  motion    to  with- 
draw a   juror,   and    called  for  a  mistrial.     Plaintiff's  counsel 
then  stated  to    the  court  that   the  question  was  ashed  in 
complete  good   faith;   that  he  c  id    not   intend  nor  expect  to 
be   answered   in  such  a  manner;    that    it  is   the  usual  question 
propounded  to  a  prospective    juror,   to   determine   whether 
there  was   anything   that  wuld  make    the    juror  an  unfair 
juror;   that   if  the  prospective   juror  was   interrogated 
outside  of  the  presence  of  the  remainder  of  the   jurors  that 
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the  facts  would   be  produced  to   show   that  a   few  days  prior 
to    the   calling  of   this   case  an  employee  of   the   Insurance 
company  by  the   name  of  Kenneth  Kumpl,  who  was  a   friend  of 
the  particular  juror  knowing  at   the  time  that   the  juror 
was  serving  and  had  stated   to   the   juror  in  a   question:     "You 
know  my  company  has  several  cases  on  that  calendar.     One 
of  then  is   the  Dossett  ease."     The  plaintiff   took  the 
position  that  the   juror  would   never  have  made   the  statement 
if   it  had  not  been  for  the   conduct  of  the  employee  of   the 
insurance  company.     The  Court  then  states:      T,I  am  not  going 
to  examine   the    juror,   but  I    think  this  Mr.  Kuapf  should   be 
examined.      'Do  you  think,   if   this  did  happen,   his  statement 
would  be   immaterial?"     Counsel  for   the  defendant  then  states: 
"Yes,   it  would  be  immaterial  from  the   standpoint   of  whether 
or  not   there  is  any  prejudicial  statement   in  the  record.      I 
think  if  this  happened,   Kumpf  would   be  put  on  the  pan."      It 
appears  that  if  the   answer  made  by  the   juror  was  prejudicial 
it  was  brought  about  by  the   insurance  company  rather  than 
by  the' plaintiff . 

In  the   case  of  Williams  v.  Consumers  Company, 
352  111.   51 »   a   similar  matter  occurred.     The   Court  stated: 
"We  are  urged  by  defendant  to   reverse    the   judgment  of  the 
jury,    the   trial  court  and  the  Appellate  Court  because  of  a 
reply  made  by  witness  McCarthy  wherein  he  mentioned  an 
insurance  company,     after  stating  that  he   went   to   the 
Consumers  Company  the  next  morning  to  report  the  accident, 
McCarthy  was  asked  by   the   attorney  for  plaintiff;      "What 
did  you  do,    if   anything?"  and  he  answered,   "I  went  op   there 
and  explained  to  him,  and  he   sent  ae  to   the   insurance  company.* 
This   answer  was  unresponsive  to   the  question  put,   but  the 
attorney   for  plaintiff   immediately  assured  the  court  that 
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he  did   not  know  that   the  witness  was  go  lag    to  make  such  an 
answer.      Ho  motion  was  raade  by  counsel  for  defendant   to   have 
the  answer  stricken  nor  did  he  request  the   court  to    instruct 
the  jury  to  disregard  the   statement.      Instead,   he   moved   to 
withdraw  a   juror  and  to  have  the  court  declare  a  mis- trial. 
This  motion  was  denied  and  the  case  proceeded.     This  ruling 
of  the   court  is   alleged  to   be   erroneous,   and    numerous  cases 
are   cited  where  under  different  circumstances   this   court  has 
at  tia.es  reversed  a   judgment  and  remanded  the  cause  where 
improper  remarks  and  questions  of  an  attorney  have  been 
asked  a  witness  with  the  apparent  purpose  of   informing   the 
jury  that  an  insurance  company,  rather  than  the  party  sued, 
would  be  liable  for  any  damages  assessed.      Tie  have  examined 
these  cases  but  find  none  where  a  sals- trial  has  ever  been 
granted  on  account  of  an   inadvertent  or  unresponsive  answer 
of  a  witness  to  a  legitimate  inquiry.     Generally,  where 
prejudicial  error  lias  been  declared  it   is  found  to  have 
been  due   to  some  misconduct  or  improper  remarks  or   ruestions 
of  counsel,   oft-times  repeated,   and   calculated  to   influence 
or  prejudice  the   jury.      *     *     *     These  and   the  other  cases 
cited   by  defendant   on  this   point  are   therefore  to  be  distinguished 
from   the   case  before  us,  where  no  misconduct  or  improper  remark 
is  ascribed  to  plaintiff's  attorney,   and  where  the   trial 
judge  was  evidently  satisfied  that  the  witness  had  simply 
volunteered  his  unresponsive   remark  concerning  the   insurance 
company  without   any  obvious  design  or   Intent,   either  on  the 
part  of   the  witness  or   the  attorney,   to  prejudice  defendant. 
*   *  *  Under  these   circumstances  the  ruling  of  the   trial  court 
in  denying  the  motion  for  a  mis-trial  was  correct." 

In  the   present   case  defendant's  counsel  did   not 
make  any  motion  to  have  the  answer  stricken  nor  did   he  ask 
the  court  to  instruct  the   jury  to  disregard  the  statement. 
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Later  In  the  trial   the   defendant  called  the    investigator 
for  the   Insurance  Company  and  had  him  testify  that  he    acted 
in  the  capacity  as  an  investigator   for  the   insurance  company 
and  obtained  the  written  statements  from  the  witnesses 
shortly  after   the  accident. 

There  was  evidence  introduced  by  the  plaintiff 
tending  to  prove,    that  the  accident  happened  upon  a   paved 
highway  in  the   night   time ,   when  it  was  raining  with  a  wet 
and   slippery  pavement;    that  the  shoulders  of   the  highway 
were  soft  and  muddy,  and    that  the  visibility  was  poor.     One 
witness  testified   that  the   driver  of  the  car  could   see  about 
twenty  feet  ahead;   that  under  these  hazardous  conditions    the 
defendant  was  operating  his  car  at  a  high  rate  of   speed; 
that  he  permitted  his   car  to  leave   the  concrete  pavement 
and   travel  on   the   shoulder  for  about  one  hundred  yards 
without  reducing   its  speed;    that    he   hit   the   culvert  with 
such  terrific  force  so    as  to  cause  the  car  to    turn  twice 
end  over  end.     With   this  evidence   in   the   record,    it  was 
proper  for  the   trial  court  to  submit  the   question  of  willful 
and  wanton  misconduct  of   the  defendant  to   the   jury. 

In  many  cases  an  attempt  has  been  made  to  define 
accurately  the  difference  between  ordinary  negligence  and 
willful  and  wanton  misconduct.      It  is  a   very  difficult 
thing  to  do.     The  more  recent   cases  have  been  content  with 
the   statement  that  whether  an  act  is  willful  and  wanton 
depends  on  the  particular  circumstances  of  each   case. 

InHernier  v.   Illinois   Central  11.   g«   Co.,    296  111. 
464,   the  Court  said:      It  is   difficult,  if  not  impossible,    to 
lay  down  a  rule  of   general  application  by  which  we  aay 
determine  what  degree  of  negligence  the  law  considers 
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equivalent   to  a  willful  or^enton  act.      Vfhether  an  act  is 
willful  or  wanton  is  --reatly  dependent   upon   the   particular 
circu instances  of  each   case.        here   the    onission  to   exercise 
care   i3  so  cross  that   it,    shows  a  lack  of  regard  for  the 
safety  of  others   it  will   justify  the  presumption  of  willful- 
ness or  wantonness,*     In  Bre-aer  v.   L.   L.     .      .  R«  B«  Co., 
318  111.   11,    it  was  said:    ft,.vhat  det~ree  of  ne; -.licence  the 
law  considers  equivalent  to  a  willful  or  wanton  act   is  as 
hard  to  define  as  negligence  itself,   and   in   the  nature  of 
things  is  so  dependent  upon  the  particular  cir euros tances 
of  each  case  as  not   to   be   susceptible  of  1   stateiasnt." 

However,   the  decided  cases  seen  to  a^ree  that  one  of   the 
factors  distinguishing  a  wilful  and  wanton  act  is,    such 
absence  of  care  for  the   person  of  another  as  exhibits  a 
conscious   indifference  to  consequences.     Farley  v.  Mitchell, 
282  111.  App.    555.     The  case  of  Murphy  v.  King,   284   111. 
App,   74,   states:      wAn  intentional   disregard  of  a   known  duty 
necessary  to    the  safety  of  the   person  or  property  of  another, 
and  an  entire   absence  of   care  for   the    life,   person  or 
property  of  others,   suc&  as  exnibits  a   conscious  indifference 
to   consequences,  makes  a   case  of  constructive  or   legal  wilful- 
ness." 

Courts  of  review  will  not   set  aside  verdicts  on 
questions  of  fact  unless  said  verdicts  are   against  the  nanifest 
weight  of  evidence.      V.'e  cannot   hold  under  this  record  that 
the  nanifest  weight  of    the   evidence  is  against  the  verdict 
and  judgment  entered  herein. 

doraplaint  is  j:uade  of  what  the  defendant  claiias  was 
iraproper  and  prejudicial  remarks  by  the  attorney   for  the 
plaintiff   in  his  closing  ar^jmaent  with   the    jury,   but   an  exam- 
ination of   these  remarks  show  that  they  were  based  on  facts 
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v;i thlu  the  record  or  statements  of  what   the  attorneys  view 
of  the   law  was  covering  the  case  and  we  flasi   nothing  of 
such  inf laianatory  neture  as  would   cause  reversible  error. 
V«e  find  nothing   in   the    instructions   of  such  a  serious  nature 
as  to  cause  a  reversal. 

For  the   reasons   set  out  herein  the  ju&gnent  of 
the  circuit  Court   is   hereby  affirmed. 
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HAYES,    P.    J. 

The  plaintiff  herein  recovered  a    judgment  of  four 
thousand  dollars  against  the   defendant  for  personal   injuries 
sustained  by  her   in  an  automobile  accident  which  took  place 
about  7:45  o'clock  P.M«   on  May  31,    1937,  at   the   intersection 
of  a  gravel  road   (which  ran  north  and    south)   with  U.S.   Route 
150    (which  ran  east  and  west). 

Plaintiff  was  riding  as  a   passenger  in  the  rear  seat 
of  an   autoraobile  owned  and   driven  by  the   defendant.      She   charge 3 
defendant  with  willful   and  wanton  conduct  in  the   operation  of 
aia  car.     The   intersection  in  question  was  known  as    'Chaffer's 
Corners'    situated  about  one  ..aile   south  and   one  raile  west  of 
the  village  of  Deer  Creek  in  Tazewell  County,     at  that 
point  Route  150   is  a  concrete  slab  eighteen  feet  wide, and 
lies  practically  on  a  level  for  half  a  raile    in  each  direction 
from  the  intersection.     The  gravel  road   intersects   it  at  a 
right  angle  from  the  north,      doing  south  on  tne   gravel  road 
frora  the   intersection   there   is  a   ten  foot   jog   to   the  east. 
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There  is  a  school  house  at  the   southwest  corner  of   the 
intersection.      On   the  northwest  corner  of   the   intersection 
was  a  grove  of  catalpa   trees  which  extended  north  about  two 
hundred  feet  on  the  west  side  of  the   gravel  road.     These, 
with  some  other  trees,   came   up  to   the  fence  line.      gome 
of  the  branches  hung   over  the  fence  and  extended  to  -within 
six  feet  from,  the  ground.      On  the  west   side  of   the  graveled 
road,    at   this  point,    there  was  a   ditch.      On  the  west  edge 
of   the   ditch  and  about  five  and   one-half  feet  from  the  west 
fence  there  was  a   'stop'    sign,   a   short  distance  north  of 
the   concrete.     This  sign  was  about  four   feet  high  from  the 
level   of  the  gravel.      On  the   northeast  corner  of  the   inter- 
section was  a  set  of  farm  buildings  inown  as   the  Ohaffer 
homestead.      The  house  was  about  one  hundred  feet  nortn  of 
the   hard  road,   and  one  hundred  ana    twenty   feet  east  of  the 
gravel  road.     There  was  a  barn  and   a   crib   that  stood  north 
of   the  house.      In  front  of  the  house  and   to  the   south  and 
west  were   scattered  trees   in  the  house  yard.      The  gravel 
road,   at   the  intersection,   was  a   little  higher  than  the 
pavement  and  as  one   traveled  north,  the  grade  was  up. 

Glen  Llorris,    the  defendant,    had  lived  all  his 
life  within  ten  miles  of    the  place   la  question.      It  appears 
from  the   evi<"3nce  that  he  had  driven  by  this  intersection 
within  a  short   time  prior  to  the   collision.     On  the  evening 
of  the   collision  the  five  occupants  of  the  car,   all  of  whoa 
lived  la  tlie   city  of    .;ashington  in  Tazewell  County,  had 
started  out  from  .Washington  to  attend  a  church  meeting  at 
Lilly,  which   was  southeast  of   Washington.     They   left 
,e.3hington  at  about  seven-thirty,   with    the  defendant  and 
his  wife   in  the  front   seat,    the   defendant's  sister,    the 
plaintiff,   and   Ben  Smith  in  the  rear   seat,     After  driving 
about   eight  miles,    they  passed  the  Deer  Creek   corner  which 
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was  one    idle  north  froa  the   Chaffer  Corner.     Aft»r  leaving 
this   corner,   defendant  testified  tnat  he   started  looking 
for  the  hard  road. 

Plaintiff  offered  evidence  to    the   effect  that  at 
the   time   they  reached   the  Deer  Creek  corner,   defendant's 
wife  said  to  defendant    'they  would   soon  be  coding  to   the 
hard  road'.     There  is  also  evidence   that  at  a  point   thirty- 
five  feet  froia  the   hard  road,    defendant's  wife  exclained: 
"Oh  lay  God  there   is  the  hard  road."     This  evidence  was 
contradicted  by  the  defendant  and   his  wife. 

The  proof  discloses  that  the   defendant,  at   the 
thae   he  entered  the   intersection,  was  traveling  at  about 
thirty-five   to  forty  uiles  an  hour;   that   he  didn't  see  the 
car  coning   froia  the  east  until  he  was  up  to   the    intersection; 
that  he  put  his   brakes  on  but  by  that  time  his  front  wheel 
was  on  the  slab  on  the   north  side  of   the  black  line,    and  that 
he   then  released  the  brakes  and  accelerated  the   speed  of  fcifl 
car  in  order  to  clear,      'i'he  other   car  caught  hia^iear  the 
rear. 

Plaintiff   contends  that  zany  have  established 
willful  and  wanton  conduct  by    the  fact  the.  t  the  defendant 
drove  throuf-h  a  stop  sign  across  the  intersection  of  a  paved 
U.S.   highway  that  he  knew  existed,   and   was  heavily  traveled, 
particularly  on  the  Sunday  fo  11  owing  Decoration  Day   (this 
being  a  highway  that  connected  Bloomington,    Illinois  to 
Peoria,   Illinois)   at  a    speed  of  forty  miles  an  hour;   that 
he  was  familiar  with  both   the  gravel  road  and  the   hard  road 
and  had  knowledge  and   notice  of  all  the  surrounding   circum- 
stances,  havi  passed  this  corner  within  a  month  prior  to 
the  tirae   in   question;   that  when  he  left  Deer  Creek  corner 
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he  knew  the   herd  road  was  within  a  mile  and  that  lie  was 
driving  with  his    *  dins'   rather  than  his   'brights* ;   that 
he  neither  looked  to   the  right  or  the    loft  as  he  case  up 
to   the  hard  road;   that  he  didn't  look  for  oars  until  Ms 
front  wheels  were  actually   on  the    slab;   that  lie   did  not 
see  the   stop  sign;   that  he  did  not  slacken  his   speed  even 
though  he  knew  he  was  close  to   the   paved  roaa;   that  he 
failed  to  observe   the   'wing-out'  at  the   intersection  of 
the  slab,   and   that  he  failed  to   see   the  white  School 
House  at   tue   intersection. 

The   defendant   contends  that  plaintiff  failed   to 
make  out  a  case  of  willful  and  wanton  conduct  on  account 
of  the   elevation  of  the  gravel  in  relation  to  the  hard 
road;   that  defendant  did  not  see  the  pavement  in  tixae ; 
that  on   account  of   the  grove  of    trees  a   shadow  was  cast 
so  that  he  did  not   see  the   stop  slgaj   and  that  on  Ms 
left-hand  side  the   set  of  buildings,    trees  and   shrubs 
around  the   faria  house  shut  off  his  view  of   the   approaching 
Sijaoons  car. 

Under   our   statute  a   guest  cannot   establish  a   cause 
of  action  for  personal  injuries  unless  such  accident  shall 
have  been  caused  by  willful  and   wanton  misconduct  of   the 
driver  in   the  operation  of   the   car.      111.  Rev.   Gtats  1937, 
Ch.   95s,    section  58a. 

In  nany  cases  an  attempt  has  been  raade   to   define 
accurately  the  difference  between  ordinary  negligence  and 
willful  and  wanton  misconduct.     It  Is  a  very  difficult 
thing  to  do.     The  more  recent  cases  have  been  content  with 
the  statement   that  whether  an  act  Is  willful  and  wanton 
depends  on  the  particular  circumstances  of  each  case. 
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In  Bernier  v.    Illinois  Central   R.ll.   Co.,   296  111. 
464,   the  Court  said:  "it  is  difficult,    if  not  impossible, 
to  lay  down  a  rule  of  general  application  by  which  we  &sy 
determine  what  decree  of  negligence  the  law  considers  equiva- 
lent to  a  willful   or  wanton  act.      whether  an  act  is  willful 
or  wanton  is   greatly  dependent  upon  the  particular  circum- 
stances of  each  case.     ",,here    the   omission  to  exercise  care 
is   so  gross  that  it  shows  a   lack  of  regard   for   the  safety 
of  others   it  will   justify  the  presumption  of  willfulness 
or  wantonness."     In  Bremer  v.   L.   E.  &  ?;.   £•&«   Co.,   318  111. 

II,  It  was  said:      wf/hat  degree  o£  negligence  the  law  considers 
equivalent   to  a  willful  or  wanton  act  is  as  hord   to  define 

as  negligence  Itself,   and   in  the  nature  of   things   is  so 
dependent  upon  the  particular   circusBtances  of  each   case 
as  not  to  be  susoeptible  of  general  statement."     However, 
the  decided   cases  seem  to   agree  that  one  of  the    factors 
distinguishing  a   wilful  and   wanton  act  is,   such  absence 
of  care  for  the  person  of  another  as  exhibits  a   conscious 
indifference  to   consequences.      Parley  v.  Ilitchell,   282 

III.  Ayp.    555. 

In  the   case  of  I.'urphy  v.  King,   284  III.  App.    74, 
it  is   stated:      "An  intentional  disregard  of  a  kuiown  duty 
necessary  to  the  safety  of    the  person  or  property  of   another, 
and  an  entire  absence  of  care   for  the   life,  person  or  property 
of  others,   such  as  exhibits  a  conscious  Indifference  to   conse- 
quences,  moicefl  a  case  of   constructive  or  legal  wilfulness." 

Section  167  of  Ch.   95^  111.   Rev.   Stats,   provides 
that  the  Department  may   in  Its  discretion  and  *,hen  traffic 
conditions  warrant  such  action  give  preference   to   traffic 
upon  any  of  the  State  highways  under  its   jurisdiction,   upon 
which  has  been  constructed  a  durable  hard-aur faced  road  over 
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traffic   crossing  or   entering  such  highway  by  erecting 
appropriate  stop  signs  and  in  such  case  vehicles  enter lag 
upon  or  cross iag  sueii   highway  shall  come   to  a    full  stop 
as  near  the  right-of-way  line  of   such  highway  as  possible 
and  regardless  of  direction  shall  L>ive  the   right-of-way 
to   vehicles  upon  such  highway. 

It  is  u  matter  of  common  knowledge  that  the  public 
use  the  state  roads  so  as  to  create  a  heavy  travel  condition 
and  one  coming  on  a  state  road  is  charged  with  notice  of  the 
probability  of  the  presence  of  through  traffic  traveling  at 
a  high  rate  of  speed  and  Laving  the  right  of  way  over  inter- 
secting travel,   and  he   is  required    to  exercise  a   higher 

ee  of  care  than  is  reouired  at  placeS  less  frequently 
traveled.      Sifi   entering  a   state  route  without   stopping  end 
without  ascertaining  whether  or  not   there  is  approaching 
cars  from  either  direction  nay   be    such  an  act  that  under 
the  particular  circumstances  of   the  case   be  so  reckless 
as   to  warrant  a    jury  in  finding  a   total   disregard  for   life 
or  a   general  disposition  to  do   injury.     Gavurnik  v.  Miller, 
283  HI.  <^p*   472;   Heldemreich  v.   Br  earner,    260  111.  439; 
Neiee  v.   Uhicago  &  Alton  H.    R.   Go.,    254  111.    595;  MoCarty 
v.  Yates  St  Go.,   Inc.,   294  111.  App.   474. 

"..'he  evidence  alone,   offered  by  the  plaintiff, 
would,   justify  an  inference  of  such  a   reckless  disregard 
of  the   safety  of  the  persons   In  the  car,   as  well  as  those 
on  the  state  highway,  as  would   amount  to  wanton  and  willful 
misconduct.      On  that  Ground  the  court  did  not  err   in  suhait- 
ting  the    Issue  to   the   Jury. 

There  was  a  conflict  In  the  evidence  on  the 
question  of  whether  the  branches  of  the    trees  that  hung  over 
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the  fence,  on  the  west  side  of  the  gravel  road  interfered 
with  the  vision  of  one  approaching    the  hard  road  from  the 
north.     A  number  of  plaintiff fs  witnesses  testified   that 
these  branches  did   not  obstruct   the  view  of   the    'stop  sign1 
at  the  comer,  and  the  weight  of   evidence  seems  to   establish 
that  the  lowest  of  any  of    ti:e   branches  was  six  feet  from  the 
ground  while  the   'stop  siga*  was  four  feet  from  the  ground. 

The  evidence  discloses  that  it  was  dusk  and  the 
Simons  car  approaching  the   intersection  froa  the  east  on 
the  hard  road  had   its   headlights  on;   also   that  the  defendant 
had  his  aimers  on.      It  further  appears  fro  reater 

weight  of   the    evidence   that  although  the  set  of   buildings 
were  a  partial    obstruction  to  the  view  from  the   east,   there 
were  open  3paces  between  the    several  buildings   so    that   the 
defendant   could  see  the  hard   road  for  a  distance  east  of 
the   intersection,   had  he  looked. 

The   theory  of  the  defense  sight  apply  if  the 
defendant  was  driving  in  a  strange  community  and   making  his 
first  trip,    then  the  recklessness  of   entering  a   paved  road, 
without    stopping  or  ascertaining  what  traffic  was  approaching, 
might  be  excused  on  the  ground    that   he   didn't  have  an  oppor- 
tunity to  know  the  pavement  war   there,   and    that   the  circum- 
stances were  such  as  not   to    put  him  upon  notice,    but    this 
theory  is  hardly  tenable  on  this  record,   where  under  defendant's 
ovvn   testimony  he  knew  that  the  pavement  was  within  a  mile 
after  reaching  the  Deer  Creek  corner,   and   that  he   started 
watching  for  it.      It  further  appears  that  he  passed  this 
intersection  about  three  weeks  prior  to  the  day   in   question. 

It  is  hard   to  visualise  a  more  reckless  attitude 
than  the  one  of  an  automobile  driver  pulling  on  to  one  of  the 
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paved  state  roads  that  is  known   to  be  heavily  traveled,  with 
fast  moving   traffic   that  has  the  rigat  of  way,  without  first 
stopping  and  ascertainiu...    the  approach  of   traffic  frora  each 
way.     The   peril  to  himself  and   to    the   life  and   linb  of 
others  is  great.      Conduct   that  ssay   amount  to  sere  negligence 
at  ordinary  intersections  aaay  be  converted  into   wanton  and 
willful  misconduct  by  reason  of  these  kigply  dangerous 
factors  that  necessarily  accoupanj7  traffic  conditions  at 
intersections  with  state  paved  roe.ds. 

Ill-will   is  not  a  necessary   element  of  e    wanton 
act.     To  constitute  a  wanton  act  the  party  doing  the  act  or 
failing  to  act  raust  be   conscious  of  his   conduct,  and, though 
having  no  Intent  to   injure,   must   be  conscious,   from  his 
knowledge  of  surrounding,  circumstances  &u&  existing   conditions, 
that  his   conduct  will  naturally  and  probably  result  In   injury. 
An  intentional  disregard  of  a  known  duty  necessary   to    the 
safety  of   the  person  or  property  of  another,   end  an   entire 
absence  of  care  for   the    life,   person  or  property  of  others, 
such  as  exhibits  a  conscious   indifference  to   consequences, 
makes  a   case  of  constructive  or  legal  willfulness,,  such  as 
charges  the  person  whose  duty  it  was   to   exercise  care  with 
the   consequences  of  a   willful   injury.      Jeneary  v.   C.  L  I. 
Traction  Co.,   306  111.   392. 

Complaint   is  inade  on  the  ruling  of   the    trial 
court  on  the  limitations  of  cross  examination  of  two  of 
the  witnesses,    also   on   the  giving  and   refusing  of    instruc- 
tions.    We  do  not   find  anything  of  such  serious  nature  in 
tills  connection  as   to  require  a   reversal,   neither  can  we 
hold  on  this  record  that  the   find! sag   and  verdict  of   the 
jury  was  against   the  iianifest  weight  of  the  evidence. 
There  is  no  error  appearing   in  this  record  which   justifies 
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a  reversal  of  the    Judgoeat. 

For   the   reasons  glvesi   herein  the   judgment  of   the 
Circuit  Court  is  affirmed. 

JUDG&EBT  AFFILED. 
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G-en.  No.  9301. 

P.M.McConathy, 

Plaintiff -Appellee , 

-vs- 

w.L.McConathy  as  Executor  of 
the  Last  Will  and  Testament 
of  Mary  J.  McConathy, deceased, 
and  as  Adiainl strator  pro  tem 
of  Mary  J. McConathy,  deceased, 
Defendant-Appellant . 


/ 
Oetober-  TermiA.D.iggjf., 


Appeal  from 

Circuit  Court 

Montgomery  County, 


Fulton  J: 

On  March  1,  1934,  Appellee  filed  a  claim  for  $632.05, 
against  the  Estate  of  his  mother  Mary  J.  McConathy  in  the 
Probate  Court  of  Montgomery  County.  The  claim  consisted  of 
two  items.  Claim  No.  1,  was  for  $150.00  for  services 
rendered  his  mother  in  looking  after  her  farm  for  the  last 
three  years  prior  to  her  death.  Claim  No. 2,  was  for  a  real 
estate^  commission  paid  by  Appellee  for  the  sale  of  his  Mothers 
farm  and  expenses  amounting  to  !"4S2.05«   The  County  Court 
allowed  the  claim  for  $150.00,  and  disallowed  the  balance. 
The  Appellant  a  pealed  to  the  Circuit  Court  from  the  order 
allowing  the  &50.00  claim  and  the  Appellee  appealed  from  the 
order  disallowing  the  balance.  In  the  Circuit  Court  the  appeals 
were  consolidated  and  heard  together.  After  proofs  were  taken 
Judgment  was  entered  in  favor  of  the  Appellee  for  the  full 
amount  of  both  claims  in  the  sum  of  $632.05.  It  is  from  that 
Judgment  that  Appellant  brings  an  appeal  to  this  Court. 
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A  claimant  against  an  estate  to  which  objection  Is 
made  has  the  burden  of  establishing  his  claim.  Crandall 
v.  The  Carey  Lombard  Lumber  Go.  164  111. 474.     In  this 
case  the  claimant  was  a  son  of  the  decedent. 

In  support  of  Claim  No.  1,  Plaintiff  introduced  in 
evldenoe  a  Power  of  Attorney  from  his  Mother  authorizing 
him  to  have  control  over  her  100  acre  farm  giving   him 
authority  to  rent  the  same,  collect  the  rents,  keep  it 
insured,  repaired,  etc.   He  further  submitted  oral  testimony 
as  to  the  value  of  similar  services  beinr    .  ';  -per  year. 
There  is  no  evidence,  however,  either  as  a  part  of  the  Pov 
of  Attorney  or  in  the  oral  proof  of  any  contract,  either 
express  or  implied,  covering  compensation  for  the  manage- 
ment of  said  farm. 

In  Vogel  v.  Murphy,  Executor,  122  Ill.App.63i,  the 
rule  covering  such  servloes  is  announced  a 3  follows: 

"  here   services  are  rendered  by  or  to  one 
admitted  into  the  family  as  a  relative ,  the 
presumption  of  law  is  that  such  services  are 
gratuitous,  and  that  the  parties  do  not 
-  contemplate  payment  therefor.  But  this 
presumption  may  be  overcome  by  proof,  either 
of  an  express  contract  or"  of  facts  and 
circumstances  which  show  that  both  parties, 
at  the  time  the  services  were  rendered, 
intended  pecuniary  recompense^  other  than 
that  which  arises  naturally  out  of  the 
family  relation."   Citing  Heffron  v. Brown, 
155  III.322. 

In  Moreen  v.  The  Estate  of  Carlson,  365  111.^2,  the 

Court  said  that  in  such  cases  it  was  only  reo.uired  that 

claimant  produce  sufficient  evidence  of  a  contraot,  express 

or  implied  to  negative  any  presumption  that  the  services  were 

gratuitously  performed.  Mi  do  not  feel  that  claimant  has  met 

that  test  in  sup;  ort  of  his  Claim  No.  1. 
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In  support  of  Claim  No.  2,  for  "Real  estate  commission 
paid  for  the  sale  of  the  land  and  expenses" ,  the  Appellee 
offered  in  evidence  the  same  general  Power  of  Attorney  to 
act  aa  Agent,  which  was  dated  in  April,       nd  a  contract 
between  Appellee  and  a  real  estate  agent,  tf,  J,  England,  to 
sell  his  Mothers  farm,  dated  December  2k,   1936.  Also  an 
oral  stipulation  which  stated  that  on  May  11,  1937,  or*e 
William  J.  England  obtained  Judgment  in  a  Police  Court  against 
Appellee  for  ^l-JQ.OO,  and  costs  and  that  the  subject  matter 
of  the  suit  was  for  real  estate  oomni salons  for  sale  of  the 
Mary  J.  MoConathy  farm;  that  Appellee  h       the  said 
Judgment  and  cost 2   amounting  to  $te.   . 

The  file 3  in  the  Mary  J.  McConathy  estate  ihew  that  e 
died  on  January  2g,1937.  Th®  testimony  does  not  disclose  any 
fact  tending  to  show  that  the  sale  of  the  farm  was  made  before 
or  after  that  date.  The  rule  of  law  is  well  established  that 
the  death  of  a  principal  terminates  the  agenoy  in  the  absence 
of  circumstances  giving  the  agent  any  authority  coupled  with 
an  interest.  There  is  no  such  interest  shown 'in  Appellee 
to  make  his  agency  irrevocable.  Levy  v.  Wilms s  239  111. A: 

229- 

The  fact  that  the  contract  to  sell  given  the  real  estate 
broker  England,  is  for  a  definite  period,  which  at  the  time 
of  death  has  not  yet  expired,  does  not  vary  this  rule.   If 
the  sale  was  made  before  the  death  of  the  Mother,  that  fact 
3hould  have  been  definitely  shoim  in  the  proof  together  with 
other  facts  and  circumstances  surrounding  the  tele.  Burden 
of  roving  claim  against  estate  of  deoedent  is  upon  claimant 
whose  evidence  will  be  scrutinized  with  great  care  by  the 
court.  In  Re j  Settle  of  Teehan,  267  Hl.App.  ££. 
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Because  the  testimony  in  support  of  both  claims  one 
and  two  Is  lacking  in  essential  elements  necessary  to 
sustain  the  Jud^aent  of  the  Circuit  Court  and  because  there 
is  a  possibility  that  competent  and  convincing  evidence  is 
available,  the  said  Judgment  is  reversed  and  the  cause 
retaanded  to  the  Circuit  Court  of  Montgomery  County  for  a 
new  trial. 

REVERSED  and  REMANDED. 
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Circuit  Court 

Sangamon  County 
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Fulton  J: 

On  January  8,  l$4l,  the  Appellant  lie ted  his  12  acre 

ferm  for  sale  v/lth  Appellee,  the  agreement  b°ing  set  forth 
In  writing  and  signed  by  both  parties.   On  February  26,19^1, 
the  Appellee  entered  into  an  a       t   'ith  one  D.O.Christy 
to  eell  the  land  at  the  price  and  in  accord  with  the  terras 
set  out  in  the  original       agreement.   -hen  notified  of 
the  i&le,  Appellant  refused  to  perform  and  rescinded  his 
contract. 

appellee  brought  suit  in  a  Justice  Court  against  the 
k]  pell  ant  ana  recovered  a  Judgment  in  the  sua  of  ;i6o. 00,  On 
appeal  to  the  Circuit  Court,  the  case  wae  tried  before  a 
Jury  who  returned  a  verdict  for  the  same  amount  in  favor  of 

ind  it  is  from  a  Judgment  on  this  verdict  thpt 
Appellant  appeals  to  thia  Court. 
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The  questions  of  law  raised  by  Appellant  on  this  record 
are  v;ithout  merit,  :,nd  the  questions  of  fact  have  all  been 
passed  upon  adversely  to  Appellant,  first,  by  a  Justice  s 
the  Peaoe,  where  Judgment  for  f6z,">0t   was  rendered  against 
him,  second,  by  the  verdict  of  a  jury  in  the  Circuit  Court 
of  &angamon  County  for  the  same  amount  and  third,  by  the 
denial  of  a  motion  for  a  directed  verdict  nnd  the  overruling 
of  a  motion  for  a  new  trial  by  a  "very   able        vned  trial 
Court.   In  massing  upon  this  case  he  punctuated  his  remarks 
by  some  very  positive  nnd  definite  statements  with  all  of 
which  we  are  in  accord. 

Mhile  we  believe  thoroughly  in  allowing  every  party  his 
day  in  court,  if  possible,  we  do  not  feel  like  encouraging 
continuous  appeals  over  trivial  amounts  and  questions  of 
3 mall  moMftent. 

In  any  event,  hi  do  not  find  that  the  ve^dicc  of  the  jury 
was  against  the  manifest  ueight  of  the  evidence,  «nd  therefore, 
would  not  be  justified  in  rev  .  nent  on  that  ground, 

There  is  sufficient  evidence  in  the  record  to  sustain  the 
verdict  of  the  Jury  and  the  judgment  of  the  Circuit  Court  is 
affirmed. 
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STATE  OF  ILLINOIS 
APPELLATE  COURT 
THIRD  DISTRICT 


General  No.  9310. 


JOHN  KOCH, 


-vs- 

CLARA  BARKER, 


Plaintiff  Appellee,  ) 
) 


) 
Defendant  Appellant.  ) 


©frte&ea?  Term,  A,.  D>,  1941 . 
Agenda  No.  JL4. 


Appeal  from 
Circuit  Court, 
Tazewell  County. 
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RIESS,  J.: 

John  Koch,  plaintiff  appellee  herein,  filed  a  suit  at  law 
in  the  Circuit  Court  of  Tazewell  County  on  November  24,  1939,  seeking 
recovery  of  damages  for  personal  injuries  and  financial  loss  resulting 
from  the  alleged  negligent  driving  and  operation  by  defendant  appellant, 
Clara  Barker,  of  her  automobile  on  August  8,  1938.  Trial  by  jury 
resulted  in  a  verdict  against  the  defendant  in  the  sum  of  §13,500, 
upon  which  judgment  in  favor  of  the  plaintiff  was  entered  after 
defendant's  motions  for  directed  verdicts,  judgment  notwithstanding 
the  verdict  and  to  set  aside  the  verdict  and  grant  a  new  trial  had 
been  denied  by  the  Trial  Court.  This  appeal  then  followed. 

The  complaint  consisted  cf  four  counts  wherein  it  was  alleged 
that  the  plaintiff,  while  in  the  exercise  of  due  care  for  his  own  safety, 
was  Injured  as  the  dlreet  and  proximate  result  of  defendant's  general 
negligence;  negligent  failure  to  drive  her  automobile  under  safe  and 
proper  control;  driving  with  brakes  inadequate  to  stop  her  automobile 
and  while  the  brakes  were  not  in  good  working  order.   Defendant,  by 
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her  answer,  denied  that  the  plaintiff  was  in  the  exercise  of  ordinary 
eare  and  denied  all  charges  of  negligence  by  her. 

Defendant  appellant,  in  her  assignment  of  errors  and  argument, 
contends  that  the  plaintiff  failed  to  prove  that  he  was  in  the  exercise 
of  ordinary  care  and  caution  for  his  own  safety  or  that  his  injuries 
were  proximately  caused  by  negligence  on  the  part  of  the  defendant; 
that  the  Court  erred  in  admitting  certain  evidence  over  defendant's 
objection;  in  overruling  motions  for  a  directed  verdict  for  defendant 
at  the  close  of  plaintiff's  evidence  and  of  all  the  evidence;  in 
refusing  certain  of  defendant's  instructions  and  in  denying  motions 
for  Judgment  non  obstante  veredicto,  for  new  trial,  and  in  entering 
judgment  on  the  verdict.   Defendant  further  contends  that  the  amount 
of  the  verdict  is  grossly  excessive  and  was  the  result  of  sjT?rpathy, 
passion,  prejudice  and  improper  argument  of  plaintiff's  counsel. 

Plaintiff  Koch,  age  seventy  one  years,  a  bridge  tender  on  an 
Illinois  River  bridge  extending  between  Peoria  and  East  Peoria,  Illinois, 
was  struck  and  injured  at  about  3:10  in  the  afternoon  of  August  8,  1938, 
while  engaged  in  closing  an  iron  latticed  gate  of  a  length  of  twenty  six 
feet  by  five  and  a  half  feet  in  height  extending  across  the  driveway  of 
said  bridge,  in  order  to  raise  and  open  the  seventy  three  foot  span  of 
a  lift  or  jaekknife  bridge  to  permit  the  passage  of  a  steamboat  then 
approaching  the  bridge  from  a  northerly  direction. 

Plaintiff's  witness  Clifford  testified  in  substance  that  he 
was  a  bridge  tender  on  this  bridge  since  1937;  that  he  went  off  duty 
and  was  succeeded  by  plaintiff  Kooh   at  2:30  P.  M.  on  the  day  of 
plaintiff's  injury;  that  their  duties  were  similar  and  included 
handling  the  bridge  for  vehicular  and  boat  traffic  over  and  through 
the  same;  that  to  handle  traffic  it  was  necessary  for  the  bridge 
tender  in  charge  to  first  close  the  east  gate  on  the  East  Peoria 
or  Tazewell  County  side  of  the  bridge,  then  proceed  to  the  westerly 
portion  and  close  two  gates  each  extending  to  the  middle  of  the 
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bridge  on  the  westerly  or  Peoria  side;  then  return  and  open  the  east 
gate  and  permit  vehicular  traffic  which  had  accumulated  on  the  lift 
portion  of  the  bridge  to  proceed  eastwardly;  then  close  this  gate, 
leaving  the  lift  portion  between  the  gates  free  of  vehicles,  and  go 
into  the  control  house  on  the  northerly  side  of  the  bridge  near  the 
east  gate  and  throw  the  switches  to  raise  the  bridge  and  permit  passage 
of  the  boat. 

Plaintiff  Koch  testified  that  s>  short  time  prior  to  closing 
the  east  gate  of  the  bridge,  he  had  received  a  whistle  signal  of  the 
approach  of  a  boat  from  the  north  and  had  turned  on  a  siren  to  notify 
the  boat  captain  that  his  signal  had  been  heard,  which  siren  can  be 
heard  at  a  distance  of  a  thousand  feet.  Plaintiff  then  turned  on  the 
switch  on  the  stop  light  and  on  t^'O  red  lights  located  on  the  gate, 
all  acting  on  the  same  switch;  that  he  then  picked  up  a  red  flag  and 
proceeded  from  the  control  house  and  swung  the  hinged  gate  on  the 
East  Peoria  3ide  across  the  highway  and  latched  it  to  a  girder  on  the 
south  side  of  the  bridge.   The  bridge,  gates,  lift  o.n&   highway  across 
the  same  are  shown  by  photographs  and  scale  maps  exhibited  and  admitted 
in  evidence. 

Plaintiff  testified  that  the  red  lights  on  the  east  gate  were 
in  good  condition  and  in  operation;  that  he  proceeded  to  close  the  gate 
while  holding  the  red  flag  in  his  right  hand  on  top  of  the  gate  and  the 
handle  of  the  catch  on  the  end  of  the  gate  in  his  left  hand,  thus  pro- 
ceeding across  the  bridga.  He  permitted  two  automobiles  going  at  a 
speed  of  about  five  miles  per  hour  to  pass  and  observed  that  there  was 
no  other  traffic  on  the  bridge;  that  he  closed  and  latched  the  gate  to 
a  girder  on  the  southerly  side  of  the  bridge;  that  it  was  necessary  to 
watch  and  properly  latch  the  handle  into  the  slot  located  on  the  girder; 
that  during  this  time  the  red  flag  was  displayed  in  his  right  hand  on 
top  of  the  gate  in  full  view  of  any  approaching  traffic;  that  he  latched 
the  gate  and  proceeded  to  step  away  at  the  moment  that  defendant's 


-3— 


■ 

<  siitf  to  aoliioq 

's»l 

• 

>a&  Asian  <ztf.$  m  iqq* 

m  tm  btBBA 

MU  flfljil   Ml  lr*e  tM0»8   t4J 

•  Oder 

! 

<  ■ 

■  ■    ■■ 

art'  .'  alijlw 

,                                   .  :   1o  sIImsjsmI 

.  iartsq  sK      .«©£.:                                  >ijtJb#»o 

a/-"  I  r"q« 

r*ao£o  .  'I'isiJ  isiiJ-o  on 

i  to  »;-..                                                -'itlS  * 

JTiSf  '  *£* 

beHr 


- 


automobile  crashed  through  the  gate  without  having  sounded  any  horn 
or  signal  of  its  approach;  %h&%   he  was  struck  by  the  gate  and  thrown 
eastward  twelve  to  fifteen  feet  along  the  girder  on  the  southerly  side 
of  the  bridge;  that  he  took  hold  of  his  leg  and  pulled  it  out  of  the 
road  with  the  bone  protruding  through  his  boot;  that  he  was  struck  and 
cut  in  his  head  and  nose;  his  shoulder  injured  and  that  he  was  taken 
to  the  hospital. 

The  X-rays  and  physician's  testimony  showed  that  both  the 
tibia  and  fibula  of  his  right  leg  were  broken  through  and  shattered 
transversely  in  the  upper  third  thereof  and  were  overlapping;  that  he 
sustained  great  pain  and  suffering,  followed  by  pneumonia;  that  the 
protruding  bone  was  replaced  and  the  fractured  leg  reduced  and  placed 
in  a  plaster  cast  from  the  hip  to  the  toes  and  his  scalp  injuries 
sutured;  that  at  intervals  of  two  or  three  months,  the  casts  were 
removed  and  X-rays  taken  on  four  occasions;  that  when  the  second  cast 
was  apolied  in  October  following  the  injury  in  August  there  was  no 
union  in  the  leg  and  the  bone  fragments  were  still  moveable;  that  he 
could  not  walk  and  wa3  obliged  to  move  about  with  assistance  on  two 
crutches;  that  on  December  3,  1338,  X-rays  again  were  taken  showing 
some  bone  formation  but  no  complete  healing;  that  on  February  18,  1939, 
X-ray  examination  and  pictures  showed  more  callous  formation  and  slow 
healing;  that  on  June  3,  1939,  about  ten  months  after  the  date  of  the 
injury,  the  bony  fragments  were  in  the  same  position  and  still  showed 
motion  in  the  fracture  of  the  tibia;  that  the  leg  was  still  swollen  in 
the  injured  area;  that  on  March  13,  1941,  two  years  and  seven  months 
after  the  injury,  there  was  a  bony  union  bridged  across  from  the  tibia 
to  the  fibula  in  an  abnormal  condition;  that  in  the  treating  physician's 
opinion,  based  upon  reasonable  medical  certainty,  the  plaintiff  had 
reached  his  maximum  state  of  improvement;  that  his  injuries  and  present 
condition  is  permanent  and  that  he  is  and  will  be  unable  to  perform 
work  of  any  kind;  that  he  requires  the  use  of  two  canes  in  walking  and 
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that  pain  and  suffering  still  prevail,  with  liirated  motion  of  the  knee 
and  ankle  joints.  Plaintiff  further  testified  that  since  his  Injury, 
his  aches  and  pains  awaken  hin  or  keep  him  awake  at  night;  that  prior 
to  his  accident,  his  general  health  had  been  good  and  that  he  had  never 
suffered  any  previous  injury;  that  he  had  actively  engaged  in  hard  work 
all  his  life  and  was  reared  and  lived  upon  a  farm  until  he  became  of 
age;  that  he  lias  been  unable  to  do  work  of  any  kind  since  his  injury. 
The  evidence  further  discloses  that  plaintiff's  earnings  were  fifty 
dollars  per  month,  working  alternately  tvfo  weeks  per  month  at  twenty 
five  dollars  per  week,  and  had  been  so  employed  as  a  bridge  tender  for 
more  than  one  year  prior  to  his  injury;  that  he  sustained  financial 
obligations  of  ambulance,  physician  and  hospital  bills  aggregating  in 
excess  of  eight  hundred  dollars  in  addition  to  loss  of  past  and  future 
wages  resulting  from  the  injury;   It  further  so  appears  that  the  term 
of  his  expectancy  of  life  approximates  ten  years.  At  the  time  of  the 
injury,  witnesses  testified  that  defendant's  car  was  approaching  at 
speeds  variously  estimated  from  fifteen  to  thirty  miles  an  hour;  that 
it  was  raining;  that  the  wooden  floor  of  the  bridge  was  wet  and  slippery; 
that  on  the  bridge  approach,  stop  signs,  red  light  signs  and  a  sign 
reading  "Slow  -  Slippery  When  "Vet"  were  in  plain  view  and  their  presence 
was  known  to  the  defendant;  that  she  had  crossed  this  bridge  on  many 
occasions  during  her  thirty  years  practice  of  osteopathy  in  going 
between  Peoria  and  her  home  in  Eureka,  Illinois. 

Defendant  appellant,  Clara  Barker,  was  cross  examined  by 
plaintiff's  counsel  under  Section  60  of  the  Civil  Practice  Act  and 
also  testified  in  her  own  behalf,  together  with  certain  other  defendant's 
witnesses.   She  testified  in  substance  that  both  she  and  her  husband 
were  licensed  osteopathic  physicians  and  had  practiced  in  HXireka, 
Illinois,  for  thirty  two  years;  that  she  occasionally  drove  to  Peoria 
and  on  many  occasions  travelled  over  the  Franklin  Street  bridge;  knew 
It  was  a  lift  bridge  and  had  seen  it  lifted  and  that  it  was  lifted  to 
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permit  the  passage  of  boats  on  the  river;  that  the  accident  in  question 
occurred  shortly  after  three  o'clock  on  the  afternoon  of  August  8,  1938; 
that  she  had  been  to  the  City  of  Peoria,  was  on  her  way  home  and  was 
travelling  alone  in  the  automobile;  that  It  had  rained  hard  all  day 
and  *a§  drizzling  when  she  approached  the  bridge  from  Peoria  to  East 
Peoria  in  an  easterly  direction;  that  there  were  signs  along  the  side 
of  fc&§  bridge;  that  Exhibit  3  is  a  stop  sign  shown  on  the  picture  which 
was  there  on  tb?.t  day  in  full  view  as  she  went  over  the  bridge;  that 
there  was  a  sign  on  the  right  girder  which  said  " Slow  -  Slippery  When 
™et"  which  was  in  full  vie-  as  she  crossed  on  that  dry;  that  she  first 
saw  Koch  whew  at  the  crest  of  the  lift  bridge  about  one  hundred  feet 
west  of  the  first  girder  toward  Peoria;  that  he  was  then  at  the  end  of 
the  gate  and  had  started  across  the  bridge  with  the  gate  when  she  saw 
him;  that  he  must  have  been  three  feet  out;  that  when  her  automobile 
came  in  contact  with  the  gate,  Koch  -was  not  entirely  across;  that  the 
gate  was  open  about  two  or  three  feet  when  she  struck  it,  not  closed 
at  the  time  of  impact;  that  she  saw  the  gate  move  across  the  bridge 
but  dic.n't  observe  Bp.  Koch  because  he  was  behind  the  gate;  that  the 
gate  was  in  clear  view  all  that  time;  that  when  she  saw  it,  she  attempted 
to  apply  har  brakes;  was  going  about  sixteen  or  seventeen  miles  an  hour 
and  the  car  slid;  started  to  slide  when  about  forty  feet  from  the  gate; 
struck  the  gate  but  not  hard,  car  stopped  where  gate  fastened  on  Peoria 
side  of  gate;  after  accident  Koch  was  lying  about  four  feet  from  where 
the  gate  would  have  closed  about  two  feet  from  the  curb  and  about  six 
feet  from  her  automobile  and  in  path  that  car  would  have  taken  if  it  had 
gone  on  ea3t;  as  soon  as  car  stopped  she  got  out  and  ran  to  Koch  and 
a  lady  and  a  few  others  came  up;  that  she  didn't  recall  saying  to  an 
officer  that  she  pushed  both  pedals  to  the  floor  but  the  car  did  not 
stop;  didn't  observe  red  flag  in  Koch's  hand  on  top  of  gate;  noticed 
something  down  at  his  side  and  later  found  it  was  a  flag,  but  at  time 
no  flag  was  visible;  heard  him  say  after  he  had  fallen  "Someone  wave 
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that  flag  to  stop  the  beat;*  that  she  then  saw  the  flagj  that  she  had 

to  the 
proceeded  on/bridge  with  several  cars  following  but  saw  no  cars  ahead 

on  south  side  of  bridge;  was  looking  ahead;  heard  no  siren  nor  steam- 
boat whistle;  saw  no  boat  approaching  from  right  or  left;  proceeded 
east  on  upgrade  to  top  of  jackknife  bridge;  at  top  level  for  a  few 
feet  and  then  eastward  downgrade;  was  M*  right  side  of  traffic  lane; 
noticed  gate  starting  to  cloae  with  elderly  gentleman  handling  it  out 
at  end  of  gate  at  latch  and  to  left  of  center  line  of  road  about  three 
quarters  of  the  way  over;  noticed  he  was  pulling  gate  forward  and 
swung  his  hand  with  gome thing  that  appeared  to  be  a  flag  in  it;  there 
seemed  to  be  a  little  color  to  it  but  was  not  unfurled;  that  she  put 
on  the  brakes,  the  four  wheels  slid  eastward  toward  gate  coming  on, 
but  the  man  gradually  got  behind  it;  that  the  car  continued  to  slide 
and  the  gate  to  come  on;    that  she  turned  the  car  slightly  to  left  to 
strike  girder  and  avoid  hitting  gate,  but  was  too  late,  so  struck  it. 

On  further  cross  examination,  defendant  stated  that  she  knew 
it  had  been  raining  and  bridge  would  be  slippery;  was  in  full  view  of 
east  gate  between  seventy  five  and  one  hundred  feet  where  gate  latches 
when  she  reached  top  of  grade;  that  she   saw  Koch  when  forty  or  forty 
five  feet  rest  of  him,  but  did  not  see  him  one  hundred  feet  away;  that 
she  applied  the  brakes  but  car  continued  eliding,  '"hen  struck,  about 
five  miles  per  hour;  that  she  did  not  sound  the  horn;  that  the  gate 
was  not  solid,  had  spaces  like  lattice  work  you  could  see  through;  that 
it  was  possible  it  »as  her  confusion  that  kept  her  from  seeing  Koch 
behind  the  gate;  that  she  was  witching  her  car;  that  sits  could  not  see 
from  the  crest  of  the  bridge  one  hundred  feet  away;  that  the  view  from 
the  crest  to  gate  is  clear  and  no  obstruction  to  view  in  that  one 
hundred  feet,  but  she  did  not  see  Mr.  Koch;  that  when  she  struck  the 
gate,  it  eased  back.   It  was  within  two  or  three  feet  of  being  closed 
when  she  hit  it.   She  saw  no  one  move  her  car  from  that  location  to  a 
point  one  hundred  feet  east  on  south  side  of  bridge.  Mr.  Koch  was 
facing  her  when  closing  the  gate,  but  when  he  got  behind  it,  she  did 
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not  know  whether  or  not  he  was  facing  her.   '\fter  the  accident  there 

was  a  dirty  red  flag  on  the  ground  about  six  feet  from  the  gate.  Koch 

was  lying  along  right  curb  four  or  five  feet  east  of  the  first  girder, 

and  she  observed  no  red  lights  on  gate.  It  may  be  noted  that  material 
contradictions  appear  in  the  defendant's  testimony. 

Jesse  Darling,  of  Eureka,  testified  to  condition  of  the  car. 

Dudley  Shepardson,  of  Tremont,  aged  eighteen,  was  present  with  his 

mother,  Mrs.  Shepardson,  at  time  of  collision.   Other  cars  ahead  of 

them.   Saw  collision  and  Koch  on  pavement.  Took  dark  red  flag  rolled 

on  stick  and  attempted  to  flag  the  boat.   Vhen  first  saw  Mrs.  Barker's 

car,  it  had  stopped  across  roadway.   He  didn't  see  anyone  move  it. 

Next  saw  it  on  main  span  about  one  hundred  feet  to  the  east  side,  tight 

to  curb.  He  heard  no  siren.  Bridge  was  wet  and  oily.   Oil  or  creosote 

on  boards  in  addition  to  rain  and  was  slick.   Car  ahead  of  me  cut  off 

view  of  Barker  car.   Did  not  see  accident  but  heard  boat  whistle.  Not 

know  if  red  flag  rolled  up  or  if  rolled  up  when  thrown  out  of  Koch's 

hand.   Saw  his  head  bleeding  and  something  about  his  leg.   Saw  sign 

"Slow  -  Slippery  When  Wet."   Gar  in  front  of  me  was  a  Model  A  Ford 

travelling  about  twenty  five  miles  an  hour.  '-Tent  past  place  where 

Koch  lay. 

Edwin  Mitchel  testified  that  he  lived  in  Pekin;  measured  gate; 
twenty  eight  feet  from  control  house  and  five  feet  five  inches  above 
floor  m%   curb  on  ends,  (rate  latches  when  closed.   Curb  at  girder  where 
gate  latches  when  gate  is  closed  is  six  and  a  half  to  seven  Inches  high. 
Gate  comes  on  top  of  curb.   It  is  a  latticed  type  metal  gate.   Framework 
made  of  three  inch  angle  irons  about  a  quarter  of  inch  thick.  Lattice 
is  made  of  diagonal  metal  strips  one  and  a  fourth  inches  wide  and  a 
quarter  inch  thick.   Travelled  part  of  highway  from  hinged  gate  over 
to  latched  side  practically  even.  Other  witnesses  testified  to 
surrounding  conditions  corroborating  in  part  testimony  of  respective 
parties. 

From  reading  of  the  abstract  and  parts  of  the  record,  it 
appears  that  the  questions  of  negligence  and  contributory  negligence 
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or  vast  of  due  care  at  the  time  of  the  Injury  became  questions  :f  fact 
under  the  evidence.   It  appears  that  the  plaintiff  did  not  see  the 
defendant's  approaching  ear  prior  to  the  time  of  the  collision,  and  this 
point  Is  stressed  strongly  by  defendant  as  such  proof  of  contributory 
negligence  on  the  part  of  the  plaintiff  as  to  preoln&i  his  recovery 
herein.  We  do  not  think  so. 

It  the  time  that  defendant*?  car  skidded  toward  and  into  the 
gate  which  he  was  either  In  the  act  of  closing  or  had   jnst  cloned, 
plaintiff  was  behind  the  gate  and  was  matching  the  latch.   There  is 
nothing  in  the  evidence  to  show  that  he  could  have  done  anything  to 
avoid  being  struck  by  the  car  as  it  cranio?  into  the  gate,  -"hether  he 
saw  or  did  not  see  the  defendant'?  car  approaching  or  that  there  was 
anything  that  he  could  have  dene  to  -avoid  being  struck  at  that  time. 
On  the  other  hand,  defendant  concedes  that  her  view  was  open  for  one 
hundred  feet  after  reaching  the  crest  of  the  bridge  with  no  obstructions 
ahead  and  that  stts  "jould  have  seen  him  but  did  not  see  him  until  within 
about  forty  feet  of  the  gate,  when  she  says  that  she  threw  on  the  brakes 
Mfeg  skittle*  into  the  gate  which  struck  and  injured  the  plaintiff,  who 
was  then  behind  the  gate. 

defendant  was  familiar  with  this  bridge  and  its  operation; 
had  frequently  travelled  it;  kiie-  of  the  wet  condition  of  the  bridge 
and  was  travelling  in  a  Banner  as  to  not  have  control  of   her  car.   She 
seems  not  to  have  observed  the  flag,  the  man,  the  signals,  the  lights 
nor  the  gate  nor  to  have  heard  either  the  .=\lren  or  the  boat  whistle 
until  she  was  so  elose  to  the  gate  as  to  be  unable  to  stop  her  car  at 
the  speed  she  was  travelling.  Under  the  circumstances,  "*e  feel  that 
there  was  ample  evidence  to  Justify  the  verdict  of  the  jury  both  on 
the  auestion  of  due  care  on  the  part  of  the  plaintiff  and  of  contributory 
negligence  on  the  part  of  the  defendant .  We  hold  that  under  the  evidence 
the  Trial  Court  properly  denied  defendant's  notions  for  directed  verdicts 
and  for  judgment  notwithstanding  the  verdict,  and  that  under  the  motion 
for  new  trial,  the  verdict  was  not  contrary  to  the  manifest  weight  of 
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the  evidence  but  was  in  aecord  with  the  greater  weight  of  the  evidence 
under  the  Issues  of  fact  h3rein. 

Defendant  alleged  prejudicial  error  in  admission  of  evidence 
and  refusal  of  an  instruction  in  relation  thereto.   On  plaintiff's 
behalf,  the  bridge  tender  who  succeeded  him  testified  to  finding  the 
sheared  bolt  in  which  the  gate  latch  wa,s  fitted  lying  some  distance 
from  the  place  of  its  severance  on  the  following  morning.  Upon 
defendant's  objection  that  conditions  w^re  not  shown  to  be  the  same 
at  the  time  this  sheared  bolt  was  found  a3  at  the  tine  of  the  collision, 
the  jury  were  instructed  to  disregard  this  testimony.  Also,  among  the 
twenty  four  instructions  given  on  behalf  of  the  defendant,  one 
specifically  instructed  the  Jury  to  disregard  any  testimony  that  had 
been  stricken  by  the  Court. 

\   further  refused  instruction  singled  out  this  particular  bit 
of  testimony  and  instructed  the  jury  to  disregard  it,  which  instruction 
was  properly  refused,  ^hlle  it  is  not  necessary  to  pass  upon  the 
admissibility  of  the  particular  testimony,  it  i?  clear  that  the  direction 
to  the  Jury  to  disregard  it  and  the  instruction  to  disregard  all  testimony 
which  was  stricken  amply  protected  the  rights  of  the  defendant,  and  from 
a  fair  reading  of  the  testimony  and  instructions  in  question,  it  does  not 
apoear  that  prejudice  to  the  defendant  could  have  resulted  therefrom.  We 
hold  that  there  is  no  merit  in  defendant's  contention  that  the  refusal 
to  give  this  instruction  was  prejudicial. 

Certain  argument,  which  we  need  not  detail  here,  mm   made  by 
counsel  for  plaintiff  Itf  which  objection  was  made  and  sustained  by  the 
Court,  and  in  other  instances  objection  is  raised  to  the  Court's  remark 
upon  objection  that  Mthe  jury  heard  the  evidence  and  will  be  governed 
by  the  Instructions  of  the  Court."   The  case  was  closely  contested  and 
vigorously  argued  by  respective  counsel,  but  we  find  no  prejudicial 
statements  which  in  our  judgment  could  have  affected  the  verdict  of 
the  Jury. 
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Respective  parties  have  cited  and  have  quoted  from  numerous 
decisions  on  the  question  of  excessive  damages  for  injuries  of  the  nature 
which  the  plaintiff  has  suffered  herein  under  varying  circumstances.   In 
some  instances,  damages  equal  in  amount  to  those  fixed  by  the  jury  were 
upheld  under  circumstances  quite  gtxtl&r  to  those  of  the  ease  at  bar. 
In  some  instances  under  varying  circumstances,  remittiturs  were  required 
by  the  Court  of  Review  an  an  alternative  to  granting  a  net?  trial,  and 
in  come  cited  easee,  the  amounts  of  such  verdicts  were  found  to  be 
excessive  rn<*   new  trial  was  granted.   In  the  instant  wise,  the  elaintlff, 
aged  seventy  one  year?,  was  shown  to  have  an  appro  xl  i  t   t  a  je  ir  life 
expectancy  by  the  only  evidence  in  the  record.  His  lose  of  rages  for  the 
time  prior  to  the  injury  approximated  -1500  or  flSQQj  his  physician* a  and 
hospital  bills  in  excess  of  ^800.   The  proof  justifies  the  conclusion 
that  he  has  been  and  rill  be  unable  to  work  at  Mr  previous  employment 
or  in  nny   other  gainful  employment;  that  prior  to  hie  injury,  while  in 
advanced  year-,  he  had  enjoyed  good  health  and  suffered  no  injuries  and 
vae  eepaele  of  satisfactorily  performing  the  work  in  ^hieh  he  was 
engaged.  From  his  injuries  he  sustained  great  physical  pain,  suffering 
and  disability,  which  still  remain  and  are  of  a  permanent  nature.   The 
amount  of  "the  verdict  in  a  given  csee  is  pecu]  iarly  a  matter  within 
the  province  of  the  jury  '-hen  responsive  to  the  testimony,  rnd  unless 
the  finding  of  the  Jury  la  grossly  excessive  or  reflects  v-asr-ion, 
prejudice  or  ulterior  Influences  prejudicial  to  the  defendant,  a  Court 
of  Review  should  not  disturb  the  finding  of  a  jury  and  the  judgment  of 
the  Trial  Court  bared  thereon*  Tn  this  case,  while  the  damages  are 
vr-rv   substantial,  they  were  responsive  to  the  evidence-!,  py\6   re  cannot 
hold,  as  a  matter  of  law,  that  any  prejudice  to  the  defendant  la  shown 
or  reflected  therein. 

Finding  no  reversible  error  in  the  reoord,  the  Judgment  of 
the  Circuit  Court  of  Tazewell  County  will  be  affirmed. 

JTmSHEH?  AFFTR?!ED. 
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STATE  OF  ILLINOIS 
APPELLATE  COURT 
THIRD  DISTRICT 


General  No.  9315. 


CARRIE  M.  CRAIO-, 
HAZEL  I.  CRAIS, 

Plaintiff  Appellants, 

-vs- 

LEWIS  0.  CQONROD,  Receiver  of 
the  Plret  National  Bank  of 
Urbana,  Illinois,  and  DON  D. 
RICHMOND, 

Defendant  Appellees. 


^ie^er^Terai  A.  D. ,  1943^. 
Agerjoa  Mm   17. 


■r    .    .  .  ■ 


Appeal  from 
Circuit  Coiirt, 
Ghampaign  County. 


314'I.A.  379 


HI ESS,  J. S 

Appeal  herein  was  taken  from  a  Judgment  in  bar  of  suit  and 
for  costs  entered  in  the  Circuit  Court  of  Champaign  County  in  favor 
of  defendant  appellees,  Lewis  Or.   Coonrod,  Receiver  of  the  First 
National  Bank  of  Urbana,  Illinois,  and  Don  D.  Richmond  and  against 
plaintiffs  Carrie  M.  Craig  and  Hazel  I.  Craig.  Appellant  Haael  I. 
Craig  appeared  pro  se,  and  Carrie  M.  Craig,  who  joined  with  her  in 
the  notice  of  appeal  and  praecipe,  failed  to  file  or  join  in  the 
abstract  of  record,  assignments  of  error  or  briefs  and  argument  of 
appellant,  but  her  name  is  appended  to  appellants'  reply  brief. 

The  pleadings  in  the  lower  Court  consisted  of  a  second 
amended  complaint  and  defendants'  motion  to  dismiss  Bame,  which  was 
granted.  An  attempt  to  appeal  to  this  Court  was  made  by  plaintiffs 
after  defendants'  motion  in  the  nature  of  a  demurrer  had  been  so 
sustained,  but  before  a  judgment  or  final  appealaole  order  was  entered. 
The  applicable  rule  is  stated  In  Daab  v.  Ritter,  294  111.  App.  203, 
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13  N.  E.  (2d)  630.   This  attempted  appeal  was  dismissed  by   this  Court 
upon  defendants'  motion  in  3-en.  Mo.  9275  on  February  20,  1941.  Judgment 
in  favor  of  defendant  in  bar  of  suit  was  then  entered  upon  the  pleadings 
in  the  lower  court,  followed  by  this  appeal. 

The  second  amended  complaint  consisted  of  eight  counts  wherein 
plaintiffs  undertook  to  set  up  causes  of  action  alleging  damages  to  have 
been  sustained  by  Carrie  M.  Craig  as  life  tenant  and  owner  of  grain 
crops  mentioned  in  the  pleadings  and  by  Hazel  I.  Craig  as  "remainderman" , 
growing  out  of  an  alleged  unlawful  seizure  and  sale  of  crops  under  a 
garnishment  writ  previously  procured  in  a  Justice  of  the  Peace  Court 
by  defendant  Receiver  and  co-defendant  Richmond,  as  his  attorney,  which 
action  was  alleged  to  have  occurred  in  1934,  almost  six  years  before 
the  suit  was  filed. 

It  is  difficult  from  the  pleadings  to  ascertain  the  exact 
nature  of  the  purported  charges  in  the  complaint.  Reference  is  made 
to  libel,  slander  and  alleged  unlawful  action  of  defendants  in  the 
garnishment  proceedings,  which  had  terminated  in  favor  of  said  Receiver 
as  a  Judgment  creditor  and  not  of  the  plaintiff.  A  number  of  confused 
statements  in  the  nature  of  conclusions  are  set  forth  in  the  pleadings 
and  in  the  abstract,  briefs  and  argument  of  appellant  Hazel  I.  Craig, 
but  from  a  careful  examination  thereof  in  the  light  most  favorable  to 
the  plaintiff,  it  is  evident  that  the  lower  court  properly  held  that 
the  amended  complaint  wholly  failed  to  set  forth  necessary  elements  of 
a  cause  or  causes  of  action  upon  which  Issues  might  be  joined  and 
litigated  upon  the  merits  by  the  defendants.  While  the  Trial  Court 
was  liberal  and  considerate  in  its  rulings  in  relation  to  the  pleadings 
on  account  of  the  fact  that  the  plaintiff  appeared  pro  se,  neither  that 
Court  nor  this  Court  upon  r&vlew  of  the  record  would  be  Justified  in 
holding  that  a  cause  of  action  was  stated  in  the  complaint.  A  complaint 
must  contain  sufficient  averments  to  state  a  cause  of  action.  No 
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facts  tending  to  show  fraud,  malice  or  want  of  proper  care  are  set 
forth  in  either  the  original  or  amended  complaint  or  any  count  thereof. 

The  alleged  errors  assigned  by  Hazel  I.  Craig  were  that 
"the  Court  erred  in  rendering  a  verdict  contrary  to  the  evidence; 
the  court  erred  in  rendering  a  verdict  contrary  to  the  law"  and  that 
"the  Court  erred  in  entering  a  Judgment  for  the  defendants  and  against 
the  plaintiffs"  and  asked  that  Judgment  be  entered  in  this  Court  for 
the  amount  of  the  damages  claimed  in  the  complaint  or  that  the  Judgment 
be  reversed  and  cause  remanded,  and  also  asked  for  an  order  of  this 
Court,  if  deemed  "proper",  that  the  Comptroller,  presumably  the  United 
States  Comptroller  of  Currency,  be  made  a  party  to  this  suit.  Ho 
trial  nor  verdict  was  had  herein;  the  ruling  of  the  lower  court  being 
solely  upon  the  pleadings.  The  Comptroller  was  not  made  a  defendant 
in  the  lower  Court  nor  was  any  .attempt  by  amendment  of  the  complaint 
or  prayer  for  process  against  the  Comptroller  sought  in  that  Court. 
This  Court,  of  course,  would  be  powerless  to  enter  any  such  order 
upon  review  herein.  Ho  further  alleged  errors  were  assigned. 

Ho  motion  to  dismiss  the  alleged  appeal  of  Hazel  I.  Craig 
was  made,  and  as  the  record  now  stands  before  us  with  no  reversible 
error  appearing  therein,  this  Court  can  only  affirm  the  Judgment  of 
the  Trial  Court. 

Judgment  in  bar  of  suit  against  both  plaintiff  appellants 
and  in  favor  of  both  defendant  appellees  as  entered  by  the  Circuit 
Court  of  Champaign  County  is  therefore  affirmed. 

JUDGMENT  AFFIRMED. 
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JULIA   0IBB0N% 

Appall ee, 
v. 

CITY  or  CHIC  CO,  ».  Municipal  corner- tion, 
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MR.  PRS9I&IMG  JW18I  3URKK  .  'PIKIGN  OF  THE  COURT. 

In  a  complaint  filed  in  the  Circuit  Court  of  Cook  County, 
Julia  Gibbons  sought  to  recover  damages  from  the  City  of  Chicago 
for  personal  injuries  sustained  by  her  as  a  result  of  a  defect  in 
*  street,  I  trial  before  the  court  and  a  Jury  resulted  in  a  verdict 
for  plaintiff  In  the  sum  of  -H,000,  Motions  for  •  directed  verdict 
and  for  a  new  trial  were  overruled  and  Judgment  !as  entered,  to 
reverse  which  this  appeal  is  prosecuted. 

On  July  £5,  1938,  at  about  &*3Q  tm   M.,  plaintiff,  77  years 
old,  was  walking  in  an  easterly  direction  upon  the  south  sidewalk  of 
Last  75th  street  at  and  near  Its  intersection  with  xehangc  Avenue. 
75th  Street  runs  in  an  easterly  and  westerly  direction,  and  Exchange 
Avenue  runs  In  a  northwesterly  and  southeasterly  direction.  The 
Illinois  Central  Railroad  operstee  two  sets  of  tracks,  or  four  rails, 
in  t  northwesterly  and  southeasterly  direction  in  the  center  of 
Exchange  Avenue.   This  right  of  mf  divides  the  northbound  and  south- 
bound vehicular  traffic.   The  roadway  to  the  west  of  the  right  of  way, 
used  by  the  southbound  traffic,  is  16  feet  vide  and  paved  with 
concrete.  The  roadway  to  the  esst  of  the  rlp.ht  of  vey  i§  used  by 
the  northbound  traffic.   There  was  a  hole  In  the  center  of  the  west 
roadway  at  a  point  which  would  be  in  the  center  of  the  south  sidewalk 
of  75th  Street  were  it  extended  across  ths  roadway.   This  hole  was 
about  8  feet  east  of  the  west  curb  of  the  west  roadway,  and  it  was 
about  6  Inches  long,  6  inches  wide  and  6  inches  deep.  As  l&lntiff 
reached  the  west  curb  of  the  vest  roadway  no  vehicular  traffic  was 
going  south.   She  walked  In  an  easterly  direction  froa  the  sidewalk 
onto  the  roadway.   Several  other  oedestrians  were  crossing  the  west 
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roadway  *t  the  same  time.   There  Is  evidence  that  when  alaintiff 

was  about  half  *ay  serose  the  west  roadvay,  an  automobile  traveling 

in  a  southeasterly  direction  approached  from  her  left;  that  the 

motorist  blew  his  horn,  applied  his  br&kse  hurriedly,  and  eame  to  a 

itop  about  5  feet  from  plaintiff;  thst  she  noticed  the  ear  ^reaching 

and  stepped  back;  and  that  in  stepping  back  her  heel  vent  into  the 

hole  in  the  center  of  the  street  and  she  fell  to  the  pavement.   Two 

or  three  men  kicked  her  up  and  earried  her  to  the  office  of  a 

physician.  She  was  then  ta&en  in  en  ambulance  to  a  hospital,  where 

X»ray  pictures  showed  a  fracture  of  the  head  of  the  femur.   She 

remained  in  the  noeoital  until  May,  1939.  Prior  to  the  occurrence 

she  was  la  good  physical  condition  and  had  had  no  previous  medical 

attention.  At  the  time  of  th©  trial  she  w&s  80  years  old.  there 

was  evidence  tending  to  show  an  inch  .n^   a  half  shortening  in  the 

Injured  leg,  that  hep  heart  was  irregular,  and  the.t  her  pulse  wae 

quite  rapid,  she  limped  and  was  able  to  >*alk  only  '*ith  the  aid  of 

a  cane. 

The  first  point  urged  by  defendant  is  that  the  burden  was 

upon  the  nlaintiff  to  prove  that  at  and  obout  the  time  and  place  of 

the  accident  she  w*e  in  the  exercise  of  due  care  for  her  own  safety. 

Plaintiff  recognises  th  t  this  is  the  law.   She  insists  that  the 

evidence  shows  that  at  the  time  and  ol&ce  of  the  accident  she  «as 

in  the  exercise  of  due  cere  for  her  own  safety.  The  second  point 

presented  by  defendant  is  that  the  evidence  establishes  as  a  matter 

of  law  tha#  plaintiff  did  not  exercise  due  care.  The  third  and 

final  point  advanced  by  defendant  is  that  the  trial  court  should 

have  directed  a  verdict  for  the  defendant  because  of  plaintiff* s 

contributory  negligence.  Plaintiff  answers  these  assertions  by 

declaring  that  contributory  negligence  becomes  ©  question  of  law 

only  when  the  court  tag  My  thst  gil  reasonable  minds  must  agree 

that  the  injury  was  the  result  of  plaintiff's  own  negligence* 

Plaintiff  »p sorts  that  the  trial  court  properly  refused  to  direct 
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a  verdict  for  the  defendant  &s  there  w&e  evidence  of  due  o«re,  From 
these  statements  of  the  respective  contentions  of  the  parties,  it 
will  he  observed  that  the  defendant  concedes  that  there  c*?as  competent 
svldence  tending  to  establish  that  it  was  guilty  of  negligence. 
The  only  question  presented  for  our  consideration  is  whether  the 
court  erred  in  refuting  to  direct  e  verdict  for  the  defendant. 
Defendant  maintains  that  because  of  a  complete  absence  of  any  evidence 
of  the  eserciae  of  due  care  toy  the  plaintiff,  it  was  the  duty  of 
the  trial  court,  ®s  a  proposition  of  law,  to  lireet  a  verdict  for 
the  defendant. 

We  are  of  the  opinion  that  a  reading  of  the  statement  of 
facts  shows  dearly  th?t  plaintiff  was  in  the  exercise  of  due  oare 
for  her  own  safety.  She  was  walking  in  an  easterly  direction  in 
common  with  other  pedestrians  proceeding  in  the  same  direction,  she 
observed  the  automobile  ooming  from  the  north  and  to  avoid  being 
struck  by  it,  she  stepped  back,  this  action  by  a  woman  of  her  years 
clearly  shows  that  she  was  cautious.  The  fact  that  plaintiff  did 
not  testify  does  not  constitute  any  good  reason  for  refusing  Judgment 
in  her  favor.  The  trial  court  was  right  in  refusing  to  direct  a 
verdict  and  In  entering  Judgment,  therefore,  the  Judgment  of  the 
Circuit  Court  of  Cook  County  is  affirmed. 

Jtf&GMSItT  AFFXHME&. 
HEBEL  AND  KIU.Y,  JJ.  CONCUR. 
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MR.  PRESIDING  JUSTICE 

On  May  14,  1941,  Louis  Bojarski,  filed  his  three  count 

complaint  in  the  ^uoerior  Court  of  Cook  County  for  the  recovery  of 

the  cost  of   ,    -forth  of  Improvements,  which  verett  .   Hard 

Allegedly  converted  to  hl«  own  ute,  and  fer  damages  based  on  malicious 

prosecution  and  abuse  of  oroeees.  h  motion  to  dismiss  filed  by 

defendant,  was  sustained,  and  this  ftppaal  followed.  The  eomplaint, 

as  summarized  in  olalntiff's  brief,  reads: 

unt  1.  On  February  10th,  1932,  the  i»l     t  filed 
suit  t©  recover  3,000  for  the  firet  year's  and  1,500  for  the 
second  year's  rental,  on  a  lease  from  defendant  as  lessor  and  plain- 
tiff «s  lessee  commencing  May  18,  1931.   He  also  offered  to  cancel 

11  claims  for  rent  under  the  lease  including  rent  represented  by 
a  IfiOO  note,  in  exchange  for  plaintiff' s  8,0 00  worth  of  improve- 
ments. Defendant  assured  plaintiff  th?t  he  and  his  attorneys  would 
take  no  further  steps  in  the  cause  for  rent  then  sending  in  LmFmrN 
Superior  Court  as  No.  933?,  Plaintiff  accepted  defendant's  offer. 
On  the  strength  of  this  agreement  defendant  took  and  kept  the 
improvements.  On  January  £6,  1933,  in  violation  of  his  agreement 
snd  without  giving  any  notice  to  the  .lalntlff  herein,  or  his 
counsel,  Ballard  secured  »  judgment  by  default,  in  cause  No.  9332, 
of  LaPorte  Superior  Court,  for  2,295.00,  that  is,   500  for  the 
first  year1 8,  -1,500  for  the  second  year's  rent,  and  ?295  for 
attorney's  fees.  Ballard  made  no  attempt  to  collect  this  secretly 
secured  judgment  until  December  S7,  1940,  when  through  supplementary 
proceedings  in  Lake  -uoerlor  Court  sitting  in  nary,  Ind.,  cause 
No,  52929,  he  attached  more  than  1,700  of  the  plaintiff's  money 
In  Calumet  Title  Company,  Inc.,  and  Calumet  -ecurities  Corp*  Cm 
January  14,  1941  the  nlalntiff  filed  In  LaPorte  ^uoerior  Court, 
oause  Ro.  13311,  a  complaint  to  set  aside  Ballard's  judgment  for 
rent  and  attorney's  fees,  on  January  16,  1941,  the  Lake  superior 
Court  of  Gary,  ind.  stayed  Ballard's  attachment  proceedings  pending 
disposal  of  oause  So.  13311  in  La  orte  -uosrlor  Oourt  at  Michigan 
City,  Ind.  The  lease  provides,  'If  said  allard  sells  the  above 
land  before  the  expiration  of  the  lease  he  agrees  to  pay  for  the 
cost  of  construction  of  -aid  cottages  and  marking  station,'   Its 
expiration  tate  mi  Tecember  II,  1935,   Ballard  sold  the  land  on 
June  20,  1935,  more  than  six  months  before  the  expire  tion  of  the 
lease  but  has  failed  and  refused  either  to  satisfy  his  wrongfully 
obtained  Judgment  in  cause  No.  9332  or  to  pay  'the  cost  of  construc- 
tion of  said  cottages  and  parking  station.*  Plaintiff  prays 
Judgment  for  8,000,  or  in  the  siternetlvs,  ■  rule  on  verett  &. 
Ballard  to  satisfy  the  wrongfully  sod  fraudulently  obtained  judgment. 
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•"Count  8.  Plaintiff  realleges  all  material  facte 
contained  in  Count  1.  8a  abru«ry  7,  1941,  defendant  maliciously 
and  with  Intent  to  h&ra,  ruin  and  compel  the  plaintiff  herein  to 
oay  him  large  suae  of  asoney  to  which  -Id  : rllard  was  not  entitled, 
did  file  in  Lake  Superior  Court  sitting  in  Hammond,  Ind.,  not  one 
but  four  supplementary  suits  ngaiJbrt  the  plaintiff  herein  and 
persons  holding  funds  belonging  to  him,  attaching  large  suas  of 
aoney  belonging  to  the  plaintiff  herein  neriously  Hampering  his 
business  and  affecting  his  standing  with  hie  customers  and  the 
community.   The  plaintiff  herein  has  been  compelled  to  soend 
large  sums  of  aoney  in  defending  such  suits;  that  said  acts 
and  doings  of  Everett  a,  J'sllard  amount  to  malicious  oroseeution. 

"Count  3.  Plaintiff  realleges  each  and  every  factual 
allegation  contained  in  Counts  1  and  I,  and  for  a  further  canes 
of  action  ststes  thst  the  number  of  supplemental  suite  filed  by 
Kvarett  Q.  Ballard  also  constitutes  malicious  abuse  of  process." 

lalntlff'e  theory  is  thst  he  has  a  right  to  recover  the 
cost  of  the  improvements  "because  l Count  1}  the  defendant  converted 
then  to  his  own  use  wh«n  he  secured  a  Judgment  for  ;>2t295  after 
misleading  the  olalntiff  herein  Into  believing  that  the  improvements 
were  accented  in  full  oeyment  of  all  claims  under  the  lease;  or 
because  tlellard  promised  to  pay  for  aid  improvements  if  he  sold 
the  land  before  i-ecember  31,  1955,  and  he  sold  It  six  months  before 
that  date;  [Count  2]  defendant  must  respond  in  damages  for  m&lieious 
prosecution  for  attaching  more  than  1,70  of  the  plaintiff* s 
funds  through  cause  Ho.  58296  at  Gary,  Indiana,  but  especially 
because  three  weeks  after  the  Lake  Superior  -ourt  if  BstlPf,  Ind. 
stayed  defendant's  attachment  nroesedings  oendlng  disposition  of  the 
suit  to  set  aside  the  judgment  for  >*ent,  ta£LaH  s«v  fit  to  file 
four  more  attachment  suits  in  Lake  -uoerlor  Court  at  Hammond, 
Indiana;  [Count  3Q  defendant  must  respond  to  slalfttlff  in  damages 
because  the  number  of  attachment  suits  filed  by  him  constitutes 
abuse  of  process. *   Def enlant * s  theory,  as  stated  by  olalntiff,  is 
that  "the  complaint  is  a  colls  torsi  attack  on  a  Judgment  of  a 
sister  State,  There  ie  another  action  p ending  between  the  parties 
hereto  for  the  same  cause.   Plaintiff* ■  action  is  barred  by  the 
Statute  of  Limitations.  Plaintiff  wse  negligent  throughout  the 
transactions  stated  in  the  eomolaint.* 

The  first  point  advanced  by  Plaintiff  U  that  any  unauthor- 
ised act  by  which  an  owner  is  deprived  of  his  property  permanently 
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or  indefinitely,  or  the  exercise  or  dominion  over  property,  incon- 
sistent with  the  rights  of  the  owners.  Is  a  conversion.  He  also 
argues  th*t  a  oarty  has  a  cause  of  action  against  another  who 
maliciously  and  without  probable  esust  Institutes  a  succession  of 
suits  against  him,  and  that  an  abuse  of  process  exists  where  a 
party  employee  such  process  for  soae  unlawful  purpose  which  it  was 
not  intended  by  the  law  to  effect.  He  states  th      term  "abuse 
of  process"  means  the  t>erv©rsion  or  accomplishment  of  soae  Illegal 
object  for  which  such  rs recess?  w«.e  not  legally  Intended.   He  insists 
that  defendant's  motion  to  stride  is  without  merit  and  that  "a 
complaint  whloh  on  Its  face  states  a  good  oruse  of  otion  cannot  be 
finally  disposed  of  on  motion  to  dismiss,  as  any  formal  defect  may 
be  oured  by  amendment."  Defendant  meets  these  arguments  by  asserting 
that  the  Judgment  in  cause  Mo.  9332  in  the  Superior  C*ourt  of 
LaJPorte  County,  Indian*,  rendered  January  26,  1933,  In  favor  of 
defendant  in  the  instant  ease,  precludes  the  fsatntenanea  of  the 
present  action;  that  such  judgment  is  res  t|udjtoet&  of  all  questions 
oroperly  involved  in  the  suit  in  which  it  w&a  rendered,  including 
the  Question  whether  the  parties  had  by  contract  compromised  the 
subject  matter  of  th?t  saltj  end  th.?t  Judgment  of  a  sister  state 
cannot  be  collaterally  attacked  by  a  »roee*ding  in  ■  court  of  this 
state,  even  upon  a  eharcre  of  fraud  in  obtaining  it.   We  agree  that 
the  Judgment  in  causa  Ho.  9532  in  the  uoerior  Court  of  LaForte 
County,  Indiana,  which  h»s  not  been  modified  or  vacated,  is  res 
ludiaata  as  to  the  cause  of  action  asserted,  and  thst  euch  Judgment 
cannot  be  collaterally  attacked,   ft  *leo  agree  that  the  comrlalnt 
in  the  instant  case  does  not  * f ford  any  basis  for  attacking  such 

Judgment* 

Defendant  aalntalns  that  the  complaint  does  not  state  a 

cause  of  action  for  malicious  oroseeution  or  abuse  at   orooessj  that 

there  is  no  showing  of  malice  or  wtmt   of  probable  cause;  that  the 

only  concluded  litigation  between  the  parties  was  resolved  la 

favor  of  defendant  j%nd  that  the  orooees  described  in  the  complaint 
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is  for  the  ourpos©  of  enforcing  -*f*ndant*e  previously  obtained 
Judgment,   The  eomclalnt,  shows  th%t  the  lltigstion  h&s  not  terminated 
in  fcvor  of  the  plaintiff,  or  that  the  defendant  ie  acting  without 
probable  cauee  in  ende«voring  to  eolleet  hie  Judgment.       ume 
that  the  action  of  the  Ju->erior  Oourt  of  Ls  orte  County  in  entering 
the  Judgment  on  January  26,  1933,  was  proper.  The  attachment  suite 
thereafter  commenced  *ere  for  the  ourpost  of  collecting  such  Judgment, 
Clearly,  no  cause  of  action  can  be  Maintained  against  the  defendant 
because  he  did  that  which  he  had  a  right  to  do*   <e  else  assume  that 
the  courts  of  Indiana  will  deolde  the  causes  MNNKriUAf  to  the  law 
and  the  evidence,  and  that  if  plaintiff  herein  is  right  In  his 
contentions,  he  will  prevail*   we  agree  with  defendant  that  plain- 
tiff w*s  not  prevented  from  amending  hie  oompl&int.  He  made  no 
notion  to  amend,  nor  did  he  present  any  oroposed  amendment  so  that 
tne  trial  court  could  determine  what  euch  amendment  would  be, 

efend&nt  argues  other  points,   at  **e  hare  arrived  at 
the  conclusion  th&t  the  court  was  right  in  dismissing  the  complaint, 
it  is  unnecessary  to  extend  this  opinion  by  discussing  such  points, 
some  of  which  ere  elng  11  tigs  ted  in  the  Indiana  courts,   Seeauee 
of  the  views  expressed,  the  Judgment  of  the  Superior  <ourt  of 
Cook  County  is  affirmed, 

JUDafEtfT  APFIR48D* 

KE8EL  AKl)  KIU3,  M,      m. 
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HSNflY  ROW  CXI,    a  minor,    toy  JO;     r.  R4XI&K1,     ) 
hie  father  and  next  friend,  ) 

i    mtlff  -  Aroellant, 

) 
v.  ) 

) 

i 

) 
defendant  -   Aooellee.  )  3^ 

3  t       .A.  8  80 

KK.  JUSTICE  K£8EL  BILI1      «K  OPIHIOK        COURT: 
This  is  a  suit  instituted  on   behalf  of  Henry  Hokicki,  a 
minor,  by  Joseph  %klcki,  his  father  and  next  friend  against  the 
defendant  corporstion,  which  *&e  the  owner  of  premises  upon  which 
the  plaintiff  was  injured.  The  defendant  lenied  the  allegations  of 
negligence  snd  attractive  nuisance  alleged  In  olaintiff's  complaint. 
^   trial  mm  had  before  a  Judge  and  a  Jury  in  the  Circuit  --curt  of 
Cook  County,  and  the  Jury  returned  6  verdict  finding  the  defendant 
guilty  and  accessing  plaintiff's  damage*  in  the  sum  of  3,600. 
Thereafter,  the  trial  court  sustained  defendant's  motion  for  «  directed 
verdict  at  the  close  of  ell  the  evidence  and  entered  Judgment  for 
defendant  notwithstanding  the  verdict  of  the  Jury,  from  which  action 
this  appeal  is  taken. 

The  facts  of  this  esse,  as  called  to  the  attention  of  this 
court  by  plaintiff  e  statement,  are  th&t  the  defendant,  ..  ollsh  Nrtional 

lllance  of  the  Unit*-1;  tates  of  North  America*,  owned  and  operated 
a  building  at  3519  elmont  venue,  Chicago;  that  it  was  a  two-story 
frame  house  with  a  beck  yard,  in  whioh  was  a  shed  and  garage;  that 
adjacent  to  the  premises  at  3519  Belmont  and  west  of  it,  there  was  a 
playhouse  on  an  otherwise  emoty  lot;  that  children  used  to  play  on 
the  playhouse  lot,  some  playing  baseball;  and  ohlldren  of  tender  years, 
playing  such  games  as  "It",  *I  get  it*,  "Tag",  end  "Cops  and  Hobbers"; 
that  the  house  at  3519  Belmont  Avenue  was  in  an  apparently  dilapidated 
condition;  that  the  foundation  settled  on  the  east  side  of  the  house; 
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that  thera  was  no  fence  between  the  fa«ck  yard  of  that  house  and  the 
lot  on  which  the  olayhouse  was  located,  where  the  children  used  to  nlay. 
In  the  operation  of  Its  real  estate  holdings  in  Chicago,  the  defendant 
Maintained  its  own  maintenance  department,  employing  from  ten  to 
fifty  people  at  a  time  to  rto  the  repair  work  on  the  oropertles  owned 
by  it.  One  Stanley  ■*.  Jslczynski  was  employed  by  defendant  as  a 
foreman,  supervising  the  aen  doing  various  maintenance  and  repair 
work  on  the  various  buildings  owned  by  it;  thi  t  he  and  the  men  working 
under  him  were  paid  by  the  defendant  and  received  their  orders  on 
all  Jobs  from  the  real  estate  department  in  the  main  office  of  the 
defendant. 

In  September,  1935,  and  for  sometime  prior  to  the  accident 
herein  involved,  workmen  under  the  charge  s>f  tsnley  •.  vslesynski, 
their  foreman,  were  doing  repair  work  on  the  house  at  5519  Belmont 
Avenue.  The  house  v&n   settling  and  they  were  digging  to  ©ut  a  new 
foundation  on  the  east  side.  They  had  been  excavating  for  four  weeks, 
had  brought  and  poured  concrete,  and  were  building  ur>  some  shoring 
for  the  cement  foundation.  Three-fourths  of  the  foundation  on  the 
east  side  of  the  house  was  repaired  and  ©bout  three-fourths  of  new 
siding  was  out  in. 

In  the  process  of  excavating,  the  ground  that  was  dug  out, 
was  carried  and  piled  up  in  mounds,  partly  in  the  back  yard  on  the 
west  side  of  the  lot  on  which  the  house  stood,  and  partly  en  the 
empty  lot  where  the  playhouse  was  located.  These  mounds  were  in 
some  olaces  as  high  as  three  feet.   Also,  there  were  heaps  or  mounds 
of  ground  In  the  center  of  the  back  yard,  some  as  high  as  three 
feet,  with  glass,  cans,  oleees  of  wood  and  other  debris  mixed  with 
the  e&rth.  There  waa  no  fence  between  the  b*ok  yard  of  the  house 
and  the  vacant  lot  where  the  playhouse  was  located  and  where  the 
children  used  to  olay. 

On  September  12,  1935,  the  day  of  the  accident,  the  recon- 
struction work  was  not  finished  and  was  left  unguarded.  The  mounds 
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or  heap*  were  visible  from  the  public  ©lley  and  the  vsernt  lot  where 
the  children**  playhouse  wee  located,  the  plaintiff,  a  boy  five  years 
end  nine  souths  old,  was  on  the  playhouse  lot  riding  on  s  tricycle, 
saw  the  mounds  or  heaps  of  ground  in  the  back  yard  of  the  house  in 
cuestion  and,  as  he  testified  at  the  trial,  he  -anted  to  go  uo  and 
down  the  hills  and  for  that  purpose  went  to  the  yard  on  his  tricycle. 
He  went  up  a  hill  and  as  he  did,  the  ground  slid  under  him  and  he  fell, 
cutting  his  right  wrist  either  by  the  tin  cane  or  the  glae»  which 
were  nixed  in  the  heap  of  ground.  He  was  immediately  taken  to  the 
Solvent  Hospital  for  first  aid,  and  on  the  ?aae  day  was  transferred 
to  the  st.  Mary's  Hospital  where  :r.  >».  aresewskl  performed  an 
operation.  The  medical  examination  disclosed  that  there  was  a  wide 
laceration  across  t- e  wrist,  the  cut  extending  from  the  skin  to  the 
bone  and  sewering  practically  all  of  the  soft  tissue  in  the  wrist.  The 
cut  was  through  the  tendon  and  nerve  that  controlled  the  flexing  of 
the  wrist.  All  the  flexor  tendons  were  cut  through  to  the  bone.   An 
operation  was  oerformed  on  his  wrist,  during  the  course  of  which  the 
tendons  were  sutured,  and  the  subcutaneous  tissue  was  brought  together 
and  a  oast  was  applied.  He  remained  In  H.,  Mary's  Hospital  for  a  week. 
Afterwards^  the  attending  surgeon  visited  the  boy  for  a  period  of 
five  months,  first  daily  and  then  two  or  three  times  a  week  after  that. 
He  was  given  physiotherapy  treatments  for  about  five  months  which 
brought  about  considerable  improvement.  The  last  time  that  the 
st tending  surgeon  examined  the  boy,  was  two  ye ere  before  the  trial.  He 
found  inability  to  extend  the  wrist  and  keep  it  in  a  flexed  condition. 
In  his  ooinlon,  the  condition  of  the  wrist,  as  he  saw  it  then,  was 
permanent.  Thereafter,  Dr.  Joseph  F*.  Koreeki,  who  first  saw  the 
plaintiff  in  1937,  treated  the  child  in  an  attempt  to  improve  the 
condition  of  the  wriet,  and  performed  several  teets  which  disclosed 
impairment  or  weakening  of  the  flexor  of  the  right  wrist.  Br.  ftoraeki 
examined  the  boy  on  the  d*y  of  the  trial  and  found  an  increase  in  the 
deficiency  of  the  right  forearm,  wrist  and  hand.  It  was  his  opinion 
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that  the  condition  of  nobility  was  permanent. 

Plaintiff  contends  th;  t  when  the  trial  court  directed  a 
verdict  for  the  defendant  at  the  close  of  all  the  evidence  and  entered 
Judgment  for  the  defendant  notwithstanding  the  verdict  of  the  Jury, 
such  action  was  tantamount  to  a  holding  ae  a  natter  of  law  that  no 
attractive  nuisance  was  present,  and  that  there  was  no  negligence  on 
the  part  of  the  defendant  or  ite  agent*  upon  which  the  vsrdiet  could 
be  based  -  th/-t  the  ©lalntlff 's  injury  a»  daauaiua  absque  injuria. 
Uoon  the  question  ae  presented  here,  the  plaintiff's  evidence  and 
testimony  of  witness  must  be  viewed  in  the  light  most  favorable  to 
plaintiff  and  be  given  the  benefit  of  all  reasonable  inferences  and 
intendments.   (Cooper  v.  Safeway  Lines.  304  111,  App.  302).  It  is 
urged  by  olaintiff  that  it  should  readily  become  apparent  fro*  a 
re  suae  of  the  salient  factors  of  the  testimony  th,>  t  the  trial  Judge 
erred  in  holding  as  he  did.  That  the  childish  aind  is  attracted  and 
its  curiosity  aroused  by  the  presence  of  some  novel  situation  and 
entertainment,  e&nnot  be  doubted.  Plaintiff  oontends  that  the  record 
discloses  th?  t  the  condition  which  existed  on  the  premises  in  question 
was  one  calculated  to  intrigue  the  infantile  mind  of  plaintiff  and 
to  attract  hia  to  the  premises  for  his  own  oleasures;  and  that  the 
fact  that  other  children  had  been  using  the  hills  to  coast  down  on 
wagons  and  bicycles,  alone  would  seam  to  be  conclusive  of  the 
factors  of  attraction,  and  notice  to  defendant  of  existing  conditions. 
Plaintiff  points  to  the  three  feet  high  hills  of  dirt,  littered  with 
glass,  tin  cans,  etc.,  erected  by  defendant's  agents,  with  no  guard 
rail  or  other  warning  devise  placed  around  these  "dump*  piles, 
although  they  were  open  to  the  view  of  the  children  claying  nearby; 
that  there  was  no  fence  between  the  bad  yard  of  the  premises  in 
question  and  the  vacant  lot  immediately  adjacent  to  it,  which  back 
yard  and  vacant  lot  the  children  had  for  some  time  been  using  daily 
as  a  playground  for  their  various  games. 
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The  answer  of  defendant  to  plaintiff* e  contention  is  that 
the  eourt  die  not  err  in  sustaining  defendant's  notion  far  a  directed 
▼erdlot  at  tile  close  of  all  the  evidence,  bat  that  the  court  should 
have  sustained  defendant's  motion  for  directed  verdict  at  the  close 
of  plaintiff's  evidence,  and  that  the  entry  of  Judgment  notwithstanding 
the  verdict  was  not  error.   Defendant  urges  that  plaintiff's  evidence 
tends  to  show  thst  the  oroxlaate  cause  of  his  injury  was  the  fall 
fro*  the  tricycle  on  which  he  wse  rising;  that  his  oroof  is  silent, 
faovever,  concerning  the  else  of  the  tricycle,  whether  it  was  large  or 
small,  whether  it  was  of  such  a  else  as  could  be  safely  ridden  by 
plaintiff,  and  whether  it  was  in  such  state  of  repair  th&t  it  could 
be  ridden  safely.  8or  was  there  any  proof,  it  is  urged,  that  plaintiff 
had  had  any  experience  In  riding  tricycles,  or  thst  his  experience 
had  been  sufficient  to  enable  hla  to  ride  down  oiles  of  dirt  such  as 
those  in  question  with  safety;  thst  the  evidence  concerning  the 
presence  end  location  of  tin  cans  and  glass  was  very  meagre.  The 
plaintiff  testified  thst  there  were  only  several  tin  cans  but  that 
he  saw  a  lot  of  glass,  fte  could  not  remember  if  there  were  tin  cans 
on  the  piles  of  dirt.  Hie  trother  testified  th»t  therm  were  many 
tin  cans  and  some  glass  in  the  back  yard,  and  that  there  was  glass 
from  broken  bottles. 

The  question,  therefore,  is  largely  one  of  fact,  and  the 
facts  here  before  the  court  muet  be  considered  to  determine  whether 
plaintiff  wss  entitled  to  recover  on  the  theory  thst  defendant 
maintained  en  attractive  nuisance.  The  ouestion  is,  of  course,  as 
to  whether  the  doctrine  of  attractive  nuisance  is  to  be  spoiled. 
In  Burns  v.  City  of  Chicago.  338  111.  ©9,  one  of  the  eases  cited, 
the  court  in  discussing  the  conditions  under  which  the  doctrine  of 
attractive  nuisance  can  be  invoked,  ouotes  with  s^oroval  from  the 

o«««  of  rolim  ▼.  !lUnol«  gontral  ".'tU"^,0?..  s»8  m»  50«» 
where  the  court  said; 

"The  eases  fall  Into  two  classes:   First,  where  the  injury 
results  from  some  dangerous  element  a   part  of  or  inseparably 
connected  with  the  alluring  thing  or  device,  as  In  the  turntable 
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cases,  where  children  may  be  Killed  or  Injured  while  claying  with 
the  thing  on  account  of   Its  dangerous  nature j  second,  wher©  the 
attractive  device  or  thing  i»  so  located  or  situated  thel  in  yielding 
to  it©  allurement  the  child,  without  such  intervention  of  another 
element  as  breafc.8  the  relation  of  cause  and  effect,  is  brought  directly 
in  contact  with  danger  from  some  independent  source  which  occasions 
the  injury." 

The  plaintiff  suggests,  however,  that  construing  the  plaintiff *s 
testimony  and  that  of  his  witnesses,  even  without  enhancing  It  by 
lending  to  such  testimony  the  benefit  of  sll  inf^r^ncee  tm&   intendments, 
we  have  here  a  number  of  hills  of  dirt  approximately  three  feet  high, 
littered  with  glee?,  tin  cans  and  rubbish,  which  were  created  by 
defendant's  agent*  in  excavating  and  rebuilding  in  the  process  of 
raising  up  the  foundation  of  the  building  on  the  premises  for  s-vroxi- 
mately  three- fourths  of  its  length,  Ho  guard  rail  or  other  warning 
device  had  been  placed  around  these  "dump"'  piles,  although  they  vers 
open  to  the  view  of  children  playing  nearby.  There  was  no  fence  between 
the  back  yard  of  the  premises  in  question  and  the  vacant  lot  adjacent 
thereto,  which  for  some  time  many  children  had  be»n  using  as  a  play- 
ground. The  children  had  been  in  the  habit  of  playing  there  daily, 
and  from  th*t  playground  could  view  the  beck  yard  of  the  premises  in 

question. 

the  doctrine  of  attractive  nuisance  requires  that  the 

attraction  be  visible  from  a  public  place  or  a  place  where  children  have 

a  right  to  be.   Plaintiff  contends  that  it  was  shown  by  the  testimony 

of  Stanley  Jalesynskl,  who  was  employed  by  defendant  for  the  purpose 

of  supervising  the  repair  work  on  the  premises,  that  such  work  had 

commenced  sometime  in  July  or  August  of  1935,  and  by  the  testimony  of 

others  that  for  some  time  children  had  been  using  the  hills  as  a 

medium  for  entertainment.  It  is  urged  that  the  presence  alone  of  the 

children  on  the  lot  next  door  and  in  the  olayhouse  on  that  lot  was 

sufficient  notice  to  defendant  of  such  presence  and  their  proximity 

to  the  dangers  existing  in  the  baok  yard  at  3519  Belmont,  and  the 

ease  of  ft—  ▼•  Tuthlll  "fitcrial  Company.  295  111.  395,  pointed  to. 

In  that  case  defendant  maintained  on  its  premises  an  elevated  switoh 

track  beneath  which  were  bins  constructed  in  the  trestle-work  for 
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the  purpose  of  holding  sand.  The  bottom  of  the  bins  were  about  eight 

feet  above  the  ground,  and  were  reached  by  a  ladder,  the  deceased, 

ten  ye? re  of  age,  came  onto  the  premises,  climbed  the  ladder  end  when 

he  wee  playing  in  the  rand,  slid  into  an  opening  in  the  bottom  of  the 

bin  and  was  smothered  to  death,  the  court  there  said; 

"It  Is  not  necessary,  to  make  a  defendant  liable,  that  the 
attractive  and  dangerous  thing  should  be  risible  from  the  street  and 
that  children  should  have  been  attracted  to  the  premises  by  it.  If 
an  owner  maintains  dangerous  conditions  upon  his  premises  to  which  he 
permits  children  to  come  he  must  use  ordinary  e&re  to  guard  them 
against  danger  which  thalr  youth  and  ignorance  or^vsnt  them  from 
aooreciating.  There  is  no  implied  Invitation  from  the  mere  existence 
of  t  dangerous  attraction  which  la  not  discoverable  off  the  premises, 
but  if  to  the  knowledge  of  the  owner  children  habitually  come  upon 
hie  premises  where  a  dangeroue  condition  exists  to  which  they  are 
exposed,  the  duty  to  exercise  care  for  their  safety  arises,  not 
because  of  en  implied  Invitation  but  because  of  hie  knowledge  of 
unconscious  exposure  to  Sanger  which  the  children  do  not  realize.* 

The  natmsev  case  was  cited  and  aooroved  by  this  court  in  Cicero  ot&te 

Bank  v.  Polese  and  "frspard  Co.  298  ill.  App.  £90.   IM  also  :0lc«ek,  v. 

fcflfllm,  ervjce  Co.,  342  111.  482, 

The  question  as  to  whether  the  plaintiff  sustslned  an  injury 

on  the  premises  in  question  and  in  determining  whether  of  not  the 

doctrine  of  attractive  nuisance  will  be  silled  and  the  defendant  held 

liable,  the  Burns  esse  (supra)  is  again  called  to  cur  attention  by 

defendant.  There  the  Supreme  Court  tsi4i| 

"To  say  thtt  whenever  the  claim  is  made  th*t  an  injury  to 
children  engaged  in  play  has  been  occasioned  by  a  dangerous  egency 
the  case  must  always  be  submitted  to  the  Jury  to  determine  whether 
there  was  an  element  of  attractiveness  present  is  going  too  far.   The 
situation  has  been  aptly  expressed  in  a  recent  Minnesota  ease,  in  which 
the  court  said:   'To  the  irrepressible  spirit  of  curiosity  and  inter- 
meddling of  the  average  boy  there  Is  no  limit  to  the  objects  which 
can  be  made  attractive  playthings.  In  the  exercise  of  his  youthful 
ingenuity  he  can  make  a  plaything  out  of  almost  anything  and  then  so 
use  it  as  to  expose  himself  to  danger.   If  all  this  is  to  be  charged 
to  natural  ohl  dish  instincts  and  the  owners  at   property  ere  to  be 
required  to  anticipate  and  guard  against  it,  the  result  would  be  that 
it  would  be  unsafe  for  a  man  to  own  property,  and  the  duty  of  the 
protection  of  children  veuld  be  charged  uoon  every  member  of  the 
community  exoent  the  parents  of  the  children  themselves,1  Kyfl.ekaon 
▼  .  >&BB»ft2flUa'  «%*  .{Ml   ft  3*ult  ^te.  Mgrjc  .tail, road  So...  185  Minn. 

106,  205  «.  ■*.  asu." 

The  plaintiff  in  this  action  contends  that  the  attractive 
nuisance  charge,  when  proved,  is  but  a  circumstance  bearing  uoon  the 
oueetlon  of  the  negligence  of  the  defendant,  and  proof  of  the  existence 
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of  &n  attreetlva  nuisance  is  not  a  prerequisite  to  recovery,  That 

under  the  ©ImmAlBg  of  this  oase,  it  v?  s  merely  necessary  to  make  out 

a  ease  of  negligence  against  the  defendant,  and  the  question  of  whether 

or  not  the  defendant  was  guilty  of  negligence  wai  for  the  Jury  to 

determine,  «nd  cites  t;iln   v.  City  of  ••ihlcsgp.  24?  111.  App.  128, 

wherein  this  court  said; 

"The  plaintiff  had  the  right  to  ©liege  in  hi*  declaration 
ee  many  grounds  of  recovery  as  he  saw  proper,  but  it  ml  not  necessary 
that  he  prove  all  of  these.   If  he  proved  enough  of  the  acts  of 
negligence  ©harmed  to  make  out  ©  eas*  5t  wet  sufficient.   ( *  c,ber 
*ajffi||  Co.  v.  KeM,  139  111.  844,  008;  Jevjjje.  ▼•  jfrlmM*  277   1U«  10Sj 
g&S£  ▼.  HUBgiiuQ*ntna  :,  ,y.g.t  185  111.  *nc.  ISO,  184;  ,rgAYU*  v. 
•'hlOfcgo  ^eoia  Transit  Co..  327  111.  207,  209).   Plaintiff's  intes- 
tate wts  only  five  years  of  kgt  $t  the  time  of  the  accident  and  was 
therefore  incapable  of  such  conduct  ma  would  constitute  contributory 
negligence.   (Kaskallunas,  v.  Chicago  &_Ju.  I,  ftt  Cq^,  518  111.  142,149) 
and  he  was  not  a  trespasser  (2£Sln£  v.  Gjty  of  c^c^p,  sm?fta;  ' *»dv«ll 
▼.  q,ity  V*   QftaQWt  laasa-);  ®»d  *R  ^p  Judgment,  even  If  It  be  held 
th«t  the  kettle  did  not  constitute  an  attractive  nuisance,  neverthe- 
less, under  the  -.lemUngs  and  the  evidence  in  the  case,  the  olaintiff 
made  out  a  clear  case  of  negligence  against  the  defendant.  The 
attractive  nuisance  charge,  if  proved,  wouia  be  but  a  circumstance 
bearing  upon  the  question  of  the  alleged  negligence  of  the  defendant.* 

The  defendant,  in  reply  tm-  plaintiff's  contention,  vigorously 

contends  th*t  the  plaintiff's  ease  was  tried  on  the  theory  ©f 

attractive  nuisance  only,  and  urges  that  the  complaint  was  drawn 

wholly  on  thst  theory.   It  is  elementary  as  suggested  that  plaintiff 

can  recover  only  on  proof   of  the  charges  laid  in  hie  eomolalnt, 

UfaM&mtg  »•  BBMmss  ^2   111.  110;  flfflMtfa  v.  Ul.  owe*  |  Ligh,t  terns* 

355  111.  584.)  In  the  Frank  ease  the  Court  said; 

*A  plaintiff  must  provo  the  case  alleged  in  his  declar- 
ation. He  can  recover  only  on  the  allegations  of  the  declaration 
and  not  on  a  case  not  alleged,  even  though  such  a  ease  is  established 
by  the  evidence,  A  defendant  has  a  right  to  know  what  the  charges 
are,  in  order  to  properly  make  a  defense  and  to  prevent  his  being 
taken  by  surprise  by  evidence  an  the  trial  (fcder  v.  Midland  Casualty 
£©..,  316  111.  56£)." 

It  Is  further  suggested  in  support  of  the  defendant's  renly  that 
it  is  elementary  that  a  party  cannot  try  a  case  on  one  theory  in 
the  trial  oourt  and  on  another  theory  in  the  court  of  review, 
(Chicago  Title  ft  Trust  vo.  v.   eUsaux.  336  111.  522).   It  does  appaar 
from  the  facte  as  presented  that  the  occurrence  complained  of  took 
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place  on  the  premises  alleged  to  have  been  owned  by  defendant.  It  le 

not  alleged  In  plaintiff* a  complaint,  nor  is  there  evidence  in  the 

record  which  Usoloses  that  the  ol&intiff  was  on  the  premises  in 

nuestlon  at  the  invitation,  express  or  implied,  of  the  defendant.  It 

dees  not  appear  from  anything  said  in  r>laintiff*a  brief  that  the 

presence  of  plaintiff  was  not  that  of  a  trespasser.  Under  the 

facts  as  they  appear  in  the  record,  the  defendant  was  under  no 

obligation  to  keep  the  premises  In  any  particular  state  or  condition 

to  promote  plaintiff *a  safety,  and,  as  was  said  in  HoDermot,$.  v.  Burke. 

258  111.  401; 

"It  is  an  unquestioned  general  rule  th^t  the  r<wner   or 
oeouDler  of  private  grounds  is  under  no  obligation  to  keep  them  in 
any  particular  state  or  condition  to  promote  the  safety  of  tres- 
passers, intruders,  Idlers,  bero  licensees,  or  others  who  come  ut>on 
them  without  any  invitation^  either  express  or  implied;  and  this 
general  rule  aoplles  ecuajly  to  adults  snd  children.* 

The  plaintiff  being  a  trespasser,  the  defendant  owed  him 
no  duty  not  to  pile  the  excavated  dirt  in  the  back  yard  of  the 
premises  in  question.  4s  suggested,  the  only  persons  who  oould 
complain  of  piling  the  dirt  there  were  the  tenants  who  were  in 
possession  and  control  of  the  oremlsec.  But  they  at9   not  complaining. 
Ac  was  said  in  Camp-on  *•  Shlcaao  Landscape  Qov  295  111.  app.  225, 
"It  is  a  fundamental  orlnelple  In  our  law  th.;-t  negligence  is  a 
breach  of  duty  end  where  there  is  no  duty  or  breach  there  can  be 
no  negligence.'1  Defendant  criticises  the  cases  of  flls  v.  City  of 
gftjoago,  and  JMfcHUj  v.  City  of  Aurora.  295  111.  Amy.  510,  and  points 
out  that  they  lay  down  no  different  rule.  It  does  »p?$*.r   that  in 
**•  Plis  case  the  tar  settle  or  boiler  was  being  operated  by 
defendant  in  a  public  street,  a  place  where  plaintiff**  intestate 
had  a  right  to  be.  Since  he  was  not  a  trespasser,  the  defendant 
owed  him  a  duty  to  exercise  ordinary  csre  for  his  safety.  In  the 
Qpstellq  case,  the  plaintiff1 a  hand  «M  injured  by  a  Cannon  ball 
falling  from  a  pyramid  of  concrete  which  was  maintained  by  defendant 
in  one  of  its  public  oarks,  where  the  plaintiff  had  a  right  to  be, 
and  vas  not,  therefore,  a  trespasser. 
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Considering  all  the  facts  in  the  record  it  la  clear  that 

the  property  up Ml  which  this  aeoidsnt  ha  t>ened  Is  privet*  property, 

and  there  does  not  appear  to  be  any  duty  vhioh  defendant  ©ved  plaintiff 

in  defendant' •  use  of  such  property.  Hence,  there  being  no  duty  to 

breach,  there  could  be  no  negligence  on  the  part  of  defendant,  and, 

of  course,  there  can  be  no  recovery. 

The  jjalntiff  alleged  In  the  coaxial nt  that  the  defendant 
wee  in  possession  and  control  of  the  house  at  3519  Belnont  Avenue, 
but  it  does  not  aopaar  to  be  alleged  th*  t  the  defendant  vgs  in  poss- 
ession and  control  of  the  back  yard  of  the  premises  wher*  the  stccldent 
eomolsined  of  took  ol&ee. 

when  we  come  to  consider  all  of  the  facts  and  authorities 
cited  in  support  of  the  questions  involved,  *e  are  of  the  opinion 
that  the  court  was  Justified  in  entering  the  order  sustaining  the 
defendant's  motion  for  directed  vardlet  at  the  close  of  the  evidence, 
end  in  entering  Judgment  for  defendant  notwithstanding  the  verdict 
of  the  Jury.  The  trial  eourt,  in  entering  Judgment  for  defendant  not- 
withstanding the  verdict  of  the  Jury,  did  not  pass  upon  the  notion  for 
a  new  trial.   In  view  of  the  recent  decisions  of  the  Supreme  Court 
in  the  oases  of  alalte  v.  §,  *.  I.  &  P.  By.  Co..  376  111.  59,  and 
J^driejfc  v.  Ipjr&gue,  378  111.  80,  plaintiff  adults  the  lack  of  Juris- 
diction of  this  Court  to  pass  upon  the  motion  for  new  trial  undisposed 
of  by  the  trial  court  and  '  ? ives  his  reottest  for  this  Court's  decision 
on  that  point.  Under  these  circumstances  we  have  not  considered  this 
question  at  this  tine. 

For  the  reasons  stated,  the  judgment  for  defendant  will 
be  affirmed. 

JUDGMENT  AFFIRMS^. 
8URKK,  P.J.  AND  KIUT,  J.  CONCUR. 
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HARRY  VANDK,  )   tf»A  K*JM 

Appellee,  ) 

v. 


CITY  OF  CHICAGO,  a  Municipal  Sorporstlon, 

*-n«*.  3 14' I. A.  3  81? 

MR.  JUSTICE  HSBEL  DELIT&HiD  TH£  Of»I8i  N  Of  TH£  COiJRT: 
This  is  an  motion  at  law  for  the  recovery  of  damages  for 
personal  In Jurist  sustained  by  plaintiff  while  he  was  walking  fron 
a  taxloab  to  the  curb  on  Orchard  street  in  the  City  of  Chicago* 
It  is  stated  in  tha  brief  of  the  City  th  t  the  plaintiff  stepped 
on  a  oiece  of  concrete  in  the  street  and  fell,  fracturing  s  bone 
in  his  ankle.  The  cause  was  tried  before  the  court  and  a  Jury,  and 
a  verdict  rendered  in  favor  of  plaintiff  for  1,000  upon  which 
judgment  was  entered.  Motions  of  defendant  for  a  directed  verdict, 
for  Judgment  notwithstanding  the  verdlet,  for  a  new  trial  and  in 
arrest  of  Judgment  were  overruled. 

It  mmpiifl  from  the  statement  ©f  facts  that  in  1958  the 
City  tore  up  parts  of  the  sidewalk  in  Orchard  Street  and  replaced 
it  with  new  sidewalk.  The  broken  pieces  of  the  old  sidewalk  were 
piled  in  the  parkway  between  the  sidewalk  line  and  ths  curbing,   the 
testimony  conflicts  concerning  the  time  when  the  sidewalk  was  laid 
in  front  of  1824-28  Orchard  street,  the  plaintiff  stating  that  new 
sidewalk  was  laid  In  April  of  1938  and  the  broken  cement  was  oiled 
in  the  parkway  during  April,  May  and  June.  Harold  Simons,  a  witness 
for  the  defsndant,  testified  that  he  was  the  watchman  on  the  Job  and 
that  the  sidewalk  was  laid  on  June  4,  1938. 

On  June  5,  1958,  the  plaintiff,  41  years  old,  was  living 
at  18S6  N.  Orchard  street.   It  about  4:00  o'clock  in  the  morning 
he  was  returning  from  a  wedding  with  a  Mr.  "osel,  in  a  taxloab.   It 
was  starting  to  get  light;  the  cab  driver  stopped  in  front  of  1624 
Orchard  Street;  Mr.  Rosei  got  out  first  »n&  walked  between  two  parked 
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ears  to  the  curbing;  and  the  plaintiff,  following  him,  stumbled  on 

a  piece  of  concrete  and  fell.   1.  intiff  testified  that  the  piece  sf 

concrete  was  approximately  8  inehes  long  and  that  it  wfti  of  the  sane 

character  as  th&t  piled  en  the  parkway.   Me  sustained  injuries  aa 

a  result  of  the  fall,  but,  inasmuch  as  no  point  is  here  made  concerning 

the  site  of  the  award,  the  nature  end  extent  of  his  injuries  are 

not  set  forth. 

Photographs  were  introduced  in  evidence  to  show  the  condition 
of  the  street  *nd  sidewalk  at  the  time  of  plaintiff's  injuries.  These 
photographs  \T6re   taken  on  June  21,   1938.  Caroline  ^humaker,  who 
lived  at  1624  S.  Orchard  Street,  testified,  "I  don't  know  for  how 
long  a  period  of  time  the  condition  as  shown  In  the  picture  existed. 
My  best  Judgment  is  two  month**  maybe. M  Hcesl,  plaintiffs  companion 
at  the  time  of  the  accident,  testified  that  he  "saw  a  lot  of  broken 
stones  in  the  street",  th»t  "the  m&terlal  and  pieces  were  laying  on 
the  curb  and  in  the  oerkway  and  on  the  street  when  Mr.  andke  fell*} 
that  he  "saw  the  condition  as  shown  in  Plaintiff's  xhiblte  1  and  2  a 
couple  of  weeks  before  the  accident*.  He  did  not  see  andke  fall  and 
did  not  know  what  caused  him  to  fall.  On  cross-examination  he  admitted 
that  he  did  not  know  whether  In  the  two  weeks  before  the  accident 
there  was  any  material  of  any  kind  in  the  street  adjacent  to  the  curb. 
The  photographs  admitted  in  evidence  over  defendant's  objections  did 
not  show  the  place  where  andke  fell.   xhlblt  1  shows  the  premises 
at  1822  Orchard  Street,  next  door  to  the  place  of  the  accident,  and 
in  Exhibit  2,  the  place  where  he  fell  is  concealed  by  the  automobile 
in  the  picture. 

It  is  the  contention  of  defendant  that  there  is  a  complete 
failure  of  proof  that  the  defendant  had  actual  or  constructive  notioe 
of  the  presence  of  an  obstruction  in  the  street,  and  that  in  the 
absence  of  such  oroof  the  defendant  is  not  liable  as  a  matter  of  law 
for  plaintiff's  injuries.   As  we  haxe  already  indicated,  the  record 
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shows  that  on  June  5,  1958  plaintiff  talked  from  a  taxieab  to  the  curl) 
In  front  of  1024  Orchard  street,  next  door  to  his  hose,  Me  tripped 
and  fell  because  of  a  oiece  of  concrete  lying  in  the  Street.  The 
City  contends  th-t  there  is  no  evidence  &e   to  how  long  the  rjleee  of 
oonerete  lay  there.   Plaintiff  testified  th>t  he  had  seen  the  Material 
piled  in  the  parkway  in  April,  May  and  June,  but  he  "never  looked 
in  the  street  to  see  if  there  wee  any  material  in  the  street";  and 
that  before  the  night  of  the  accident  he  had  never  se?n  any  of  this 
material  In  the  street  where  he  fell,  the  testimony  of  Plaintiff *e 
witness,  ftospi,  contains  no  evidence  showing  how  long  the  eonorete 
was  in  the  street. 

The  question,  therefore,  as  we  consider  it,  is  one  of  fact 
from  the  evidence  as  to  how  long  this  concrete  vae  on  the  promisee 
in  the  parkway  between  the  eidewalk  and  the  curb  line  of  the  street, 
while  there  is  evidence  in  the  record  that  the  pictures  shewed  the 
conditions  as  they  existed  at  the  time  of  the  accident,  the  evidence 
on  the  ouestion  of  how  long  the  material  remained  there  is  a  question 
of  fact.  There  is  evidence  that  the  pieces  of  concrete  were  lying  in 
the  parkway  about  two  months,  but  defendant  urges  that  there  is  no 
testimony  that  any  pieces  of  concrete  were  in  the  street  for  any  period 
of  time  prior  to  the  date  of  the  acci  lent.   Although  it  is  not  altogether 
clear  as  to  how  long  the  pieces  of  oonerete  were  in  the  street,  we 
still  have  the  evidence  showing  that  the  broken  leoes  of  concrete 
were  in  the  parkway  to  the  ourb  of  the  street,  ^hile  the  ^ity  is  not  an 
insurer  against  accidents,  yet  the  question  is  did  the  6ltf     have 
actual  or  constructive  notice  and  die     the  conditions  exist  long 
enough  to  put  the  City  authorities  on  notice  that  the  condition  was 
dangerous.  As  we  have  indicated,  we  are  of  the  opinion  that  that 
la  a  question  of  fact  for  the  Jury.  The  fact  is  that  the  concrete 
was  lying  in  the  street  and  caused  Plaintiff  to  fall  and  sustain 
injuries.  Plaintiff  insists  that  when  the  defendant  permitted  the 
refuse  concrete  to  remain  piled  immediately  adjacent  to  the  curb. 
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for  the  length  of  time  ae  was  done  In  the  present  ease,  the  defendant 

municipality  had  constructive  notice  that  In  all  probability  such 

looee  pieces  ©f  concrete  would  become  scattered  Into  the  street.  In 

the  e&ee  of  Heed  *.  City  of  Chlcs.ro.  509  111.  mpp,  129,  (an  abstract 

opinion)  it  was  said  by  this  oourt; 

•The  Oity  argues  that  children  playing  in  the  neighborhood 
sight  have  esueed  pieces  of   concrete  to  fall  over  and  upon  the  aide- 
walk  and  it  la  urged  tfcftl  this  would  constitute  an  Intervening  cause 
tending  to  relieve  the  City  of  liability.   This  contention  is  untenable, 
however,  because  the  evidence  showed  th^t  the  dangerous  condition  of 
the  sidewalk  had  existed  for  several  weeks  before  the  accident  and 
the  Oity  foreseeing  the  danger  of  permitting  these  piles  of  debris 
to  remain  upon  the  sidewalk  should  have  protected  pedestrians  who 
were  rightfully  uocm  the  sidewalk  from  danger* ,  "The  City  had  been 
repairing  the  street  north  of  Armita#e  Avenue,  and  its  employees 
had  taken  the  concrete,  macadam  and  stones  from  the  street  ?,nd  placed 
them  in  piles  along  the  curb," 

In  that  ease  the  plaintiff  "stumbled  uoon  a  oleee  of  concrete  which 

was  on  the  sidewalk  and  sustained  the  injury.  *  *  #",  and  the  case  is 

somewhat  analagous  to  the  facts  In  the  oresent  record,   *e  are  of 

the  opinion  thst  the  question  of  notice  to  the  City  was  one  of  fact 

for  the  Jury  to  pass  upon.   In  Muesls:  v.  Bart.  283  111.  Apo,  115,  a  case 

which  has  some  bearing  on  the  ouegtion  in  the  Instant  case,  the  court 

said] 

"Vehicles  had  the  right  to  use  the  highway  from  curb  to 
curb,  and. even  if  the  plank  customarily  lay  near  the  ourb,  it  never- 
theless, In  thfet  position,  constituted  a  dangerous  obstruction.  Heavy 
rains  night  cause  It  to  float  away  from  the  curb,  or  a  vehicle  might 
strike  it  a  glancing  blow  as  It  lay  near  the  curb  and  cause  it  to  be 
moved  farther  out  into  the  road  end  into  the  path  of  passing  ears. 
The  Jury  ^ere  Justified  In  finding  that  the  accident  was  caused  by 
the  automobile  striking  a  timber  upon  MeCormiek  road  at  a  point  where 
Arthur  Avenue,  If  extended,  would  intersect  that  road,  and  they  vere 
further  Justified  in  finding  that  the  timber  was  the  one  that  wae 
used  by  defendants  hVr»  and  arfield  for  the  purpose  of  enabling 
automobiles  to  cross  over  the  curb  and  into  their  golf  practice  courts. 
It  is  true,  as  defendants  argue,  th*t  there  is  no  direct  evidence  to 
show  how  or  Just  when  the  timber  was  moved  from  the  curb  to  the  ptint 
on  the  roadway  where  the  automobile  hit  it,  but  the  Jury  were  Justified 
in  finding,  from  all  the  facts  and  circumstances,  that,  shortly 
before  the  scoi^ent,  a  downpour  of  rain  or  the  passing  traffic  on  the 
road,  or  both,  caused  It  to  be  mornd   from  the  curb  to  the  point 
where  the  automobile  hit  it.* 

We  hmve  also  to  consider  under  the  facts  of  this  case,  the 

question  of  contributory  negligence  on  the  part  of  plaintiff.   It  is 

suggested  that  the  sere  knowledge  of  the  existence  of  a  defect  or 

dangerous  condition  in  a  sidewalk,  does  not  make  the  user  thereof 
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guilty  of  contributory  negligence  as  a  Matter  of  law,  and  the  ogee  of 

•*>ll$o.ff  v.  City  of  gfermineiton.  231  III.  232,  cited.   It  arrears 

from  the  opinion  in  thrt  esse  th>  tj 

*The  use  of  r*  defective  sidewalk  by  a  oerson  who  has  knowledge 
of  the  defect  is  not  negligence  per  Mt  ^nd  if,  while  walking  upon 
that  sidewalk  such  person  is  in  the  exercise  of  ordinary  care  for  his 
or  her  safety,  there  may  be  a  recovery  in  case  of  sJI  injury.* 

■a  further  find  from  the  opinion  in  City  of  Mattoon  v.  Faller.  21?  111. 

273,  that  it  is  said; 

"It  is,  however,  veil  settled  law  in  this  state,  Hurt,  where 
a  man  knows  of  a  defect  In  a  sidewalk  and  vaiks  thereon,  his  doing  so 
with  such  knowledge  is  not  negligence  per  se,  as  matter  of  law.  The 
fact  th.vt  he  goes  uoon  the  sidewalk  with  knowledge  of  the  existing  defect, 
is  a  circumstance  to  be  taken  Into  consideration  by  the  Jury  witjr  all 
the  other  facts  and  circumstances  In  determining  the  question,  whether 
he  was  guilty  of  contributory  negligence.* 

In  the  instant  case  the  evidence  does  not  indicate  that  the  plaintiff 

had  knowledge  of  the  nieces  of  concrete  lying  in  the  street  in  front 

of  his  hone  or  next  to  it,  and,  while  he  may  not  have  seen  it,  it  was 

not  altogether  his  duty  to  examine  the  roadway  to  determine  if  It  was 

safe  to  walk  u->en.  the  ouestlon  of  contributory  negligence  on  his 

part  is,  however,  a  question  of  f<*ct  for  the  Jury  to  decide.  The  Jury, 

in  passing  uoon  the  f:\ets  as  presented  to  them,  found  the  defendant 

guilty  and  assessed  olaintlff't  damages  in  the  sum  of  1,000,  and  we 

are  of  the  opinion  thrt  there  is  nothing  in  the  record  to  suggest 

error  in  the  finding  of  the  Jury. 

the  City  crltlsee  some  of  the  statements  made  in  plaintiff* s 

brief,  but  upon  examination  of  the  questions  involved  we  are  of  the 

oolnlon  that  there  MM  sufficient  evidence  to  Justify  finding  the 

City  guilty  as  charged  in  the  Complaint,  and  that  the  facts  do  not 

warrant  the  finding  of  contributory  negligence  on  the  part  of  plaintiff 

as  a  matter  of  law.   The  trial  court  did  not  err  in  refusing  to  direct 

a  verdlc1  and  in  denying  defendant* a  motions  for  Judgment  notwithstanding 

the  verdict  for  &   new  trial,  and  in  arrest  of  Judgment;  and  the 

Judgment  of  the  trial  court  is, therefore,  affirmed. 

AFFIRMED, 
BOME,    .r-.J,    AMD   KILM,    J.    9©«       . 
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a  receiver  on  plaintiff's  motion,  authorized  the  collection  of 
rents  in  accordance  with  the  trust  deed,  and  provided  for 
receiver's  and  plaintiff's  bonds.   The  trial  court  in  that 
order  also  denied  defendant's  motion  to  vacate  the  order  "again 
appointing"  the  receiver.    An  attorney  for  the  receiver  was 
appointed. by  order  of  November  10,  over  the  objections  of  the 
defendant.  The  defendant  has  appealed  fro©  the  order  of 
November  3rd  and  assigns  as  error  also  the  appointment  of  the 
attorney. 

The  defendant  contends  that  the  complaint  is  insuffi- 
cient in  substance  and  in  its  verification.   No  motion  was 
directed  at  the  verification  in  the  trial  court  and  we  shall 
not  consider  the  point. 

The  plaintiff  had  the  burden  of  presenting  facts  in 
his  complaint  showing  the  necessity  for  the  appointment. 
Frank  v.  Slegelr  263  111.  App.  316.  The  appointment  here  was 
made  solely  on  the  allegations  in  paragraph  8  of  the  complaint, 
wherein,  among  other  things,  it  is  charged  that  general  taxes 
for  1939  and  1940  are  due  and  unpaid  with  interest,  costs  and 
penalties;  that  the  premises  are  meager  and  scant  seourlty; 
that  the  rents,  issues  and  profits  are  not  being  applied  to 
the  payment  of  taxes,  interest  or. principal  on  the  instant 
trust  deed,  or  a  prior  trust  deed}  that  it  is  necessary  that 
a  receiver  be  appointed  to  preserve  the  real  estate  and  to 
collect  the  rents,  issues  and  profits  for  the  protection  of 
the  security. 

When  the  receiver  was  originally  appointed  the  defend- 
ant had  no  notice  and  the  order  of  appointment  was  set  aside. 
When  the  re-appointment  was  made  on  Kovember  3rd,  the  court 
had  before  it  the  defendant's  answer  setting  up  as  new  natter 
that  there  was  usury  in  the  mortgage  transaction;  denying  that 
the  property  was  meager  and  scant  security;  and  stating  that 
its  fair,  reasonable  value  was  $25,000.00  more  than  sufficient 
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MARY  Be  SEVIER,  Administratrix  of 
the  Estate  of  Albert  E.  Sevier, 
Deceased, 

Appellee, 


v. 


CHARLES  M.  THOMSON,  Trustee  of 
Chicago  and  North  Western  Railway 
Company,  (substituted  for  Charles 
P,  Megan,  Trustee), 

Appellant,  gy   -g 


APPEAL  FROM 

SUPERIOR  COURT, 
COOK  COUNTY. 


4I.A.  3  82 

MR.  PRESIDING  JUSTICE  MoSURELY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  suit  against  defendant  under  the 
provisions  of  the  Federal  Employers'  Liability  act  to  recover 
for  the  death  of  her  husband,  Albert  E.  Sevier;  upon  the  first 
trial  she  had  a  verdict  and  Judgment  for  115,000;  a  new  trial 
was  granted  and  this  court,  granting  leave  to  appeal  from  that 
order,  affirmed  it,  (305  111.  App.  (abst. )  165.)  Upon  the  second 
trial  plaintiff  had  a  verdict  and  Judgment  for  #20,000,  and  this 
appeal  is  from  that  Judgment* 

Our  former  opinion  outlines  the  facts  substantially  as 
follows.   Between  9  and  10  o'clock  on  the  night  of  May  21,  1937, 
defendant' 8  southbound  freight  train  consisting  of  86  empty  cars 
on  which  Sevier  was  employed  as  head  brakeman,  stalled  while 
going  up  a  rather  steep  hill  about  2  miles  north  of  Buda,  Illinois; 
Sevier  was  riding  in  the  engine  on  the  fireman's  or  east  side 
of  the  train;  he  inquired  of  the  engineer  if  he  should  drop  off 
the  train  and  investigate  as  to  the  cause  of  the  stalling;  the 
engineer  assented  to  this  and  Sevier  walked  baok  to  see  what  was 
wrong. 

The  evidence  tends  to  show  that  Sevier  decided  to  cut 
the  train  between  the  36th  and  37th  cars.   When  a  train  must  be 
out  in  two  under  such  circumstances  it  Is  uncoupled  about  the 
middle  of  the  train  and  the  engine  then  proceeds  with  the  forward 
section  to  the  next  place  on  the  line  where  there  is  a  sidetraok 
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and  these  cars  are  left  there;  the  engine  then  returns  to  the 
rear  section  and,  coupling  on  to  it,  hauls  it  to  the  sidetrack 
where  the  two  sections  are  then  coupled  together  and  the  train 
proceeds  on  its  way.   The  evidence  tends  to  show  that  Sevier 
followed  the  usual  procedure  in  such  cases,  closing  the  angle 
cocks  -  one  on  the  rear  of  the  36th  car  and  the  other  on  the 
front  of  the  37th  car,  then  uncoupling  the  automatic  air  brakes 
between  the  two  cars.   Defendant  says  that  at  this  point  the 
next  thing  to  do  is  to  open  the  rear  angle  cock,  thus  setting 
the  air  brakes  so  the  rear  cars  cannot  move,   Sevier  crossed 
over  to  the  engineer's  or  west  side  of  the  train;  the  engineer 
then  backed  up  the  train  so  as  to  take  the  strain  off  the  draw 
bars  and  Sevier  pulled  the  pin  by  using  a  lever  on  the  side  of 
the  car,  thus  cutting  the  train  at  this  point.   When  the  process 
of  cutting  the  train  is  completed  the  brakeman  ordinarily  signals 
the  engineer  to  go  ahead  with  the  forward  section  of  the  train. 

Defendant  argues  that  plaintiff  failed  to  set  the  brakes 
on  the  rear  section  by  reopening  the  angle  cock,  iwhich  ^ould  set 
the  brakes,  and  that  as  the  result  of  this  failure,  when  the  cars 
were  uncoupled  the  unbraked  rear  section  started  to  move  down 
hill  and  that  to  stop  this  Sevier  went  between  the  two  sections 
and  elosed  the  angle  cock  on  the  car  at  the  head  of  the  rear 
section,  thus  stopping  it  -  witnesses  say  suddenly,  and  that  while 
doing  this  he  was  caught  between  the  stopped  rear  section  and  the 
backing  forward  section  and  crushed  to  death. 

The  evidence  showed  that  there  were  two  movements  backward 
of  the  train.   The  first  enabled  Sevier  to  pull  the  pin  and  un- 
couple the  cars.   The  jury  could  properly  believe  that  when  this 
was  done  he  signaled  to  the  engineer  with  the  lantern  he  was 
carrying  that  the  train  had  parted.   Defendant  argues  this  signal 
was  to  back  up,  but  there  was  testimony  to  the  contrary.   It 
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vould  be  hardly  reasonable  to  believe  that  after  the  care  had 
been  uncoupled  Sevier  would  signal  the  engineer  to  back  up,  for 
there  would  then  be  no  necessity  for  backing  the  forward  section 
of  the  train*   It  would  be  much  more  reasonable  to  believe  that 
the  signal  to  the  engineer  was  to  indicate  that  the  cut  had  been 
made  so  that  the  forward  section  could  proceed  on  its  way  to  the 
next  elding, 

This  is  not  inconsistent  with  defendant's  argument  that 
Sevier,  before  uncoupling  the  cars,  did  not  close  the  angle  cock 
on  the  rear  section  and  hence  it  commenced  to  move  down  the  hill, 
Sevier  oould  reasonably  assume  that  when  he  uncoupled  the  cars 
and  had  so  signaled  the  engineer,  the  forward  section  of  the 
train  would  proceed  southward  and  he  could  safely  proceed  to 
olose  the  angle  cock  on  the  first  rear  section  car  thus  stopping 
it,  wholly  unaware  that  the  forward  section,  with  no  signal  from 
the  engine,  was  backing  toward  the  rear  section.   This  is  sup- 
ported by  the  fact  that  Sevier's  back  was  toward  the  forward 
section,  which  backed  between  H20  and  60  feet"  before  It  ran 
into  the  rear  section  which  was  braked  to  a  standstill.  If  the 
forward  section  had  not  so  backed  the  accident  would  not  have 
happened* 

In  any  event  we  cannot  say  that  the  jury  could  not  reason- 
ably accept  plaintiffs  version  of  the  manner  in  which  the  acci- 
dent happened.  Certainly  all  reasonable  men  would  not  agree  that 
the  accident  was  caused  solely  by  the  negligence  of  Sevier  and 
that  there  was  no  negligenoe  on  the  part  of  the  engineer  of  the 
train* 

Plaintiff  also  says  that  defendant's  rule  14  requires 
that  a  signal  to  back  be  acknowledged  by  the  engineer  with  three 
short  whistles  of  the  engine,  and  that  even  if  Sevier's  signal 
to  the  engineer  was  a  back-up  signal  this  rule  was  violated  by 
the  engineer's  failure  to  sound  the  whistle.   In  many  cases  In- 
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volvlng  similar  facte  Judgments  In  favor  of  the  plaintiffs  were 
sustained.  Viaiswlla  v.  Illinois  Central  R.  Co..  320  111.  App. 
113,  118;  Central  R.  Co.  of  N.  J.  v.  Colasurdo,  192  Fed.  901; 
Gaffney  v,  N.  Y.  Consolidated  R.  Co.,  220  N.  Y.  54;  Hue grove  v. 
M.  &  L.  S.  Ry.  Co.,  259  Mich.  469;  Lancaster  v.  Fitch,  239  S.  w. 
(Texas  Civ,  App. )  265.   In  Roth  v.  Schaefer,  300  111.  App.  464, 
469,  we  said:   MIn  a  case  based  on  defendants'  claimed  negligence 
it  is  not  necessary  that  the  evidence  demonstrate  such  negligence, 
'but  responsibility  for  the  accident  must  be  determined  upon 
the  reasonable  conclusions  to  be  drawn  from  the  evidence'. M 
(Citing  Denny  Bros,  v.  Goldblatt,  298  111.  App.  325  and  Union 
Pacific  R.  Co.  v.  Huxoll ,  245  U.  S.  535.) 

Defendant  argues  at  some  length  that  there  were  reversi- 
ble errors  in  the  rulings  of  the  trial  court  in  the  admission 
and  exclusion  of  evidence.  While  some  of  these  rulings  might  be 
open  to  slight  objection,  yet  we  find  nothing  of  sufficient  im- 
portance to  demand  a  reversal. 

Neither  were  there  errors  in  the  giving  or  refusing  of 
instructions.  They  were  for  the  most  part  passed  upon  and  ap- 
proved in  our  prior  opinion  in  this  case.   (305  111,  App,  165.) 

We  find  no  procedural  errors  which  would  require  a 
reversal.   The  decisive  questions  presented  relate  to  the  facts, 
and  as  two  Juries  in  this  case  have  found  for  the  plaintiff  and 
the  verdict  is  reasonably  consistent  with  the  evidence,  we  would 
not  be  Justified  in  reversing  for  a  third  trial. 

The  Judgment  is  affirmed. 


AFFIRMED. 


Matchett  and  O'Connor,  JJ. ,  concur. 
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CRITERION  ADVERTISING  CO. ,  INC. , 
a  corporation, 


Appellant, 


v. 


CLEMENSEN'S  FLORISTS  & 
DECORATORS,  INC.,  a  corporation, 

Appellee. 


APPEAL  FROM 

MUNICIPAL  COURT 
OF  CHICAGO. 

fj   A  TC  JL  e  ±*  »  i 


MR.  PRESIDING  JUSTICE  Mc SURELY  DELIVERED  THE  OPINION  OF  THE  COURT. 


Plaintiff  appeals  from  an  adverse  Judgment  upon  trial 
by  the  court  wherein  it  claimed  #286  to  he  due  from  defendant  to 
it  for  advertising  services  furnished  pursuant  to  a  contract 
between  the  parties.  Defendant  answered  that  it  had  exercised 
its  right  under  the  terms  of  the  contract  to  terminate  it  and 
had  paid  plaintiff  in  full  for  all  advertising  furnished  prior 
to  the  date  of  termination.  No  brief  has  been  filed  in  behalf 
of  the  defendant* 

The  contract,  dated  April  6,  1937,  authorized  plaintiff 
to  install  and  maintain  certain  poster  panels  in  Chicago,  adver- 
tising defendant's  business,  for  which  service  defendant  agreed 
to  pay  a  certain  amount  per  month  for  36  months,  commencing  from 
the  date  of  the  completion  of  the  placing  of  such  panels  at  certain 
locations  in  Chicago,   The  contract  also  contained  a  provision 
as  follows  J   "This  contract  may  be  cancelled  at  the  end  of  the 
first  twelve  months  of  service  by  giving  notioe  in  writing  to 
the  Criterion  Advertising  Co.,  Inc.  ninety  days  in  advance  of  the 
expiration  of  the  first  twelve  months  of  service  and  by  paying 
an  additional  36  cents  per  board  per  month  for  the  period  used. H 

The  evidence  before  the  trial  court  was  a  stipulation 
of  the  facts,  with  certain  exhibits.   It  was  agreed  that  the 
of  commencing  the  services  under  the  contract  was  May  24,  3 
In  order  for  defendant  to  avail  itself  of  the  election  to 
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the  contract  at  the  end  of  the  first  12  months  of  service  it  was 
necessary  for  it  to  notify  the  plaintiff  to  this  effect  90  days 
before  that  date,  whioh  would  be  on  or  before  February  24,  1938. 
Such  notice  was  not  given  until  March  26,  1938, 

Plaintiff  replied  to  this  notice  by  letter  dated  April 
2,  calling  attention  to  the  provisions  in  the  cancellation  clause 
of  the  contract  and  saying  that  notice  received  March  26  was  too 
late  to  be  effective,  and  that  the  contract  would  remain  in  effect 
for  the  full  period  of  36  months. 

Defendant  apparently  agreed  to  this,  as  shown  by  its 
letter  of  October  3,  1938  to  plaintiff  in  which  it  was  admitted 
that  the  request  for  cancellation  was  not  made  in  time,  and  also 
by  the  fact  that  it  failed  to  pay  an  additional  35  cents  for 
each  advertising  board  per  month  for  the  period  used  if  the  con- 
tract was  cancelled  according  to  its  terms.  After  this  refusal 
by  plaintiff  to  consider  the  contract  cancelled,  defendant  for 
a  time  paid  plaintiff  for  the  services  according  to  the  agreement. 

Subsequently,  in  September  1939,  plaintiff  brought  suit 
against  defendant  for  the  sum  then  claimed  to  be  due  and  owing 
under  the  contract,  and  in  that  case  the  court  entered  Judgment 
for  the  plaintiff,  which  was  afterwards  paid  in  full  by  the  defend- 
ant*  In  the  instant  case  the  facts  as  to  this  prior  suit  were 
stipulated  and  it  was  also  agreed  that  all  of  the  issues  raised 
In  the  instant  case  were  tried  in  the  previous  case  and  that 
there  was  no  change  In  the  circumstances  between  the  case  now 
presented  and  the  case  previously  presented,  Tlx   was  also  agreed 
that  plaintiff  furnished  the  services  provided  in  the  contract 
until  the  termination  of  the  same  by  its  terms.  This  suit  is 
brought  for  the  remaining  installments  coming  due  after  the  date 
the  prior  suit  was  filed, 

Bour  v,  Kimball.  46  111.  App.  327,  involved  facts  almost 
identical  with  those  in  the  present  case.   It  was  there  held  that 
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the  privilege  to  terminate  an  advertising  contract  must  be  exer- 
cised according  to  its  terms  and  that  if  notice  is  not  given  within 
the  time  provided  in  the  contract  such  attempted  cancellation  is 
ineffectual.  Another  advertising  case  involving  very  similar 
facts  and  to  the  same  effect  i6  Railway  Advertising  Co,  v,  Pos- 
ner.  71  N.  Y.  S,  742,   See  also  Williston  on  Contracts,  (Revieed 
Edition)  Vol,  3,  §853  (note  14),  which  states  the  general  rule 
to  the  effect  that  time  is  of  the  essence  of  options  to  terminate 
or  cancel  an  existing  contract. 

Moreover,  defendant  in  its  letter  of  October  3,  1938, 
addressed  to  plaintiff,  virtually  admitted  its  obligations  under 
the  contract  by  stating  that  plaintiff  knew  it  "will  get  your 
money  anyway, H  although  the  letter  indicated  that  defendant  felt 
"provoked"  toward  plaintiff  for  not  accepting  the  notice  of 
cancellation,  which  defendant  admitted  was  not  in  compliance  with 
the  cancellation  clause. 

For  the  reason  that  the  notice  of  cancellation  was  not 
given  in  apt  time  the  Judgment  of  the  trial  court  is  reversed 
and  Judgment  is  entered  in  this  court  for  plaintiff  and  against 
the  defendant  for  $226, 


REVERSED  AND  JUDGMENT  FOR  PLAINTIFF  HERE. 


Matohett,  J, ,  concurs, 
O'Connor,  J,,  dissents. 
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MARK  D,  KALISCHER, 

Appellant  and  Cross-Appellee, 


v, 


LUDWIG  SUSSKAN,  ROSE  SUSSMAN 
and  ADELPHI  THEATRE  CORPORATION, 
a  corporation, 

Appellees  and  Cross-Appellants. 


APPEAL  PROM 


SUPERIOR  COURT, I 


COOK  COUNTY. 

%j   J_  JL  JL  •  rl»  tj  \j  fj 

MR.  PRESIDING  JUSTICE  McSURELY  DELIVERED  THE  OPINION  OF  THE  COURT, 


Plaintiff  filed  his  complaint  setting  forth  hie  associa- 
tion with  defendant  Ludwig  Sussman  in  the  management  of  the 
Adelphi  Theatre  Corporation,  which  operates  a  moving  picture 
show;  he  asks  for  an  accounting,  asserting  that  Sussman  had 
illegally  received  and  appropriated  moneys  of  the  corporation 
"by  voting  himself  excessive  salaries  and  #1500  as  a  bonus;  he 
asked  that  this  bonus  and  moneys  belonging  to  the  corporation 
be  returned  to  it,  and  for  the  appointment  of  a  receiver  for  the 
corporation.  Answers  were  filed  in  behalf  of  the  defendants  and 
the  cause  was  referred  to  a  master  to  take  evidence  and  report 
his  conclusions.  Both  parties  appeal  from  the  decree. 

The  master  found  that  Sussman  was  the  owner  of  90  shares 
of  stock  of  the  theatre  corporation,  and  plaintiff  the  owner  of 
30  shares,  which  aggregates  the  120  shares  issued;  that  for  a 
time  plaintiff  drew  a  salary  of  »26   a  week  and  that  Sussman  drew 
1100  a  week,  but  beginning  with  1936  Sussman* s  salary  was  in- 
creased to  #400  a  week  and  plaintiff  was  not  given  any  salary 
and  was  not  permitted  to  participate  in  the  operation  of  the 
theatre;  the  master  found  that  a  reasonable  weeV  •*  «^T%r- 
pald  to  Sussman  as  manager  of  the  theatre  woi 
was  not  entitled  to  the  bonus  of  $1500  and  ' 
should  be  returned  to  the  theatre  corporat' 
found  that  plaintiff,  being  a  stockholder 
theatre  company,  is  entitled  to  a  voice  I 
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peneea  of  the  theatre;  also  that  some  of  the  expenses  of  this 
litigation  had  been  paid  hy  the  theatre  corporation  and  that  all 
of  these  expenses  should  he  paid  by  Sussman, personally,  and  not 
by  the  theatre*  The  master  refused  to  recommend  that  a  receiver 
be  appointed. 

Objections  were  filed  by  both  parties  and  exceptions  were 
heard  by  the  court,  A  decree  was  entered  overruling  all  of  the 
exceptions  of  plaintiff  to  the  report.  The  decree  sustained  the 
exceptions  filed  by  Sussman  to  that  part  of  the  report  finding 
that  1150  a  week  was  a  reasonable  salary  to  be  paid  to  him  as 
manager. 

The  master  had  also  found  that  some  of  the  expenses  of 
this  litigation  had  been  paid  by  the  theatre  corporation  and  that 
these  expenses  should  be  paid  by  Sussman,  personally.  Defendants' 
exception  to  this  finding  was  sustained  by  the  chancellor,  al- 
though In  his  opinion  giving  the  reasons  for  his  conclusions  the 
chancellor  said  he  found  nothing  at  all  in  the  record  about  the 
theatre  paying  out  money  for  Suseman  in  this  litigation  but  that 
if  it  did  so  Sussman  should  return  It,  as  "this  is  his  personal 
lav  suit. M  Apparently  no  showing  was  made  as  to  what  amount, 
if  any,  has  been  paid  by  the  theatre. 

The  decree  denied  the  prayer  of  the  plaintiff  for  the 
appointment  of  a  receiver  for  the  Adelphi  Theatre  Corporation 
and  denied  his  prayer  for  a  dissolution  of  the  corporation  and 
the  distribution  of  its  assets  and  property.  The  decree  also 
denied  all  other  relief  sought  by  plaintiff,  except  as  to  the 
finding  that  Sussman  was  not  entitled  to  any  bonus,  and  held  that 
this  should  be  returned  to  the  corporation. 

Plaintiff  has  appealed  from  the  decree,  except  as  to 
that  part  which  orders  the  return  of  the  bonus  money,  and  defend- 
ants appeal  from  that  part  of  the  decree  and  also  from  that  part 
which  refused  to  dismiss  plaintiff's  amended  complaint  on  the 


m  _ 

■14  1o  ©atos  ferftf   i  «wfcfr  ©d*  1o  ssanecr 

9*ti&9itt  «d*  i^T  xVjtaq.n^ad  b&d  aoli^ltlS 

toa  .on-1?   .^XIbjh  ,ftjB»aa*/8  v,d  Blaq  ©d  6X«oda  aganaqx©  ©aerf*  lo 

J sxid-  bnsmmoovi  of  be  -crsxssj  ©dT      »©«xtf»©d3'   ©rid"  %d 

^©Jnloiiqa  ©d 
t?«ssv  er;  :e  f>na  a^ltfrtaq  d*od  frf  belli;   9i»w  anoltfoatdG 

©d*  %a  i^vo  fia-xaJna  asw  *9*st>©.&  A     ,*«tooo  aritf  xd  in&9d 

©xfcf  feanl^Jajja   asioeii  ©dT      „3ioq9i  ©d*   otf   lllJnlaXq  lo  anoltfqaox© 

SnlJ&flll  *noqs*i  ©ri*  lo  3t&q  t&di  o3  nam*&uB  xd  6©X11  anoltfqsoxe 

aa  xald  oi  Maq  *>ti  oi  x^&I&b   eXtfsnoa.e©*s  a  aaw  iaew  a  03Xt  JadJ 

,i©3anam 

1o  asanoqxe  ©d*  lo  asrou   tad*  imuol  oaXe  fijaxi  «X9*8sm  ©dT 

frad*  Ana  noXJaioqioo   9iJts©d;f  a  fid'  ~  nsacf  Jbsri  aotia^lttl  eidt 

1  aa-xmbflelsCI      .AjIIsn  .nfiaaatxS  ijd  £>lac  ©d  Mx/ode   aeanaqx©  eaectt 

-la    t«xoXIf»onBffo  9rf;J  ^rf  X>9nla*ei/a  aaw  gniimlT:  aid*  o*  nol*qsox9 

exi*  8nola«Iono©  aid  tol:  anosaai  vdi  ^nivig  nolnlqc  aid  nl  dguod* 

©ri*  Jaods  £noo©i  ©d*  ui  XXa  *a  $nld*on  btwol  ©d  £laa  loXXeonaxio 

tt  Surf  nol*  rtamaawe  «xol  xs«o«  *wo  3n-t"?sq  ©TC*B9ifJ 

lAooa-i  a*©-*  .feluoxfa  obrbsuB  oa  £>X6  *1  11 

%Snuom£  issdv  o*  aa   9b&a  bbw  snlwoda   on  xX*n©«iaqqA     w  .Jixxa  waX 

..©•uraad*  ©d*  \d  Jolaq  fl©acf  aaxi  t^ns  11 
axl*  iol  lll;rnl.BXq  ©d*  lo  ne^aiq  ©d*  6©ln9ib  eeiosli  ©dT 
nol*a-xoqrcoO  ©iSsedT  ldqX9l>A  9X«  iol  lerlaosi  a  lo  *n9x«*flioqqa 
o  ©xld-  to  nold-wXoaalJb  s  iol  «x©xaiq  alxf  £©lc9l>  Sna 
oala  9©*xo«l>  axiT  .t^aqoiq  fi/ra  aJsaaje  aJl  1c  natSisdlilnlb  ed$ 
©xl*   o*   aa  *q90x©    xfilini-  d-guoB   IqIIbi  -x9Xl*o  1L&  f>©lii©l» 

*adir  xsled  fins-  ;:x«i  o*  bsLitttid  Jon  ax&ir  nansaue  JaxI*  <£ntb(it1 

.nol^aioqioo  ©d*  o*  ^9n*i«*©a  ©d  J&Iwoxl8  aid* 
od"   aa  tfqeox©    t9©*i09l>  ©d*  aioil  islaaqqa  aad  Itia-nlaX^ 
-tn9l©Jb  finjB   ,xanoxa  aixnod  ©d*  lo  n*xx;J'©n  rio  rioldw  *tsq  *fid* 

j^.-.  ga^oax)  ©d*   to  *iBq  d'add'  xaotl  Xa9qqa  aJna 

sum  a"'  J   Aoatxl©'!  doldv 


-3- 

ground  that  he  came  Into  court  with  unclean  hands  and  has  failed 

to  establish  any  right  to  relief  In  equity. 

Defendants  argue  that  In  the  report  of  the  corporate 
Federal  Income  tax,  fictitious  salaries  were  given;  that  plain- 
tiff, as  treasurer  of  the  theatre  corporation,  participated  in 
making  these  "fictitious  returns"  for  the  purpose  of  defrauding 
the  Federal  Government,  and  hence  does  not  come  into  this  court 
with  clean  hands  and  his  complaint  for  this  reason  should  be 
dismissed.   To  this  the  plaintiff  replies  that  these  returns 
were  prepared  by  the  theatre ' s  accountant,  Wallace  Mayer;  tbat 
Suflsman  cannot  raise  that  point  in  defense  in  this  suit.  Pom- 
eroy  in  his  Equity  Jurisprudence  (4th  Ed.)  vol.  1,  §  399,  says 
that  the  maxim  concerning  clean  hands  "is  confined  to  misconduct 
in  regard  to,  or  at  all  events  connected  with,  the  matter  in 
litigation,  so  that  it  has  in  some  measure  affected  the  equitable 
relations  subsisting  between  the  two  parties,  and  arising  out  of 
the  transaction;  it  does  not  extend  to  any  misconduct,  however 
gross,  which  is  unconnected  with  the  matter  in  litigation...." 
American  University  v,  ¥ood,  216  111.  App,  189,  196,  (affirmed 
in  294  111,  186.)   The  only  party  who  might  object  to  any  "ficti- 
tious" returns  is  the  Federal  Government,  and  certainly  not  one 
who  profited  thereby.  We  hold  that  the  chancellor  was  right  in 
deciding  that  such  returns,  even  if  fictitious,  did  not  prevent 
plaintiff  from  seeking  in  a  court  of  equity  such  relief  as  he 
thought  himself  to  be  entitled* 

The  chancellor  properly  sustained  the  objections  to  the 
finding  of  the  master  that  #150  a  week  was  a  reasonable  salary 
for  Sussman,   There  was  evidence  that  plaintiff  consented  and 
approved  the  salaries  paid  to  Sussman,  beginning  with  November 
1931,  Plaintiff  at  that  time,  at  a  meeting  of  the  board  of 
directors,  voted  for  and  agreed  to  a  salary  of  ?200  a  week  for 
Sussman  as  president  and  manager  for  the  year  1932;  and  again 
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at  the  next  annual  meeting  he  voted  for  and  agreed  to  a  salary 
of  $300  a  week  for  Sussman  for  the  year  1933.   He  is  now  estopped 
from  asking  for  an  accounting  with  respect  thereto.   Klein  v. 
Independent  Brewing  Ass'n,,  231  111.  594,  616-617;  Flgge  v. 
Bergen thai .  130  Wis.  594,  618-619,  and  other  cases. 

Evidence  was  taken  before  the  chancellor  as  to  the 
reasonableness  of  salaries  for  managing  theatres.  Whether  this 
is  proper  practice  where  the  matter  has  been  heard  before  the 
master  and  he  has  made  up  his  report,  has  not  been  discussed  and 
we  do  not  pass  upon  it.   Central  111.  Service  Co.  v.  Swart z, 
284  111.  108;  Barrows  v.  Connelly,  199  111.  App.  448;  wall  v. 
Staple ton,  177  111.  357, 

Moreover,  the  court  should  not  undertake  to  fix  the 
salary  of  a  oorporate  officer  unless  such  salary  is  so  palpably 
excessive  as  to  work  a  fraud  on  the  stockholders.   Sussman  gave 
almost  all  of  his  time  to  the  management  of  the  theatre,  working 
on  an  average  of  12  hours  a  day  for  7  days  in  the  week  -  booking 
films,  supervising  the  house  staff  and  deciding  all  the  operating 
policies.   As  a  result  of  Sussman' s  industrious  efforts  the  value 
of  a  share  of  stock,  whioh  was  ;p50  in  1931  when  plaintiff  bought 
his  interest  in  the  corporation,  increased  until  in  December  1937 
a  share  of  stock  was  valued  at  #304, 

The  record  shows  that  in  the  latter  part  of  1935  Sussman 
told  plaintiff  he  did  not  want  him  around  th«  theatre  any  more, 
and  in  the  year  1936  plaintiff  did  not  spend  any  of  his  time 
there.  At  an  annual  meeting  of  the  board  of  directors  in  October 
1936  a  resolution  was  passed  removing  plaintiff  from  the  office 
of  secretary  and  treasurer  over  his  protest. 

Sussman  testified  that  he  paid  himself  a  bonus  of  -1500 
for  1936  but  did  not  know  how  it  was  computed,  and  that  this 
bonus  was  paid  by  authority  of  a  directors1  meeting.   When  any 
director  who  actually  controls  a  board  assumes  to  vote  himself 
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a  bonus,  a  chancery  court  will,  at  the  instance  of  any  stock- 
holder, set  aside  the  transaction  whether  it  was  fair  or  unfair, 
Hlggins  v.  Lanslnfth,  154  111.  301,  365-366.   In  Globe  Woolen  Go. 
v.  Utica  Gas  &  Electric  Co. ,  224  N.  Y.  483,  it  was  held  that  the 
duty  rests  on  a  trustee  to  seek  no  harsh  advantage,  and  cited 
Adams  v.  Burke ,  201  111.  395,  where  it  was  said  that  where  a 
chief  stockholder  induced  his  "dummies"  to  vote  a  large  sum  of 
money  to  him,  this  was  the  act  of  the  chief  stockholder  and  the 
action  may  be  defeated  in  court.   Many  other  cases  are  to  the 
same  effect,  all  of  which  support  the  action  of  the  chancellor  in 
decreeing  that  the  bonus  be  returned  to  the  corporation. 

In  plaintiff's  briefs  there  is  a  suggestion  that  he  was 
entitled  to  #5200  salary  for  1935,  and  that  one-fourth  of  an 
alleged  debt  of  #4474.14  of  Sussman  to  the  corporation  should  be 
decreed  to  be  paid  directly  to  the  plaintiff*   The  report  of  the 
master  makes  no  finding  as  to  these  points  and  plaintiff  filed 
no  objection  to  this,  except  the  general  objection  that  the  master 
erred  in  failing  to  find  that  Sussman' s  personal  indebtedness  to 
the  theatre  corporation  should  be  returned  to  the  corporation, 
There  are  also  other  general  objections  alleging  that  the  master 
erred  in  falling  to  find  that  Suseman  was  incompetent  and  dis- 
honest in  the  management  of  the  theatre.   These  points  are  not 
argue d0 

The  court  properly  ordered  that  the  costs  of  the  suit  be 
taxed  one-half  against  the  plaintiff  and  one-half  against  the 
defendants* 

The  decree  is  affirmed. 

AFFIRMED. 

Matchett  and  O'Connor,  JJ. ,  concur, 
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HERSCHEL  H.  CAMPBELL,  ) 

Appellee,        ) 


APPEAL  FROM 


I 

)     SUPERIOR  COURT, \ 
CHICAGO,  BURLINGTON  &  QUINGY     )  V 

RAILROAD  COMPANY,  a  corporation,  )      COOK  COUNT*. 

Appellant.        )  , 

]  4  I, A.  3  84 

MR.  PRESIDING  JUSTICE  MoSURSLY  DELIVERED  THE  OPINION  OF  THE  COURT, 


Defendant  appeals  from  a  judgment  for  ^15,000,  entered 
upon  the  verdict  of  a  jury  in  an  action  brought  by  plaintiff  to 
recover  damages  for  personal  injuries  sustained  by  him  as  the 
result  of  a  collision  between  his  automobile,  which  he  was  driving, 
and  a  freight  train  operated  over  defendant's  tracks  in  Centralia, 
Illinois, 

This  is  the  second  trial  of  this  oase.  In  the  first 
trial  the  judgment  in  plaintiff's  favor  was  for  #20,000.  On 
appeal  by  defendant  we  reversed  this  and  remanded  the  cause  on 
the  ground  the  verdict  was  against  the  manifest  weight  of  the 
evidence*   (305  111.  App,  264.)   In  that  opinion  we  described 
in  detail  the  physical  situation  and  the  accident  which  happened 
about  10  o'clock  in  the  evening  of  August  24,  1935.  The  freight 
train  was  going  south  at  from  8  to  12  miles  an  hour;  plaintiff 
was  driving  his  automobile  east  on  5th  street  in  Centralia;  there 
was  a  collision  between  the  two. 

Plaintiff's  complaint  oharged  that  the  locomotive  of 
the  train  was  without  any  headlight;  that  no  signal  was  given 
either  by  bell  or  whistle  as  it  approached  the  5th  street  cross- 
ing. In  our  former  opinion  we  noted  that  there  was  conflicting 
evidence  on  these  points  and  concluded  that  the  finding  of  the 
jury  that  plaintiff  was  in  the  exercise  of  due  care  for  his  own 
safety  and  that  defendant  was  guilty  of  negligence  was  against 
the  manifest  weight  of  the  evidence.  It  is  unnecessary  to  repeat 
what  we  said  in  that  opinion. 
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On  the  second  trial  the  same  witnesses  testified  for 
the  plaintiff  who  testified  on  the  prior  trial  and,  with  some 
slight  differences,  their  evidence  was  virtually  the  same.  An 
additional  witness  was  produced  by  plaintiff  at  this  trial  but 
his  testimony  does  not  materially  help  plaintiff's  case.  He 
testified  he  was  walking  south  on  the  west  side  of  Ohestnut 
street  and  when  he  reached  a  point  about  150  feet  north  of  5th 
street  he  heard  the  rumbling  noise  of  the  train  coming  behind 
him;  he  turned  and  saw  it  when  it  was  about  50  feet  awayj  he 
saw  plaintiff's  automobile  stop  at  the  stop  sign.  This  stop 
sign  was  30  feet  away  from  the  track,  and  plaintiff  himself 
testified  that,  looking  north  from  where  he  stopped  he  could 
see  at  least  50  feet,  and  yet  when  he  was  about  10  feet  from  the 
track  he  shifted  to  second  speed  and  then  saw  the  engine,  which 
was  10  or  12  feet  from  him.  Plaintiff  does  not  explain  his 
failure  to  look  north  after  he  left  the  stop  sign. 

In  addition  to  the  witnesses  who  testified  at  the  first 
trial  that  the  whistle  was  sounding,  the  bell  ringing  and  the 
headlight  of  the  locomotive  burning,  three  more  witnesses  were 
produced  by  defendant  who  said  they  saw  the  headlight  burning 
and  heard  both  the  whistle  and  bell.  We  hold  that  in  this 
second  trial  the  manifest  weight  of  the  evidence  is  that  the 
bell  rang,  the  whistle  sounded  and  the  headlight  was  burning, 
The  evidence  to  the  contrary  was  largely  negative  in  character. 
Provenzano  v,  I.  0,  R.  Co..  357  111,  192,  196. 

The  instructions  given  by  the  court  were  virtually  the 
same  as  those  given  on  the  first  trial.  As  we  said  in  our  prior 
opinion,  there  was  no  substantial  error  in  these. 

Counsel  for  defendant  argue  earnestly  that  the  trial 
court  should  have  directed  the  Jury  to  return  a  verdict  for  the 
defendant  and  that  it  was  error  to  deny  its  motion  at  the  close 
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of  all  the  evidence  to  direct  such  a  verdict.   In  view  of  the 
conflict  in  the  evidence  and  of  what  we  said  in  our  former  opinion 
the  trial  court  could  not  have  directed  a  verdict  without  weigh- 
ing the  variant  testimony,  and  therefore  properly  left  the  facts 
to  be  determined  by  the  Jury*  This  court  is  also  in  the  same 
position  on  this  point  and  cannot  remand  with  directions  to  the 
trial  eourt  to  direct  a  verdict. 

However,  we  are  again  of  the  opinion  that  the  verdict 
is  so  manifestly  against  the  weight  of  the  evidence  that  the 
Judgment  must  be  reversed  and  the  cause  remanded  for  another 
trial,  and  it  is  so  ordered. 

REVERSED  AND  REMANDED. 
Matchett  and  O'Connor,  JJ, ,  concur. 
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MR.  PRESIDING-  JUSTICE  McSURELY  DELIVERED  THE  OPINION  OP  THE  COURT. 

Plaintiff  had  Judgment  for  42,621  by  confession  on  a 
note  alleged  to  be  signed  by  the  defendant;  on  the  same  day 
garnishment  proceedings  were  commenced  against  the  Drovers  Trust 
&  Savings  Bank  and  a  Judgment  was  entered  against  the  garnishee 
on  the  answer  of  the  bank  for  #2,416.62,  which  was  the  amount 
defendant  had  to  his  credit  in  the  bank. 

Defendant  moved  the  court  to  vacate  the  Judgment  against 
him  and  leave  was  granted  to  appear  and  defend.   Two  main  defenses 
were  presented,  namely,  that  the  signature  on  the  note  on  which 
Judgment  by  confession  was  entered  was  not  his  signature;  that 
he  was  not  indebted  to  the  plaintiff  in  any  sum  whatever,  and 
that  even  if  the  court  should  hold  the  signature  was  not  forged, 
the  evidence  would  show  that  the  note  was  wholly  without  any 
good  and  valuable  consideration* 

Upon  trial  by  the  court  without  a  Jury  both  these  issues 
were  found  against  the  defendant  and  the  Judgment  against  him  by 
confession  was  affirmed.  He  appeals. 

We  are  of  the  opinion  that  the  manifest  weight  of  the 
evidence  supports  both  of  these  defenses. 

Touching  first  on  the  defense  of  no  consideration:  De- 
fendant lived  with  plaintiff  and  his  wife  for  many  years  as  a 
roomer  and  boarder;  he  was  employed  for  a  time  by  Armour  &  Co. , 

and  later  by  Wilson  &  Co.,  earning  about  $30  a  week;  for  about 
the  first  seven  months  of  1933  he  was  ill  and  did  not  work,  and 
plaintiff  says  that  the  note,  which  is  dated  January  16,  1934, 
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was  given  in  payment  for  defendants  room  and  board  during  this 
time.  Defendant  testified  that  he  paid  plaintiff  and  his  wife 
for  his  hoard  and  lodging  during  all  of  this  time. 

In  August  1932  defendant  had  on  deposit  in  the  savings 
account  of  the  Peoples  National  Bank  &  Trust  Co.,  $2,182,24;  in 
June  1934 ,  tacGoaaxxtfraxkadtox^xtsiraxxodra  defendant 

opened  up  another  savings  account  in  the  Drovers  Trust  &  Savings 
Bank  with  an  initial  deposit  of  $650.   This  account  was  increased 
from  time  to  time  until  in  April  1940  it  amounted  to  -;3,016,62. 
Both  plaintiff  and  his  wife  knew  of  this  savings  account*   De- 
fendant says  that  about  this  time  he  was  sick  and  thought  he  was 
going  to  die;  that  without  any  request  on  his  part  a  lawyer  came 
to  see  him  and  secured  his  signature  to  two  papers.   One  of  these 
was  apparently  a  will,  in  which  defendant  left  to  plaintiff  and 
his  wife  the  larger  part  of  his  property.   There  is  reason  to 
believe  that  the  other  paper  signed  was  a  withdrawal  slip  directed 
to  the  Drovers  bank  authorizing  it  to  turn  over  defendant's 
balahoe  to  plaintiff  and  his  wife. 

Plaintiff  and  his  wife  secured  defendant's  Drover  bank 
account  of  $53,016,62,  but  subsequently  defendant  repudiated  this 
transaction  and  brought  suit  in  the  Municipal  court  to  recover 
from  them  this  amount  with  interest  at  5  per  cent.  Thereupon 
they  returned  to  defendant  the  principal  sum.  He  later  filed 
an  amended  statement  of  claim  for  interest  from  the  time  his 
money  was  withheld  from  him,  together  with  attorney's  fees,  He 
also  sought  to  recover  moneys  claimed  to  be  loaned  by  him  to 
plaintiff  and  his  wife  amounting  to  $500,  and  gave  them  certain 
credits.  Later,  defendants  in  that  case  -  Klovas  and  his  wife, 
failing  to  answer,  a  Judgment  was  entered  against  them  in  favor 
of  defendant  here  -  Wedeskis,  for  #332,80, 
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Counsel  for  defendant  in  his  brief  suggest  that  the  trial 
court  did  not  give  sufficient  weight  to  the  defense  of  no  con- 
sideration, and  a  remark  made  by  the  court  would  seem  to  afford 
some  basis  for  this* 

The  note  in  question  is  dated  January  16,  1934,  and  is 
for  the  face  value  of  #1,800,  with  interest  at  6  per  cent;  at 
that  time  defendant  had  on  deposit  with  the  Peoples  bank  over 
$2,000  and  had  opened  an  account  with  the  Drovers  bank  which, 
as  we  have  said,  by  April  1940  amounted  to  over  #3,000.  Although 
plaintiff  and  his  wife  knew  that  defendant  had  these  savings 
accounts,  yet  for  over  6  and  1/2  years  they  made  no  demand  on 
him  for  any  Indebtedness  due  on  the  note,  or  otherwise. 

It  is  significant  that  it  was  not  until  after  defendant 
had  commenced  suit  in  August  1940  to  recover  his  money  that  the 
Judgment  by  confession  was  entered  against  him  on  October  2, 
1940,   Moreover,  in  his  suit  against  the  Klovases  in  the  Municipal 
court  they  were  charged  with  having  fraudulently  obtained  defend- 
ant's signature  to  the  withdrawal  slip  on  his  bank.   The  return 
to  defendant  of  the  principal  amount  obtained  by  them,  and  the 
default  judgment  against  them  for  the  balance,  was  virtually  an 
admission  that  the  charges  made  in  that  suit  were  Justified, 
Defendant,  after  recovering  the  money  back  from  Klovas  and  his 
wife,  redeposited  the  same  in  the  Drovers  bank  from  which  it  had 
been  withdrawn  by  the  Klovas',  and  it  is  that  bank  which  plain- 
tiff garnished.   It  is  persuasively  pointed  out  that  if  defendant 

had  any  knowledge  at  that  time  that  plaintiff  was  holding  his 

and  he  wished  to  avoid  payment, 
note  or  claiming  that  defendant  owed  him  anything/  he  would  have 

deposited  the  money  in  another  bank  and  not  have  informed  plain- 
tiff of  this. 

Although  Klovas'  wife  and  also  her  son  testified  that 
defendant  was  sick  and  out  of  work  for  a  period  of  between  12  and 
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18  months  and  paid  nothing  for  board  and  lodging  during  this 
time,  yet  the  more  convincing  evidence  is  that  defendant,  at 
most,  was  unemployed  for  about  7  months,  and  on  the  basis  of 
plaintiff1 s  own  figures  of  #40  per  month  for  board  and  lodging, 
defendant  could  only  have  owed  them  *280  for  this  period  of 
unemployment*  Defendant  testified  that  during  all  of  this  period 
he  paid  for  his  board  and  lodging.  He  admitted  he  owed  for  a 
period  of  six  months  in  1940,  for  which  he  gave  them  credit  of 
$180  in  his  suit  against  them  in  the  Municipal  court, 

Mr,  Rounds,  a  handwriting  expert,  gave  his  opinion  that 
the  signature  on  the  note  in  question  was  not  the  signature  of 
the  defendant  but  was  a  forgery.  He  presented  photographed  en- 
larged genuine  signatures  of  the  defendant  and  also  the  signature 
on  the  note  which  are  in  the  record*  He  pointed  out  with  great 
detail  facts  to  support  his  conclusion  that  the  signature  on  the 
note  was  a  forgery. 

Plaintiff  also  introduced  an  expert,  who  gave  it  as  his 
opinion  that  the  signatures  which  were  admittedly  genuine  and 
that  on  the  note  were  written  by  the  same  person,  However,  his 
testimony  is  less  convincing  than  that  of  the  expert  who  testi- 
fied to  the  oontrary.  The  expert  for  plaintiff  testified  that 
"I  have  made  rather  an  informal  examination  here,  **  My  examina- 
tion in  here  is  simply  a  preliminary  one,  I  only  had  the  time 
that  you  saw  me  in  the  back  there, H  Compared  with  the  detailed 
and  definite  testimony  of  the  expert  presented  by  defendant  the 
greater  weight  of  the  evidence  supports  defendant's  claim  that 
the  signature  on  the  note  was  not  made  by  him. 

Plaintiff  in  his  brief  renews  his  motion,  which  has  twice 
been  denied  by  this  court,  to  dismiss  the  appeal  on  the  ground 
that  no  attempt  was  made  to  file  the  report  of  the  proceedings 
within  50  days  after  the  filing  of  notice  of  appeal,  The  notice 
of  appeal  was  filed  April  4,  1941,   Fifty  days  from  that  date 
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would  be  May  24,  1941.   The  Civil  Practice  act  provides  that  an 
extension  of  time  for  filing  the  report  may  be  made  within  the 
50  days,  and  the  record  shows  that  such  an  extension  was  made 
on  May  23,  which  was  within  the  50  days,   We  see  no  reason  to 
change  our  opinion  on  the  motions  to  dismiss  the  appeal. 

Plaintiff  says  this  court  cannot  consider  the  sufficiency 
of  the  evidence  because  no  exceptions  were  taken  to  the  entry 
of  the  judgment.   Under  §80  of  the  Civil  Practice  act  such  ex- 
ceptions are  not  necessary.   See  also  Travelers  Ins.  Co.  v.  Wagner, 
279  111,  App*  13. 

We  hold  that  the  finding  of  the  trial  court  was  against 
the  manifest  weight  of  the  evidence,  and  as  the  trial  was  by  the 
court  without  a  jury  the  Judgment  will  be  reversed  without  re- 
manding, 

REVERSED. 

Matchett  and  01 Connor,  JJ» ,  concur. 
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AMERICAN  EXPORT  LINES,  IMS. , 
a  corporation, 
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THE  FIRST  NATIONAL  BANK  OF 
CHICAGO,  a  corporation, 
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CIRCUIT  COURT, 
COOK  COUNTY. 


MR,  PRESIDING  JUSTICE  McSURELY  DELIVERED  THE  OPINION  OF  TH 


Plaintiff  appeals  from  a  Judgment  in  favor  of  the 
defendant  in  an  action  brought  to  recover  $2,285,  alleging  that 
defendant  had  paid  this  amount  on  a  check  which  was  payable  to 
plaintiff  on  which  the  endorsement  of  its  name  had  been  forged 
by  J.  A.  Henning,  its  agent. 

The  facts  in  this  case  are  very  much  like  those  in  Miller 
v,  American  Export  Lines,  Inc, ,  307  111,  App,  (abst, )  234,   In 
that  case,  as  here,  the  American  Export  Lines  claimed  that  Hen- 
ning had  no  authority  to  endorse  a  check  which  was  made  payable 
to  it*  There  we  did  not  pass  upon  this  question  as  the  evidence 
showed  that  Henning  had  sent  to  his  employer  virtually  all  of 
the  money  he  had  received  from  the  check,  and  we  affirmed  the 
Judgment  against  the  American  Export  Lines, 

In  the  instant  case  Henning  received  the  check  from  the 
Chicago  Motor  Club,  payable  to  plaintiff;  Henning  endorsed  this 
and  gave  it  to  Thos,  Cook  &   Son  in  exchange  for  22  traveler's 
ohecks  -  each  for  ^100,  and  ^85  in  cash.   The  Anspach  Travel 
Bureau  had  previously  given  Henning  a  check  for  +930  for  advance 
traveling  reservations  and  he  had  forwarded  these  funds  to  the 
New  York  office  of  plaintiff;  subsequently  these  reservations 
were  canceled  and  the  Anspach  agency  asked  for  a  refund;  this 
was  made  by  Henning  through  the  proceeds  of  the  Chicago  Motor 
Club  check  in  question,  in  the  amount  of  ?930, 

Another  #800  of  the  Cook  traveler's  checks  were  used  to 
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purohase  a  money  order  for  #731,  which  Helming  transmitted  to 
plaintiff.  The  uncontradicted  testimony  shows  that  the  balance 
of  these  Cook  checks  were  used  to  pay  the  necessary  and  proper 
expenses  of  plaintiff's  western  passenger  office  which  was  in 
oharge  of  Henning* 

In  an  early  Illinois  case  (Shaffner  v.  Edgerton,  13  111. 
App,  132, )  it  was  held  that  even  if  an  agent  had  no  authority 
to  endorse  certain  checks,  yet  if  the  amount  of  these  was  received 
by  plaintiffs  they  will  not  he  permitted  to  allege  his  want  of 
authority.   In  Hamllns  Wizard  Oil  Co.  v.  U.  S.  Express  Co.,  184 
111.  App,  493,  (affirmed  in  265  111.  156),  it  was  held  that  where 
the  plaintiff  actually  got  the  benefit  of  certain  checks  and 
drafts,  the  defendant  should  be  credited  with  them  although  they 
were  bought  with  part  of  stolen  proceeds. 

Although  what  we  have  said  Justifies  affirmance  of  the 
Judgment,  we  might  also  say  that  defendant  and  Thos,  Cook  &  Son 
had  a  right  to  rely  upon  the  authority  of  Henning  to  endorse  the 
check.  He  was  the  general  passenger  agent  of  plaintiff  with 
headquarters  in  Chicago,  soliciting  passenger  business  for  plain- 
tiff; he  planned  complete  itineraries,  made  hotel  reservations, 
arranged  for  land  transportation  and  purchasing  of  traveler's 
checks.   To  furnish  these  services  to  the  traveling  public  he 
had  authority  to  receive  payments  either  in  cash  or  by  checks* 
His  method  of  business  was  ordinarily  to  endorse  checks  payable 
to  plaintiff  with  a  rubber  stamp,  adding  his  own  signature. 

Henning1 s  territory  covered  21  states,  and  in  securing 
business  it  was  necessary  for  him  to  travel  frequently.  He  was 
constantly  complaining  to  the  home  office  that  there  was  not 
sufficient  money  allowed  to  him  for  these  traveling  expenses. 
Plaintiff  ascertained  that  Henning  was  using  for  this  purpose 
moneys  which  should  have  been  forwarded  to  it,  and  on  April  28, 
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1937,  wrote  him  a  letter  directing  him  to  remit  directly  to  plain- 
tiff's New  York  office  all  checks  received  by  him.  There  is  no 
evidence  that  Thos,  Cook  &  Son  or  the  defendant,  First  National 
Bank,  ever  had  any  knowledge  of  these  instructions,  and  Hennlng 
testified  that  even  after  receipt  of  the  letter  he  continued  to 
operate  the  business,  handling  the  funds  exactly  as  he  had  been 
doing  previously  for  years. 

It  has  been  held  in  many  cases  that  secret  instructions 
limiting  the  authority  of  an  agent  are  not  binding  on  one  who 
has  had  dealings  with  the  agent  who  was  exercising  powers  within 
the  apparent  scope  of  his  authority.  Hodges  v.  Bankers  Surety 
Co. .  152  111,  App,  372;  Swisher  v.  Palmer,  106  111.  App.  432, 
436-437;  Irvln  v.  Metropolltan-Hlbernla  Fire  Ins.  Co.,  247  111, 
App,  562,570;  Home  Life  Ins,  Co.  v,  Pie roe,  75  111,  426,  435. 
The  facts  as  to  Hennlng' s  apparent  authority  were  properly  sub- 
mitted to  the  jury. 

Plaintiff  criticizes  certain  of  the  instructions,  but 
we  find  nothing  of  sufficient  Importance  to  require  a  reversal. 

The  evidence  sustains  the  verdict,  and  the  judgment  is 
affirmed, 

AFFIRMED, 

Matchett  and  O'Connor,  JJ. ,  concur. 
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LAKE  VIEW  TRUST  AND  SAVINGS  BANK,  a 
corporation, 

Appellee, 

v. 

CITY  OP  CHICAGO,  a  Municipal  Corporation, 
Appellant. 


a 
APPEAL  §m 


314  I.A.  386^ 


MR.  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT. 

February  9,  1934,  plaintiff  filed  suit  against  defendant 
to  recover  #25,530,64,  balance  said  to  be  due  upon  a  judgment 
rendered  in  a  condemnation  suit  with  interest.   Defendant  filed 
an  answer  March  28,  1934.   November  6,  1936,  an  order  was  entered 
dismissing  the  suit,   In  March,  1941,  plaintiff,  under  Section 
72  of  the  Civil  Practice  Act,  filed  its  petition  in  the  nature 
of  a  motion  for  writ  of  error  coram  nobis  to  vacate  the  order  of 
dismissal.   The  ground  of  the  motion  was  stated  by  the  petition 
to  be  that  after  suit  was  filed  It  was  found  a  case  was  pending 
in  the  Supreme  Court  which  involved  the  same  question  and  the 
decision  of  which  would  finally  determine  whether  plaintiff  was 
entitled  to  recover  in  this  suit.   In  view  of  this  case  the 
attorneys  for  plaintiff  entered  into  an  oral  stipulation  with  the 
attorneys  for  defendant  that  if  this  esse  appeared  on  any  trial 
call  before  the  decision  of  the  Supreme  Court  in  the  case  there 
pending  it  should  be  stricken  from  the  call,  and  further  that 
judgment  finally  would  be  entered  in  the  trial  court  in  conformity 
with  whatever  the  decision  of  the  Supreme  Court  might  be  in  the 
test  case.   November  6,  1936,  the  case  appeared  on  a  call  of 
cases  in  the  Circuit  Court  made  under  Section  5  of  Rule  22,  con- 
cerning cases  not  noticed  for  trial  within  two  years  after  the 
beginning  thereof.  Each  of  the  parties  relied  upon  the  oral 
stipulation.   Neither  appeared,  and  the  suit  was  dismissed. 
Thereafter  the  test  case  in  the  Supreme  Court  was  decided  in  favor 
of  plaintiff.   Upon  the  filing  of  this  petition  defendant  made  a 
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motion  to  dismiss  it.   The  motion  was  denied,  the  order  of  dis- 
missal set  aside  and  defendant  appeals* 

The  petition  showed  the  dismissal  of  a  good  cause  of 
action  because  of  a  matter  which,  had  it  been  called  to  the 
attention  of  the  trial  Judge,  would  undoubtedly  have  prevented 
the  entry  of  the  order.  On  the  authority  of  cases  such  as  Jaoob- 
son  v.  Ashklnaze,  33?  111.  141;  Carsted  v.  Mills  Novelty  Co. , 
298  111.  App.  275;  Maniatie  v,  Carelln,  287  111.  App,  154,  and 
numerous  other  cases  which  might  be  cited,  we  hold  the  petition 
was  sufficient  and  the  court  was  Justified  in  entering  an  order 
denying  defendant's  motion  to  dismiss  it.  The  order  reinstating 
the  cause,  however,  further  states  that  leave  is  denied  defendant 
to  file  an  answer  to  said  petition.   The  filing  of  the  petition 
was  the  beginning  of  a  new  suit.   When  the  motion  to  dismiss  it 
was  denied  defendant  had  a  right  to  answer.   (See  111.  Civil 
Practioe  Act,  Chap,  110,  §45;  Hinton's  Comment  on  Section  45  in 
Harrow's  111.  Practice  Manual,  p.  147,  and  the  decision  of  the 
Appellate  Court  in  Top el  v.  Personal  Loan  &  Savings  Banfc.  290 
111,  App,  558). 

For  the  error  in  denying  defendant's  right  to  answer  the 
petition  the  Judgment  must  be  reversed  and  the  cause  remanded 
with  directions  to  enter  a  rule  on  the  defendant  to  answer  the 
petition, 

REVERSED  AND  REMANDED  WITH  DIRECTIONS, 

McSurely,  P.  J.,  and  O'Connor,  J.,  concur. 
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SCHLOSSER'S  BAKERIES,  INC,,  a       ) 

corporation,  and  LOUIS  SCHLOSSEH,   ) 

Appellants,         ) 


APPEAL  FKOM 


)    SUPERIOR  COURT,  ( 

VILLAGE  OF  OAK  PARK,  a  Municipal  ) 

corporation,  ROBERT  F.  McKASTER,  )     COOK  COUNTY. 

President,  and  BENJAMIN  BARSEMA,  ) 

Chief  of  Police,  of  the  Village  ) 

of  Oak  Park,  )                   <\ 

Appellee..  3l  4  I.A.  3  8  (T 

MR.  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiffs,  doing  business  in  bakery  goods  in  Chicago, 
opened  a  retail  store  in  Oak  Park*   The  corporation  owned  the 
business,  Louis  Schlosser  was  president  of  it.   The  store  was 
kept  open  on  Sundays,  and  its  officials  oame  in  conflict  with 
the  village  ordinance  75.46  of  the  Village  Code,  known  as  the 
Sunday  Closing  Ordinance.  April  1,  1941,  the  chief  of  police 
caused  a  complaint  to  be  filed  against  Louis  Schlosser  for  vio- 
lating the  ordinance,  A  warrant  issued,  bond  was  given,  trial 
set  for  April  4,  1941. 

The  day  before  the  time  set  for  trial  (April  3)  plain- 
tiffs began  this  suit  in  equity  for  an  injunction  to  restrain 
enforcement  of  the  ordinance,   The  complaint  set  up  the  ordinance 
verbatim  and  alleged  it  was  void  and  invalid.   Judge  Lewe  issued 
a  temporary  injunction,  There  was  notice  of  application  for 
ohange  of  venue.  The  cause  was  transferred  to  Judge  O'Connell. 
Defendants  answered.   The  cause  was  heard  on  the  pleadings.  A 
decree  was  entered  July  17,  1941,  dissolving  the  injunction  and 
dismissing  the  suit  for  want  of  equity.  Plaintiffs  gave  notice 
of  appeal  July  28,  1941. 

The  trial  Judge  stated  reasons  for  his  decision  to  be 

that  courts  of  equity  would  not  interfere  by  injunction  where 
there  was  a  complete  and  adequate  remedy  at  law;  that  repetition 
of  offenses  could  not  justify  the  argument  that  equity  would 
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intervene  to  prevent  a  multiplicity  of  suits.   The  court  dis- 
tinguished Eden  v.  The  People.  161  111.  296  at  503,  and  City  of 
Mt,  Vernon  v,  Julian.  369  111,  447  at  453,  on  the  ground  that 
there  the  validity  of  the  ordinances  in  question  was  tested  in 
direct  actions  at  law,  while  here  the  attempt  was  to  challenge 
the  ordinance  by  complaint  in  equity.  We  think  the  opinion  of 
the  trial  Judge  was  sound  in  law. 

The  cases  are  rare  Indeed  in  which  a  court  of  equity 
will  use  its  extraordinary  powers  to  Interfere  with  officials 
entrusted  with  the  enforcement  of  the  law,   Chicago  Public  Stock 
Exchange  v,  MoClaughry.  148  111,  372,  380,  381;  High  on  Injunc- 
tions, §34;  Kent  v,  Glty  of  Chicago,  301  111,  App,  312,  314, 

It  is  unnecessary  on  this  record  to  analyze  the  cases 
sinoe  the  record  shows  that,  as  a  matter  of  fact,  the  questions 
have  since  the  decision  of  the  court  become  moot.  The  suit  was 
dismissed  July  17,  Pour  days  afterwards  (on  July  21,  1941)  the 
proper  authorities  of  the  Village  of  Oak  Park  by  an  ordlnanoe 
enacted  as  an  amendment  in  effect  repealed  the  ordinance  involved 
in  this  suit  and  substituted  for  it  another  in  substance  quite 
different.  The  record  in  this  case  was  filed  August  4,  1941, 
September  18,  1941,  by  a  paid  advertisement  in  the  local  Oak  Park 
paper  plaintiff  corporation  stated  that  an  ordinance  such  as  had 
been  passed  by  way  of  amendment  and  substitution  Hie  unquestion- 
ably fair  #  *  *  we  intend  to  observe  this  ordinance  *•**„«  a 
letter  to  the  same  effect  was  distributed  under  date  of  September 

16,  1941,  to  practically  everybody  in  Oak  Park*  All  these  facts 
are  made  to  appear  from  an  affidavit  filed  in  this  court  October 

17,  1941,  which  is  now  a  part  of  the  record,   ivlck  v,  Chicago 
Telephone  Co,.  277  111,  338;  Laskey  v.  Laskey.  226  111.  App.  566, 
The  affidavit  was  in  support  of  a  motion  to  dismiss  the  appeal. 
Plaintiffs  filed  counter-suggestions  but  no  affidavit  denying 
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the  truth  of  the  statements  recited.  They  attach  to  their 
counter-suggestions  a  letter  on  their  stationery  under  date  of 
October  8,  1941,  addressed  to  "Dear  Mr,  and  Mrs,  Oak  Parker", 
in  which  It  Is  stated  that  plaintiffs  have  caused  a  survey  to 
be  made  from  which  It  appears  that  many  retail  establishments 
in  Oak  Park  were  violating  the  recently  enacted  ordinance,   The 
letter  adds!   "In  the  meantime,  Schlosser's  Bakery  at  1145  Lake 
Street,  will  continue  to  observe  your  wishes  by  remaining  closed 
on  Sundays", 

This  court  will  not  spend  its  time  in  deciding  whether 
the  enforcement  of  an  ordinance  should  be  enjoined  when  it  has 
been  repealed  and  another  substituted  which  plaintiffs  have  de- 
clared their  intention  to  obey.  In  their  counter-suggestions 
plaintiffs  say  the  complaint  also  seeks  relief  against  the  en- 
forcement of  the  State  Sunday  law.   111,  Rev,  State,,  1941, 
Chap* 38,  §262,  par,  550,  p.  1179.   It  Is  sufficient  to  say  that 
on  the  authorities  already  olted  the  validity  of  that  statute 
cannot  be  determined  by  complaint  in  equity.   The  order  will  be 
affirmed, 

AFFIRMED. 

MoSurely,  P,  J,,  and  O'Connor,  J.,  concur. 
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ANNA  S.  HOPSTEIN,  ) 

Appellee,  )   APPEAL  FROM 

v.  )     SUPERIOR  COURT, 

JOSEPH  HENTSCHEL,  )      COOK  COUNTY, 

Appellant,  ) 


MR.  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT, 


Defendant  appeals  from  a  decree  setting  aside  the  release 
of  a  trust  deed  and  granting  foreclosure  of  it;  also  from  an 
order  affirming  the  master's  report  of  sale  and  distribution 
and  entering  a  Judgment  for  deficiency  against  defendant  in  the 
sum  of  $1,864,78,  and  appointing  a  receiver  for  the  premises. 
The  decree  was  entered  March  3,  1941,  The  order  approving  the 
sale  was  made  June  2,  1941,   The  premises  are  known  as  2430  East- 
wood Avenue  in  Chicago  and  are  improved  by  a  two-flat  brick 
apartment  building. 

Defendant  Hentschel  took  title  to  the  premises  June  2, 
1925.  He  made  a  down-payment  of  $5,000  on  the  purchase  price 
of  415,000,   In  her  original  complaint  Mrs.  Hopstein  claimed  the 
purchase  was  made  by  Hentschel  as  a  Joint  adventure  with  her, 
and  that  she  contributed  $1,000  toward  meeting  the  purohase  price. 
This  defendant  denies.   The  decree  finds  for  the  defendant  on 
this  issue  on  the  theory  that  the  Statute  of  Limitations  has 
run  against  the  olaim,  and  plaintiff  does  not  appeal  from  that 
part  of  the  deeree  or  argue  cross-error, 

The  sole  question  between  these  parties  concerns  the 
note  and  trust  deed  executed  by  defendant  June  9,  1928,   The 
principal  note  was  for  #5,000,  made  by  defendant  to  his  own  order 
and  by  him  endorsed.  Attached  were  ten  interest  coupons  for  the 
sum  of  #150  each,  likewise  executed  and  endorsed,  representing 
interest  to  become  due  and  payable  on  the  principal  promissory 
note  until  the  maturity  of  it.   The  trust  deed  conveyed  to  Frank 
J,  Lapin,  Trustee. 
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Plaintlff  testified  that  she  went  to  the  bank  at  the 
time  of  the  execution  of  the  note,  got  $5,000  in  cash  and  turned 
it  over  to  defendant,  and  that  defendant  then  gave  her  the  trust 
deed  and  notes,  told  her  he  had  made  a  will  leaving  all  his 
property  to  her?  that  she  gave  the  securities  back  to  him  on 
his  promise  he  would  plaoe  them  in  his  safety  deposit  box  to 
keep  for  her.  Defendant  does  not  deny  he  received  #5,000  from 
plaintiff  at  that  time  but  says  it  was  not  her  money  but  his 
own  money  which  plaintiff  had  received  before  from  him  on  her 
promise  to  take  care  of  it  for  him.  He  says  plaintiff  kept  this 
money  in  a  "Mason  jar"  and  a  "blue  pot",  the  first  in  the  base- 
ment of  the  premises,  the  second  in  her  room.   The  money,  he  says, 
was  the  proceeds  of  savings  from  his  earnings  from  1915  to  1937, 

Special  interrogatories  were  submitted  to  a  Jury  of  men 
and  women*  Their  answers  indicated  they  did  not  accept  the  "Mason 
Jar"  and  "blue  pot"  theories  as  to  the  source  of  this  money, 
Their  replies  indicated  their  opinion  was  plaintiff  gave  defendant 
|1,000  when  he  purchased  the  premises,  and  that  plaintiff  did 
not  return  defendant's  own  money  to  him  but  on  the  contrary  made 
him  a  loan  of  $5,000  on  June  9,  1928,  from  her  own  funds, 

The  relations  of  the  parties  become  important.  Defendant 
was  born  in  Germany,  came  to  the  United  States  via  Canada  in 
1913,  when  about  twenty  years  of  age.  In  New  York  he  met  plain- 
tiff's husband,  William  Hopstein,  and  came  with  him  to  Chicago, 
Defendant  was  then  and  has  remained  a  bachelor.  He  is  now  about 
forty-seven  years  of  age.  He  boarded  at  the  Hopstein  home. 
He  seems  to  have  regarded  it  as  his  own.   Several  times  the  Hop- 
steins  moved;  he  moved  with  them.  Notwithstanding  differences 
in  age,  defendant  and  plaintiff  were  attracted  to  each  other. 
In  her  amended  and  supplemental  complaint  plaintiff  describes 
their  relations  as  "intimate"  and  of  such  a  nature  as  to  create 
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a  fiduciary  obligation  on  the  part  of  defendants  February  13, 
1939,  plaintiff  made  her  Last  Will  and  Testament,  In  it  she 
gives  all  her  household  furniture  to  her  husband,   She  recites 
that  for  fifteen  years  they  have  lived  in  a  house  belonging  to 
defendant  without  rent  paid  or  demanded.   She  says  she  feels 
there  is  an  Indebtedness  to  defendant  of  not  less  than  #40  per 
month  for  that  period,  and  gives  all  the  balance  of  her  estate 
to  him  and  appoints  him  executor,  waiving  bond.  Plaintiff  testi- 
fied defendant  promised  he  would  make  a  like  will  in  her  favor. 
He  denies  this.   She  says  defendant  told  her  she  should  state 
in  the  will  that  she  owed  him  some  money,  and  that  if  she  did 
not  her  relatives  would  be  able  to  set  the  will  aside.  He  denies 
this. 

Defendant's  testimony  is  that  shortly  after  he  went  to 
live  with  the  Hopsteins  he  began  to  drink  heavily;  that  plaintiff 
urged  him  to  stop  drinking  and  save  his  money;  that  about  1915 
he  began  turning  over  to  her  #5,00  a  week;  that  about  1918  he 
raised  this  to  #10,00  per  week,  and  that  he  continued  to  turn 
over  to  plaintiff  that  amount  each  week  up  to  1937,  He  was  an 
employee  of  Edwards  &  Deutsch,  lithographers.  Defendant  testifies 
he  did  not  wish  the  Hopsteins  in  his  flat;  that  Mrs,  Hopstein 
quarreled  with  his  tenants  and  because  of  this  he  quarreled  with 
her.  They  agree  the  first  serious  quarrel  between  them  was  in 
1937,  when  Mrs,  Emma  Faith  Multhaup  (who  came  from  California 
in  part  to  testify  in  this  case,  and  who  from  childhood  was  a 
friend  of  Mrs,  Hopstein)  having  obtained  a  divorce  from  her  hus- 
band with  assistance  from  defendant,  came  to  their  home.   Mrs, 
Hopstein  learned  that  Joseph  Hentschel  was  taking  Mrs,  Faith  out 
and  showing  her  other  attentions,  Mrs,  Hopstein  says  she  saw 
Emma  Faith  in  the  flat  sitting  on  defendant's  lap  kissing  him. 
She  says,  "I  stopped  them,   I  says,  listen,  if  you  want  to  do 
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that,  go  with  her  in  a  hotel,  don't  do  it  in  front  of  my  eyes." 
Mrs.  Faith  denies  this*   She  says  on  oath  that  no  man  was  ever 
given  such  privileges  with  her  except  her  divorced  husband. 
Defendant  says  Mrs,  Hopstein  threatened  to  shoot  him,  and  that 
he  called  the  police*  He  left  the  flat  in  which  he  had  lived 
since  he  purchased  it,  and  the  home  in  which  he  dwelt  from  the 
time  he  came  to  America* 

Plaintiff  and  defendant  had  been  good  friends  up  to  this 
time*  She  had  trouble  with  her  eyes  and  consulted  an  eye  special- 
ist in  Milwaukee,  He  went  with  her  on  trips  to  see  the  doctor. 
In  1930  they  went  to  Germany  on  the  same  boat. 

On  October  3,  1939,  defendant  made  a  warranty  deed  con- 
veying the  premises  to  a  Mr,  and  Mrs,  Culberson,  He  then  drove 
to  California,  where  he  met  Mrs,  Emma  Faith  Multhaup  several 
times.  By  his  direction  the  Culbersone  made  a  demand  on  the 
Hopsteins  to  deliver  possession  of  the  second  apartment  at  2430 
Eastwood  Avenue  by  April  30,  1940,  and  shortly  began  a  suit  in 
forcible  detainer  in  the  Municipal  Court  to  obtain  possession. 
Defendant  admits  the  forcible  entry  and  detainer  suit  was  by  his 
direction,  Plaintiff  filed  her  complaint  April  13,  1940,  and 
on  July  11,  1940,  the  Culbersons  quitclaimed  the  premises  back 
to  defendant. 

Defendant  and  Mrs.  Faith  gave  testimony  in  support  of 
the  theory  of  the  "Mason  jar"  and  the  "blue  pot".  The  story  had 
an  element  of  romance,  A  young  lady  friend  defendant  knew  in 
Germany  failed  to  reply  to  his  letters.  He  took  to  drink,  Mrs, 
Hopstein  sympathized  with  and  rescued  hlm»  The  uncontradicted 
written  evidence  In  the  case  brands  the  "Mason  Jar"  and  "blue 
pot"  story  most  improbable.   ?>efendant  admits  that  he  had  four 
bank  accounts.   Why  should  he  choose  to  have  his  money  left  in  a 
"blue  pot"  or  a  "Mason  jar"  under  such  circumstances?  The  pur- 
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chase  price  of  the  premises  was  |1 5, 000.   He  drew  money  from 
his  hank  account  to  make  the  first  "down  payment",   why  go  to 
the  bank  if  the  money  was  in  the  jar  and  the  pot?  why  continue 
to  pay  interest  on  encumbrances  (as  the  evidence  shows  he  did) 
when  he  had  the  money  in  the  jar  and  in  the  pot,  which  was  not 
drawing  any  interest?  Why  execute  the  notes  and  trust  deed? 
The  testimony  of  Mrs.  Faith  and  defendant  agree  well  in  every 
detail  but  are  Improbable,  considered  in  the  light  of  all  the 
evidence*  The  jury  were  not  convinced;  the  chancellor  was  not; 
we  are  not. 

The  simple  facts  appear  to  be  defendant,  a  youth,  became 
infatuated  with  Mrs.  Hopstein,  who  was  twenty  years  his  senior. 
She  is  now  seventy  years  of  age.  With  the  coming  into  their 
home  of  the  younger  woman  his  affections  were  transferred,  No 
flat  was  then  big  enough  for  these  two*  Defendant  does  not  deny 
he  received  #5,000  from  Mrs,  Hopstein  at  the  time  the  note  and 
trust  deed  were  executed.  When  differences  arose,  having  posses- 
sion of  the  notes  and  trust  deed,  he  had  the  notes  marked  paid 
and  secured  a  release  from  the  trustee,  which  he  put  of  record. 
There  is  no  controversy  as  to  the  amount  due.   The  defendant 
argues  the  trustee  was  a  neeessary  party,  but  this  was  not  the 
case  since  the  trustee  conveyed  back  to  him. 

Twelve  points  are  made  In  the  brief  with  numerous  cita- 
tions of  authorities.  The  law  governing  is  well  stated  in  Riehl 
v.  Riehl.  247  111.  475,  477,  478,   It  would  serve  no  useful  pur- 
pose to  analyze  cases  cited.   The  decree  will  be  affirmed. 

AFFIRMED, 

McSurely,  P,  J,,  and  O'Connor,  J.,  concur. 


XRG«rt  Yeflcrai  wr  ,        ,  ?>&3   to  eoltq  ©a  Brio 

ot  till  *i&  9£m  o$  tnuoooA  load  eld 

0MWii  ttl  saw  x&aoas  bsH  11  Anm   edj 

(hli  J  b&)   3S::n«id«fjofi9  fio  tBotntal  z&qi  of 

2  ^aitom  9&3  Bad  ©d  fl©dw 
tX>e©A  ffraeistf ni  x«s  S«i 

V2«v<?  ill   IX©w   »©*i$jb  3,nfiL&ne'la&  Jons  itilsl.    ,a*tM  to  xfloa^s©*   edT 

qal  tai&  tud  11  At 9b 
ollsonad©  ©iiw  t**ut  ©dT  ,:v© 

,      fl    61fi    ©W 

©ajsoscf   jdJwo^  s   ,r  usaqqa  atfoat  ©Xqsla   ii 

,«xoii  °»V*  83W  oriw   t/  itfjetiiX 

.•Sij  to  8*ts«^  Y^wsvas  wen  a  I  ©rf6 

ofl      .de-si©'^!'!/!!'!;*  *i©w  »noi*o9"its  aid  iubsiow  •xasawox  «d*  lo  ©mod 

Yfle  *ov3-   ©a©d?  gid  n©dJ  saw  taX* 

£a«  ©Jo.  Is  nle;/  ,  -tM  hote!  0OO,5|  6©vi©09«i  ed 

ao©x©  ©«i©w  &©©i>  Jetrx? 
.    £«te  ©sJoa  ©ifi 
,      tawx?   ©dS  WCit   ©e.a©X©i  *  bmuowi  Jbna 
frflj95n<  .  B«    ©d?    O*    8J3    XBi®vo^*aoo    on    PJt    »1©dT 

etit    $OB    8*W  •     t^1«C[   -?1J888©*9fl    S    8.SW   ©©tfatlti?    ©d?    8 

„mirf  oJ'  aioAtf  I>©x»vfl©9  ©©faire*  ©d#  ©onis   ©«s© 
-jad'io  tfi  dtfi*  Irsslid  ©dJ  iU  ©Jb«is  ©*xa 

Id*.-  :1  snlincsvos  waX  ©dT      48©iJltod?«.s  lo 

-«xuq  lift**  j/T*    »***    t8T*    .XXI  V£S    «I_ 

.-gkaartXIla 

.iuosioo    ,.t,   ,-ionncO'O  bna   t„X.   »'     ,    ! 


41925 

JOSEPH  WAGNER,  doing  business  as 
WAGNER  DAIRY  PRODUCTS, 

Appellant, 


v. 


APPEAL  FROM 

SUPERIOR  COURT, 


M.  OKNER,  )      COOK  COUNTY. 

Appellee.         )  ^ 

O  1  4t  JL.fi.  O  O  4 

MR,  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT, 

Plaintiff  filed  a  suit  against  defendant  and  obtained  a 
preliminary  Injunction  which,  on  appeal,  was  dissolved  by  this 
court,  Wagner  v.  Okner,  306  111.  App,  601.  Afterward  defendant 
filed  suggestions  for  damages  for  the  wrongful  issuance  of  the 
injunction.   The  matter  was  referred  to  a  master  in  chancery  who 
took  the  evidence,  made  up  his  report  and  found  that  defendant 
was  entitled  to  $400  attorney's  fees  for  his  services  in  securing 
the  dissolution  of  the  injunction.   The  master's  fees,  and  defend- 
ant's damages  of  II  were  also  included,  making  a  total  of  ^543. 30. 
It  is  to  reverse  this  order  or  decree  that  plaintiff  appeals. 

The  first  pages  of  plaintiff's  brief  are  taken  up  with 
the  motion  to  strike  from  the  transcript  of  the  record  what  coun- 
sel designates  as  "the  purported  report  of  trial  proceedings" 
had  before  the  chancellor. 

Rule  5  of  this  court  provides  that  "All  motions  shall 
be  in  writing,  supported  by  affidavit.   They  shall  be  filed  with 
the  clerk,  together  with  three  copies  of  the  reasons  and  affidavits 
in  support  thereof,  at  least  one  day  before  they  shall  be  called 
by  the  court,   A  copy  of  the  motion,  with  reasons  and  affidavits, 
shall  be  served  on  counsel  of  the  opposite  party  at  least  one 
day  before  they  shall  be  filed  with  the  clerk.   All  motions  shall 
be  entered  by  the  clerk  in  a  motion  book,  and  on  the  day  hereto- 
fore appointed  by  Rule  1  such  motions  will  be  called  at  the  open- 
ing of  court  and  determined  or  taken  under  advisement;  notice 
of  intention  to  file  objections  may  be  given  to  the  court  orally 
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when  the  motion  is  called,,  Objections  thereto  must  also  be  in 
writing  and  three  copies  filed  not  later  than  the  next  day  after 
the  motion  is  ealled,  and  replies  to  objections  will  not  be  al- 
lowed and  oral  arguments  on  motions  will  not  be  heard.   Motions 
shall  not  be  presented  in  any  other  way  or  at  any  other  time 
except  in  case  of  necessity."  The  provisions  of  the  rule  were 
not  followed  and  the  motion  is  not  properly  made  for  the  first 
.time  in  the  brief  filed  by  plaintiff.  But  in  any  event,  there 
is  no  merit  in  the  motion,  We  think  the  court  followed  the  pro- 
per procedure  in  showing,  by  the  record,  what  had  taken  place. 
The  purpose  of  an  appeal  is  to  have  any  errors  corrected  that 
may  have  been  committed  by  the  trial  court  and  obviously  this 
cannot  be  done  unless  all  that  takes  place  is  shown.  Rule  1 
of  this  court  and  Rule  36  of  the  Supreme  court  provide  that  MA 
brief  statement  by  the  trial  Judge  of  the  reasons  for  his  decision 
may  be  included  in  the  report  of  the  proceedings  at  the  trial. » 
This,  in  substance,  is  what  appears  from  that  part  of  the  record 
complained  of. 

The  record  discloses  that  December  4,  1940,  which  was 
about  two  months  after  this  court  rendered  its  opinion  reversing 
the  injunctional  order,  defendant  filed  suggestions  for  damages, 
his  counsel  setting  up  in  detail  the  services  he  rendered  begin- 
ning June  6  and  ending  November  29,  aggregating  a  total  of  50  1/2 
-hours.  December  14,  (def^^^ffi^hi/^swer  to  the  suggestions 
and  on  the  same  «tjrffil**  kU  *)*&£%*   plaintiff's  complaint, 
January  30,  1941,  the  matter  on  the  suggestion  of  damages,  was 
referred  to  a  master  to  take  the  evidenoe  and  make  up  his  report, 
together  with  his  conclusions.  The  master  made  up  his  report, 
and  supplemental  report,  to  which  plaintiff  filed  objections, 
they  were  overruled,  and  the  report  was  filed  in  court  April  24, 
1941.   The  master  recommended  the  allowance  of  ^400  solicitor's 
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fees  and  on  the  same  date,  April  24,  1941,  an  order  was  entered 
that  all  objections  stand  as  exceptions  and  that  further  excep- 
tions might  be  filed  within  10  days  by  either  party,  and  the 
matter  was  set  for  hearing  May  19,  1941  on  the  contested  motion 
calendar,  April  30,  plaintiff  filed  additional  exceptions  to  the 
master's  report  and  supplemental  report.  May  23,  1941,  an  order 
was  entered  which  recites  that  the  matter  came  on  before  the 
court  on  plaintiff's  motion  on  his  petition  for  a  change  of 
venue.  He  was  given  leave  to  file  the  petition  instanter  and 
the  change  of  venue  was  denied* 

The  petition  is  in  the  conventional  form  and  is  sworn 
to  by  plaintiff  May  22,  1941,  and  states  the  Judge  was  prejudiced 
against  him  and  such  fact  came  to  his  knowledge  May  20,  1941, 
June  6,  1941,  the  court  entered  an  order  allowing  the  damages 
as  recommended  by  the  master,  June  25,  plaintiff  filed  a  notice 
of  appeal  and  on  the  same  day,  an  order  was  entered  fixing  the 
appeal  bond  at  |>1,000,  At  the  same  time  plaintiff  filed  his 
praecipe  for  record*  June  27  a  stipulation  was  entered  into 
between  the  parties  that  the  original  master's  report  be  incor- 
porated in  the  transoript  in  lieu  of  a  copy.  On  the  same  day 
an  order  was  entered,  upon  motion  of  defendant,  that  the  report 
of  the  proceedings  on  the  hearing  before  the  chancellor  on  plain- 
tiff's petition  for  a  change  of  venue,  which  was  on  that  date 
filed,  should  be  included  in  the  record  on  appeal.  Plaintiff 
objected  to  this  order*   On  the  same  day  the  report  of  the  pro- 
ceedings was  filed.  It  is  certified  by  the  trial  Judge  and  shows 
the  proceedings  beginning  December  4,  1940,  and  the  several  days 
on  which  the  matter  was  before  the  court  thereafter.  That  on 
May  19,  1941,  the  matter  was  called,  the  court  was  advised  that 
counsel  for  plaintiff  was  engaged  and  plaintiff  requested  a  con- 
tinuance.  Thereupon  counsel  for  defendant  objected  and  requested 
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the  court  to  approve  the  maeter'e  report,  and  handed  an  order 
to  the  court  to  that  effect.   Thereupon  the  court  told  counsel 
representing  plaintiff's  counsel  that  he  had  considered  the  matter 
and  found  no  basis  for  the  exceptions  to  the  master1 s  report, 
but  the  representative  requested  a  continuance  until  the  next 
day,  which  was  granted,  and  on  the  next  day,  May  20,  the  matter 
was  again  brought  before  the  court  when  counsel  for  plaintiff 
was  advised  by  the  court  what  had  taken  place  the  previous  day. 
Thereupon  counsel  requested  another  continuance  so  he  could  look 
up  some  cases. 

At  that  time  the  record  discloses  that  it  was  brought  to 
the  attention  of  all  parties  that  the  reference  had  been  made 
January  30,  1941,  and  the  master's  report  had  been  on  file  since 
April  24,  1941,  and  that  the  court  had  theretofore  announced  hie 
decision  and  had  granted  a  continuance  until  May  27,  to  afford 
an  opportunity  for  counsel  to  look  up  some  law*  The  next  that 
appears  is  3  days  later,  May  23,  when  the  petition  for  change 
of  venue  was  presented.  We  think  the  petition  was  presented  too 
late,  El  ok  v«  glck.  277  111.  App,  329 J  In  Re  Wheeling  Drainage 
District  No.  1.  282  111,  App.  565. 

In  the  Sick  case,  in  discussing  the  propriety  of  an  order 
denying  a  petition  for  a  change  of  venue  we  said:  "The  record 
discloses  that  the  petition  was  presented  after  the  close  of  all 
the  evidence  and  after  the  chancellor  had  made  his  finding.  It 
is  obvious  that  the  petition  came  too  late.   If  it  were  permissi- 
ble to  file  a  petition  for  a  change  of  venue  after  the  evidence 
is  all  heard  and  the  court  has  announced  his  decision,  then  there 
might  never  be  a  decision  in  any  case  because  the  party  who  was 
defeated  could  then  present  his  petition  for  a  change  of  venue. 
Obviously,  this  is  not  the  law,   The  petition,  not  being  presented 
in  time,  was  properly  denied," 
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In  the  Wheeling  ease  we  said:   "It  has  been  repeatedly 

held  that  where  a  oourt  has  already  commenced  a  hearing  and  has 

by  his  rulings  Indicated  his  views,  it  is  too  late  for  the  party 

against  whom  such  rulings  have  been  made  to  move  for  a  change 

of  venue,  ***  It  is  the  established  rule  that  after  a  trial  of 

a  cause  has  commenced  or  is  about  to  be  commenced,  it  is  too 

late  to  grant  a  petition  for  a  change  of  venue,  Hudson  v,  Hanson, 

75  111,  198,   In  Richards  v,  Greene,  78  111,  525,  it  was  said 

that  to  allow  a  change  of  venue  after  a  trial  has  commenced  or 

Is  about  to  be  commenced  would  lead  to  endless  delay,  is  not 

authorized  by  the  statute  and  cannot  be  encouraged,"  The  petition 

for  a  change  of  venue  was  properly  denied.  It  was  presented  only 
for  delay. 

Plaintiff  further  contends  that  the  $400  allowed  for 

solicitor's  fees  is  excessive,  and  in  support  of  this  it  is  said 
that  it  appears  from  the  record  that  defendant  was  his  own  at- 
torney until  after  the  case  was  reversed  by  this  court,  We  think 
there  is  no  merit  in  this  contention.  Defendant  filed  a  special 
appearance  in  his  own  behalf  but  the  evidence  shows  all  the  serv- 
ices were  rendered  by  his  counsel  and  the  appearance  was  purported 
to  have  been  prepared  by  the  client  for  the  sole  purpose  of  sav- 
ing a  point  which  he  thought  might  otherwise  be  waived. 

Counsel  for  defendant,  as  a  part  of  his  suggestions  for 
damages,  attached  an  itemized  statement  as  to  the  services  ren- 
dered by  him.   The  dates  are  set  forth,  the  nature  of  the  work 
done  on  each  of  the  days,  etc.,  and  the  number  of  hours  necessar- 
ily employed  was  50  1/2.   On  the  hearing  before  the  master  de- 
fendant's counsel  testified  as  to  the  services  rendered  by  him 
and  that  the  reasonable  charge  would  be  $750,  Other  attorneys 
called  by  defendant  testified,  one  that  the  services  rendered 
were  reasonably  worth  $600,  another  *750,  another  |15  an  hour 
or  $750,  On  the  other  side,  counsel  for  plaintiff  testified  as 
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to  the  time  In  court  on  the  several  occasions,   Three  other 
attorneys  were  called,  one  testified  the  services  were  reasona- 
bly worth  #75  on  the  basis  that  there  was  but  $100  involved  in 
the  case*  We  think  this  is  a  misconception  of  the  amount  in- 
volved.  The  other  two  testified,  one  that  the  services  were 
reasonably  worth  from  $100  to  £125  and  the  other  from  #90  to 
$110. 

We  have  considered  the  evidence  on  this  phase  of  the 
case  and  are  of  opinion  we  would  not  be  warranted  in  holding 
the  amount  allowed  by  the  master,  approved  as  it  was  by  the 
chancellor,  was  so  excessive  as  to  require  interference  on  our 
part. 

The  order  and  Judgment  of  the  Superior  court  of  Cook 
county  appealed  from  is  affirmed* 

AFFIRMED, 

McSurely,  P,  J,,  and  Matchett,  J,,  concur. 


16,-  flp      .uneiaBooo  Xjsi9VS8   w»   no  It'll'  lilt   •**   c* 

-BilOSJBSrc    81SW   8  9017198     9rf*  *t     3«0     ,1**11*0    919V    81£9fl10J*A 

>vIovni  Oell  *«cf  8sw  sncerf*  ?«xtt   slMd  «tt  no  d^}  rfJiow  \L<S 

lO    flOl*q80flOO8lB    «    8i    «Jtrftf    ^lirf*    «W        .88*0 
w1f   B  tt    ©Wf    19^*0    9tfT        ..&9Y10V 

rt   ,9rf;tc  mof*  ifcHOW  T5Xcf8fl03S91 

.0II| 

9Xf*    10   98*flq  8  irf?   JKO    8on«>5iv»   wit  S»t9*i»«oo    9VAit  sW 

8Clfi.Cc-  .;nATW«w  9d  *o«  blaou  ew  fio.talff©  %•  »i*  &«*  »8*° 

I  ti  a*  ftero'iqga   ,«t8AD  life  irf  §tMU  Sauo&z  9d* 

**«  no  •#*•****#*«!   *  :   »s  9V18890X9  oa  saw   ,*toll0on«i£o 

iooO  Jo  tW9  no:  to  *io  *near  M* 

.      "ti«fi  si  «oil  Jb8l«©qq»  ^Tajjoo 


. 


J*sn  ■■*    ,.X.   ,«S   ,xX«v6oM 


41936 

VT.&IkIA  M&BTBJ,  a  minor  by 

PIN,  her  father  and 
next  friend, 

Appellee, 


v. 


CITY  Off  CHICAGO,   a  Municipal 

Corporation,   and  PUBLH  FQR- 

PAHY,   a  Corporation, 


CITY  0  9,    a 

Corporation, 


Municipal 
Appellant 


31 


i  fbom 

CIRCUIT  OQWSSt 
COOK  COMITY. 

338 


MR.  JUSTICE  O'CONNOR  DELOTSBEB  THE  OPINIOH 

Plaintiff ,  a  minor,  by  lor  father  and  next  friend, 
brought  an  action  against  the  City  of  Chicago  and  the  Publix 
furniture  Company  co   recover  damages  for  personal  injuries  claimed 
to  have  been  sustained  by  her  through  the  negligence  of  the  City 
in  failing  to  keep  and  maintain  the  sidewalk  in  front  of  the  prem- 
ises known  as  306  East  31st  street  in  a  proper  state  of  repair  and 
defendant,  in  negligently  aXUwtng  furniture,  rugs  and  carpet  to 
be  upon  the  sidewalk  in  front  of  the  premises.  Th«  case  was  called 
for  trial  February  25,  1941,  and  tiie  report  of  the  proceedings 
disclosed  the  counsel  appearing  for  plaintiff  and  for  ta«  City, 
that  no  one  represented  defendant,  Publix  furniture  Company  and 
what  disposition,  if  any,  *aa  ade  in  the  case  as  to  that  defend- 
ant, so  far  as  the  record  discloses  is  a  mystery.  During  the  trial, 
on  motion  of  counsel  for  plaintiff,  leave  was  given  to  amend  by 
striking  out  the  words,  that  Virginia  Martin  appeared  by  her  next 
friend  and  that  she  should  appear  as  plaintiff  in  the  case.  There 
was  a  verdict  and  judgment  in  plaintiffs  favor  for  01,800  and  the 

City  appeals. 

The  record  discloses  that  about  3  o'clock  on  Saturday 
afternoon,  .Jarch  38,  1936,  plaintiff,  then  about  14  years  old, 
was  roller  skating  with  a  girl  friend  on  3lst  street.  The  premises 
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at  506  East  31st  street  was  occupied  by  a  furniture  store,  and  the 
sidewalk  was  covered  with  a  rug  about  2  inches  thick.  There  was 
furniture  on  the  sidewalk  near  the  curb  and  against  the  building 
on  both  sides  of  the  ru  .   Plaintiff  was  skating  east  on  the  side- 
walk ana  when  sue  came  to  the  rug  she  walked  on  it  1th  bar  skates, 
stumbled  and  fell  backward  and  was  severely  injured, 
passed  the  premises  in  Question  once  or  twice  a  week  for-  about  2 
years  prior  to  the  aocident  and  had  gone  to  a  nearby  store  on  nor 
roller  skates  but  did  not  notice  any  hole  in  the  sidewalk,  .  ler 
companion,  whs       jad  of  aer,  crossed  over  the  ru;  in  safety. 

i laintiff  colled  witnesses  whs  testified  there  was  a  hole 
in  the  sidewalk  in  front  of  306  East  31st  street  aoout  1  foot  square 
and  an  inch  and  a  half  deep.  Gvendolin  Andrew,  a  youn;   I  rl  .bout 
13  years  of  age  at  the  time  of  the  accident,  was  with  plaintiff  and 
testified  they  were  on  roller  skates       o  an  ...  :  P,  store 
nearby;  &      rug  was  covering  the  sidewalk  in  front  of  506  East 
31st  "and  furniture  and  different  things  on  both  sides  of  the  side- 
walk." When  they  reached  the  rug  triey  looked  to  see  if  they  could 
cross  it  without  falling;  that  plaintiff  looked  on  ooth  sides  and 
tried  to  figure  how  she  could  ge  r.cross;  that  she  was  about  the 
middle  of  the  rug  when  she  fell. 

On  oross-examination  counsel  for  defendant,  after  inter- 
rogating her  as  to  some  of  the  facts,  submitted  a  phot c  i  ph  pur- 
porting to  show  the  condition  of  the  sidewalk  in  front  of  the 
building,  for  the  purpose  of  identifier;  •; ion,  and  exhibited  the 
picture  to  counsel  for  plaintiff.  After  the  witness  ad  examined 
the  photogrt.ph  counsel  for  the  City  said:   "would  you  say  that 
picture  portrays  the  condition  of  the  sidewalk  as  it  was  on  Marsh 
28,  1936?"  This  was  objected  to,  the  objection  overruled  and  the 
witness  answered  in  the  affirmative  -  that  the  sidewalk  was  in  the 
same  condition  on  the  day  of  the  accident  as  shown  by  the  photo- 
graph. 
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Other  witnesses,  some  of  whom  had  seen  the  accident,  were 
called  on  behalf  of  plaintiff  and  gave  testimony,  to  tue  effect  that 
there  was  a  aole  in  the  sidewalk.   Irma  Campbell  testified  she  had 
seen  the  accident  and  had  "noticed  a  defective  condition  in  the 
sidewalk  approximately  six  months  before  /larch  28,  1936.  There 
were  several  oraeked  places  in  the  sidewalk  and  at  this  par  tic 
point  the  sidewalk  had  caved  in.  It  was  approximately  tv;o  feet 
long  and  about  a  foot  and  a  quarter  wide  and  sunk  in  about  t .ree 
inches."     ..  w  w  i  l«  observed  this  condition  before  the  accident 
there  was  no  rug  on  the  sidewalk,  Julia  Andrew  testified  that  she 
saw  a  hole  in  the  sidewalk  in  1935.  "It  was  about  a  foot  both  ways. 
I  just  stumped  my  foot,  it  didn't  seem  to  go  down."   It  was  about 
an  inch  or  an  inch  and  a  half  deep.   Other  witnesses  gave  substan- 
tially the  same  testimony. 

At  the  close  of  plaintiff's  case  tho  City  moved  ft>  r  a  di- 
rected verdict  which  the  court  said  he  would  "reserve."  Thereupon 
counsel  for  the  City  offered  the  photograph  of  the  sidewalk  herein- 
before referred  to,  and  over  objection  it  was  admitted.  Defend,  nt 
offered  no  farther  evidence  and  the  case  went  to  the  jury  vl  th  the 
result  as  aoove  stated. 

Plaint iff* a  theory  of  the  case  is  that  there  was  a  hole  in 
the  sidewalk  for  a  considerable  period  of  time  prior  to  fche  accident 
and  that  this  ee&Aitieo  ill  the  result  of  the  Gity's  negligence.  On 

0%   or  side,  defendant's  theory  of  the  case  is  that  there  was  no 
hole  in  the  sidewalk,  that  plaint  if  i-      ailty  of  contributory  neg- 
ligence and  that  a  rug  was  placed  on  tr  o  sidewalk  fc      i      son, 
which  constituted  an  intervening  c.  use,  which  wai      reximate 
cause  of  the  accident,  and  that  the  verdict  nci  judgment  is  against 
the  manifest  weight  of  the  evidence.       -  net  interested  as  to 
..ether  t  ere  was  an  interver,.    -   :;e.      only  question  of  im- 
portance in  the  case  is  wh ether  there  was  a  hole  in  the  sidewalk  or 
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whether  it  was  in  a  had  state  of  repair.  As  stated,  a  number  of 
witnesses  testified  there  was  a  hole  in  the  sidewalk.  But  from 
the  photograph  in  evidence  wuioh  the  witness,  Gwendolin  Andrew, 
who  was  with  plaintiff  at  the  time  testified  portrayed  a  true  con- 
dition of  the  sidewalk  sc  it  ■      sfe  S3,  1936,  it  is  clear  there 
was  no  hole  in  the  sidewalk  and  the  finding  of  the  jury  in  plain- 
tiff's favor  is  ar.ainst  the  .manifest  weight  of  tile  evidence. 

The  Judgment  of  the  Circuit  court  of  Jook  county  is  re- 
versed and  the  cause  remanded. 

MeSurely,  P.  J.,  and  Matchett,  J.,  concur. 
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STATE  OF   ILLINOIS 
APPELLATE  COURT 
FOURTH  DISTRICT 
October  Term/ A.  b.  1941 


NAKO  RISTO, 


Plainmf  f-Ap$e*±snt , 


vs. 


FIRST  NATIONAL  BAIfC  OF 
MADISON, 

Defendant-Appellee , 


(Appeal   sroiii  the 
Circuit  CcPetct  c 
Madison  County. 


314  I.A.  403 


STONE,    P.    J. 

This  appeal  is  from  a  judgment  of  the  Circuit  Court  of 
Madison  County  against  plaintiff  for  costs  and  in  favor  of  defen- 
dant.  Said  suit-was  brought  by  plaintiff  on  a  time  certificate 
of  deposit  issued  by  defendant  to  plaintiff  on  July  13,  1924. 
The  amount  of  this  certificate  of  deposit  afterwards  took  the  form 
of  a  draft  on  the  Chemical  National  Bank  of  New  York,  payable  to 
plaintiff.   The  draft  was  delivered  by  defendant  to  plaintiff's 
agent  who  took  it  to  New  York,  forged  the  name  of  plaintiff  thereon 
and  obtained  the  amount  of  the  funds.  Plaintiff  was  a  Greek  who 
had  lived  in  this  country  about  fifteen  years,  residing  near  Madi- 
son, Illinois.  While  there  he  acquired  some  money  and  had  about 
three  thousand  dollars  on  deposit  in  defendant,  which  was  evidenced 
by  a  time  certificate  payable  12  months  aftor  date  with  four  per- 
cent, interest.  Plaintiff  had  done  his  banking  business  with 
defendant  for  some  years.   In  1920  he  had  some  twenty- six  hundred 
dollars  on  deposit  with  defendant  under  a  time  certificate  payable 
12  months  after  date  with  interest  at  four  percent.   On  July  13, 
1931,  plaintiff  endorsed  this  certificate  to  defendant,  and  in  ex- 
change therefor,  together  with  $295.97  in  cash,  received  another 
time  certificate  for  the  sum  of  $3,000.   This  certificate  was  identi- 
cal with  the  one  issued  the  previous  year  and  was  issued  under  the 
same  conditions  and  at  the  same  rate  of  interest. 


In  September,  1921,  plaintiff  informed  defendant  that 
he  was  leaving  for  Greece  and  that  he  was  leaving  his  certificate, 
the  one  just  described,  with  C.  P.  Veschuroff,  a  merchant  at 
Madison  who  was  known  to  defendant,  for  the  purpose  of  surrender- 
ing it  when  due  in  exchange  for  a  new  certificate  of  like  tenor 
and  effect,  and  that  this  process  would  be  repeated  from  year  to 
year.  It  was  so  repeated.  From  year  to  year  Veschuroff  turned  in 
the  certificate  which  was  mature,  added  the  interest  thereon,  and 
received  a  new  certificate  of  the  same  tenor  for  the  new  amount. 
When  the  last  certificate,  No.  7896,  came  due  in  July  Veschuroff 
instead  of  surrendering  it  to  the  bank  in  exchange  for  a  new  certi- 
ficate of  like  tenor,  without  the  knowledge  or  consent  of  the  plain- 
tiff as  far  as  this  record  shows,  requested  the  defendant  to  issue 
a  New  York  draft  for  the  entire  amount  of  the  deposit  and  accrued 
interest.   This  the  bank  did,  drawing  said  draft  on  the  Chemical 
National  Bank  of  New  York,  City.   The  exact  amount  of  the  draft  was 
$3,509.57.   This  draft  was  made  payable  to  plaintiff.   The  bank 
thereupon  took  the  matured  certificate  of  deposit,  No.  7396,  stamped 
it  paid,  and  filed  it  among  its  cancelled  certificates.  It  then 
charged  the  amount  of  the  draft  against  plaintiffs  deposit  and 
accrued  interest  on  its  books. 

In  June,  1925,  plaintiff  wrote  to  Veschuroff  to  send  him 
$50.00  of  the  interest  which  would  accrue  on  the  certificate  when 
it  matured  on  July  13.  Veschuroff  sent  plaintiff  the  $50.00,  but 
he  did  not  tell  him  that  he  had  surrendered  the  certificate  for  a 
draft,  had  forged  plaintiff's  name  on  the  back  of  the  draft,  de- 
posited the  sum  to  his  own  credit  in  his  own  bank,  and  appropriated 
the  proceeds  thereof  to  his  own  use.   This  character  of  conduct  was 
continued  from  time  to  time  for  a  period  of  some  five  years,  which 
appears  from  the  record  to  be  a  complete  deception  of  plaintiff  by 
Veschuroff.  In  1930,  plaintiff  requested  Veschuroff  to  send  him  the 
c?rtificate,  and  Veschuroff  for  the  first  tine  informed  plaintiff 
of  what  he  had  done.   He  did  not,  however,  tell  him  how  and  when  it 
had  been  done,  and  plaintiff  was  not  fully  advised  about  the  facts 
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until  the  year  1932.  Much  time  was  put  in  by  plaintiff  in  trying 
to  discover  the  exact  condition  of  his  account  with  defendant.  The 
correspondence  proved  unsatisfactory.   Counsel  was  afterwards  retain- 
ed, and  after  making  demand  upon  defendant  for  the  amount  in  ques- 
:.;on,  and  that  "being  unavailing,  plaintiff's  counsel  brought  suit 
\n  his  name  for  the  amount. 

When  Veschuroff  received  from  the  defendant  bank,  on  July 
S3,  1925,  the  draft  for  $3,509.57  on  the  Chemical  National  Bank  of 
New  York,  he  forged  plaintiff's  name  on  the  back  of  it,  spelling  his 
first  name  "Naco"  instead  of  "Nako",  as  plaintiff  spells  it.  He 
then  stamped  upon  it  an  endorsement  "Pay  to  Irving  Bank  -  Columbia 
Trust  Co.,  New  York,  or  order,  all  prior  endorsements  guaranteed, 
C.  P.  Veschuroff  &  Son,"  and  deposited  it  to  the  credit  of  his  check- 
ing account  in  Irving  Bank  -  Columbia  Trust  Co,,  New  York,  which 
collected  it  from  the  drawee  bank  through  the  New  York  Clearing  House 
on  July  27,  1925.   The  cancelled  draft  was  then  returned  to  the  de- 
fendant bank,  and  by  it  filed  away  among  its  records. 

At  the  time  of  rendering  judgment  the  trial  court  express- 
ly found  that  the  endorsement  of  plaintiff's  name  on  the  back  of  the 
draft  was  a  forgery.   Defendant  introduced  evidence  that  it  had 
searched  for  and  could  not  find  the  signature  card  of  plaintiff,  and 
that  it  had  searched  for  and  could  not  find  written  authority  from 
the  plaintiff  to  issue  a  draft  for  the  amount  of  the  certificate  of 
deposit.  Veschuroff  testified,  or  attempted  to  testify,  that  he 
had  received  a  letter  from  plaintiff  authorizing  him  to  cash  the 
certificate.   This  evidence  was  properly  excluded  by  the  Court. 

The  assignments  of  error  are  that  the  Court  erred  in  find- 
ing the  issues  for  the  defendant  and  in  not  entering  judgment  for 
the  plaintiff,  and  so  forth. 

Two  questions  are  presented  by  this  record:   first,  was. 
the  defendant  legally  justified  in  issuing  the  draft  for  the  certifi- 
cate of  deposit  and  delivering  same  to  Veschuroff?  Appellee  contends 
that  it  was,  by  reason  of  the  apparent  agency  of  Veschuroff  of  plain- 
tiff.  There  is  no  proof  of  actual  agency  to  do  this  particular  act, 
but  there  is  proof  of  the  agency  of  Veschuroff  to  exchange  the  deposit 
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certificates  as  he  had  done. 

The  second  question  is:   This  draft  having  been  paid  on 
a  forged  endorsement  of  plaintiff's  name,  did  such  act  establish 
liability  against  defendant? 

Appellee  seriously  contends  that  the  circumstances  of 
the  dealings  between  it  and  Veschuroff  together  with  his  standing 
in  the  community,  fully  warranted  defendant  in  delivering  the  draft 
to  Veschuroff  as  it  did;  that  ife  that  Veschuroff  had  apparent 
authority  to  do  what  he  did,  that  his  agency  in  this  respect  was 
an  apparent  agency,  in  addition  to  such  express  agency  as  they  had 
acted  on  in  the  former  transactions.   Appellant  with  equal  vehemence 
denies  that  .justification. 

There  are  cases  in  Illinois  which  approve  of  the  theory 
of  lawfully  acting  on  apparent  agency,  but  not  one  of  these  cases 
is  precise  authority  for  this  case  or  any  other  case  of  a  similar 
character.  In  each  instance,  the  right  to  act  upon  apparent  agency 
must  b$  governed  by  the  facts  and  circumstances  of  that  particular 
case.  Under  the  evidence  in  this  case  we  cannot  agree  that 
Veschuroff  had  such  apparent  authority  as  to  justify  defendant's 
action.  But  we  do  not  regard  that  question  as  tne  controlling 
question  in  this  case.  If  we  assume,  for  the  sake  of  argument, 
that  defendant  was  warranted  in  delivering  the  draft  in  question  to 
Veschuroff  under  the  circumstances  of  such  delivery,  we  still  are 
constrained  to  hold  both  under  law  and  under  logic,  as  we  view  it, 
that  the  delivery  of  this  draft  without  the  knowledge  or  consent 
of  plaintiff  did  not  pay  the  debt  which  defendant  owed  to  plain- 
tiff }>y  reason  of  plaintiff's  deposit  in  defendant. 

Cases  are  numerous  in  Illinois  which  hold  that  the  mere 
depopit  of  a  check  in  the  usual  course  of  business  is  for  collection 
only  and  not  as  money;  and  where  a  creditor  endorses  and  deposits 
a  check  tendered  by  a  debtor  in  satisfaction  of  a  claim,  the  accept- 
ance is  on  condition  that  the  check  will  be  paid  in  due  course. 
Smith.  Adamr.  vs.  Bond.  311  111.  311.   To  the  same  effect  is  First 
National  Bank  of  Chicago  vs.  Pease.  68  111.  40.   It  must  necessarily 
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be  so,  else  the  issuing  of  checks  and  drafts  in  payment  of  debts 
would  open  the  gateway  to  the  grossest  fraud  to  an  incalculable 
extent.   It  is  almost  universally  held  thet  the  payment  of  a  check 
on  a  forged  endorsement  makes  the  bank  which  pays  said  check  liable 
to  the  proper  payee.   In  the  case  of  a  draft  it  is  not  payment  of 
a  debt  until  it  is  accepted  by  the  drawee.   In  State  Bank  of 
Chicago,  vs.  Mid-City  Trust  &  -Savings  Bank,  295  111.  21,  it  is 
held  "If  the  drawee  bank  has  accepted  a  check  at  the  request  of 
payee  it  is  liable  to  payee,  but  if  the  acceptance  is  not  at  the 
request  of  payee,  it  is  of  no  effect  as  to  him,  and  the  liability 
of  the  bank  to  the  drawer  is  not  affected  by  it."  In  Vanetta  vs. 
Lindley.  198  111.  40,  it  is  held  that  a  "forged  endorsement  is 
void,  even  in  the  hands  of  an  innocent  purchaser  for  value  without 
notice." 

It  seems  perfectly  logical  to  us,  even  in  the  absence  of 
authority  that  a  bank  cannot  extinguish  its  depositor's  account  by 
issuing  its  draft  and  passing  it  on  to  a  stranger.   Many  things 
might  happen  which  would  unquestionably  render  the  account  of 
payee  just  as  it  was  before  the  draft  was  drawn.   Suppose  the  payee 
should  lose  the  draft  and  make  proper  proof  of  that,  could  it  be 
said  that  the  act  of  writing  the  draft  closed  the  account  and  paid 
the  depositor  in  full,  the  bank  having  been  out  no  money.''  Suppose 
a  fire  should  extinguish  the  draft  in  the  hands  of  the  payee,  along 
with  his  other  chattels,  would  the  bank  which  issued  that  draft 
not  still  be  indebted  to  the  payee?   Suppose  the  draft  were  stolen 
from  the  payee  and  proof  of  that  fact  was  made,  would  it  not  be  the 
duty  of  the  drawer  to  make  proper  notice  and  upon  that  being  estab- 
lished, wouldn't  the  account  of  the  payee  in  the  draft  be  the  same 
with  the  drawer  as  it  had  always  been?  In  this  case  the  draft  was 
worse  than  stolen,  and  there  is  the  additional  circumstance  that 
it  never  came  into  the  hands  of  the  payee  and  never  came  to  his 
knowledge  until  years  after,  that  the  draft  had  been  issued  in  his 
name,  or  in  fact  had  been  issued  at  all.   So  it  must  follow  that 
there  is  some  point  which  marks  distinctly  the  point  at  which  the 
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draft  is  paid  and  the  drawer  thereof  is  relieved  of  liability. 
That  point  under  the  lav?  is  when  such  draft  is  accepted  and  paid 
'ay   the  drawee.   But  this  means  a  lawful  acceptance  and  a  lawful 
payment,  not  the  acceptance  of  a  void  instrument  and  payment  thereon. 
The  drawee  cannot  give  life  by  a  pretended  acceptance  and  pay- 
ac'.nt  thereof  to  an  instrument  that  is  utterly  void  as  the  draft 
in  this  case  was  when  it  was  presented  with  the  payee's  name 
forged  thereon. 

In  addition  to  the  cases  cited,  these  propositions  have 
been  held  and  elucidated  very  clearly  in  some  of  the  other  juris- 
dictions whose  Negotiable  Instrument  Act  is  identical  with  our 
own.   Szevento  Juozupo  vs.  Manhattan  Savings  Institution,  178 
Appellate  Division,  New  York,  57;  Tannler  vs.  Boston  Penny  Savings 
Bank,  End  Northeastern,  2nd  Ed.  198  (Mass.).   These  cases  collect 
many  citations  through  different  jurisdictions,  and  in  each  of 
them  the  facts  in  the  case  are  such  as  to  render  the  case  authority 
in  the  case  at  bar. 

In  the  instant  case  the  drawee  bank  did  an  unlaw  ful 
act;  it  cannot  profit  by  that.  The  payee  whose  name  was  forged 
cannot  suffer  by  it;  the  conditions  exist  as  they  existed  original- 
ly; the  drawee  bank  had  no  right  to  charge  the  amount  of  the  draft 
against  defendant's  account  with  it.  Therefore,  defendant  still 
had  its  account  intact,  and,  therefore,  still  held  the  money  of 
plaintiff.   If  these  facts  are  not  literally  true,  the  legal 
machinery  is  at  hand  to  bring  about  exactly  that  situation. 

Another  fact  which  would  seem  to  place  an  additional 
burden  upon  defendant  in  this  case  is  that  it  must  have  known  that 
when  it  even  issued  the  draft,  it  was  doing  so  under  questionable 
right  to  say  the  least,  and  v/hen  the  draft  came  back  to  it  within 
seven  days  it  knew  for  two  reasons  that  the  name  of  the  payee  had 
been  forged  thereon.  First,  because  the  payee  lived  in  Greece 
and  the  draft  could  not  possibly  have  gotten  there  and  been  endorsed 
by  him  and  returned  to  New  York  and  back  to  them  within  seven  days. 
In  those  days  the  commercial  plane  and  the  mail  plane  had  not 
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arrived  at  their  present  state  of  efficiency.   Secondly,  they 
were  familiar  with  plaintiff's  signature,  or  in  the  exercise  of 
reasonable  care  in  that  behalf  would  have  been  acquainted  with  it, 
and  they  were  charged  with  the  duty  of  seeing  whether  that  draft 
was  endorsed  by  the  proper  payee.   Had  they  done  this  they  could 
have  and  would,  in  the  course  of  nonest  and  intelligent  banking, 
immediately  have  notified  the  drawee  bank  of  such  forgery  and 
held  it  responsible  for  its  wrongful  act,  instead  of  apparently 
assisting  it  as  it  did. 

For  the  above  reasons,  together  with  the  above  authori- 
ties, we  are  of  the  opinion  that  at  the  time  of  the  bringing  of 
this  suit,  the  status  of  debtor  and  creditor  existed  between 
plaintiff  and  defendant,  and  that  plaintiff  had  a  right  to  recover 
the  full  amount  of  his  claim. 

The  case  is  reversed  and  remanded  to  the  trial  court 
with  instructions  to  that  court  to  award  judgment  to  plaintiff 
for  the  full  amount  of  his  claim  together  with  legal  interest 
thereon,  to  be  computed  under  the  direction  of  said  court. 

REVERSED  AND  REMANDED  WITH  DIRECTIONS. 
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This  la  an  appeal  from  a  finding  of  guilty  of  violating 
a  city  ordinance  entered  February  5,  1941.  A  fine  of  -200  was 
assessed  with  judgment  therefor  and  for  costs.   The  Judgment 
order  recites?   "The  Court  finds  that  it  has  Jurisdiction  of 
subject  matter  and  parties  hereto,  and  that  *  defendant f  has  been 
convicted  of  violation  of  ordinance  according  to  law  and  that 
'any  person1  so  convicted  may  be  imprisoned  in  House  of  Correction 
for  non-payment  of  fine". 

There  was  a  motion  (by  whom  the  record  does  not  state) 
to  vacate  the  Judgment  which  was  continued  from  time  to  time  and 
finally  denied.   June  4,  1941,  Milton  Callner  by  leave  appeared 
specially  and  filed  a  written  motion  to  vacate  the  Judgment, 
The  same  day  Lester  Simon  made  a  written  motion  to  vacate,  July 
3,  1941,  the  trial  judge  entered  an  order  overruling  motion  of 
"defendant"  heretofore  entered  herein  to  vacate  judgment,   There 
was  also  a  motion  in  arrest  of  Judgment,  by  whom  the  record  does 
not  state*  This  was  denied  July  9,  1941,  and  the  record  states 
a  "warrant  ordered".   The  record  shows  a  motion  (by  whom  is  not 
stated)  to  stay  the  warrant.   On  July  15,  notice  of  a  joint  and 
several  appeal  by  Lester  Simon  and  Milton  H.  Callner  was  filed, 

By  a  special  plea  Callner  raised  the  question  of  whether 
the  court  had  jurisdiction  of  him.  The  complaint  was  filed 
August  1,  1940,   The  complaint  did  not  name  Callner  as  defendant* 
No  process  issued  against  or  was  served  on  him.   On  the  face  of 
the  complaint  after  the  address  of  Lester  Simon  appears  the  words, 
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(written  by  an  unknown  person  with  lead  pencil)  "Imp.  Milton 
Callner",  There  is  no  order  malting  Callner  a  defendant.  The 
complaint  says  Inspector  Murphy  was  sworn  and  on  information 
and  belief  says  that  Lester  Simon  on  May  16,  1940,  violated  the 
ordinance  in  that  he  "on  said  day  owned,  maintained  or  controlled 
premises  at  1250-58  8,  Halsted  St,,  Chicago,  in  an  unsafe  manner 
by  failing  to  remove  awning  which  obstructs  fire  escape  at  1st 
floor".  The  complaint  continues:   "Also  by  failing  to  install 
an  approved  system  of  automatic  sprinklers  in  premises  through- 
out basement". 

The  complaint  recites  that  it  is  subscribed  and  sworn  to 
before  the  Clerk  of  the  court  October  15,  1940,  which  Is  about 
75  day 6  after  it  was  filed.  It  is  not  "subscribed"  by  "Inspector 
Murphy"  or  by  anybody  else.   The  record  recites  that  on  August  ?, 
1940,  Inspector  Murphy  presented  the  complaint  under  oath  and 
moved  for  leave  to  file  it;  that  the  Judge  examined  the  complaint 
and  examined  under  oath  the  person  presenting  it,  and  was  satis- 
fied there  was  probable  cause,  and  that  leave  was  given  to  file 
it.  The  record  also  reoites  that  it  was  ordered  "defendant"  be 
held  to  bail  and  be  permitted  to  deposit  #50  cash  in  lieu  of 
bond,  The  order  also  recites  that  it  appearing  to  the  court 
"that  "defendant1  herein  was  arrested  without  warrant,  capias 
or  other  writ  and  is  now  here  present  in  open  court,  court  takes 
Jurisdiction  of  person  of  said  'defendant'  and  bailiff  is  ordered 
to  take  body  of  said  ' defendant '  into  custody," 

The  next  proceeding  shown  in  the  record  is  under  date  of 
February  5,  1941,  when  the  record  states  said  "defendant"  was 
advised  of  his  right  of  trial  by  Jury  and  elected  to  waive  it; 
that  this  cause  is  by  agreement  in  open  court  between  the  parties 
hereto  submitted  to  the  court  for  trial;  that  the  court  heard 
evidence  and  argument  of  counsel  and  finds  "the  defendant"  guilty, 
assesses  a  fine  "against  said  defendant". 
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Except  In  the  complaint  the  record  does  not  once  name 
Lester  Simon,  and  not  once  does  it  name  Milton  Callner  except  in 
the  complaint  ae  "Imp,  Milton  Callner*1 .   The  record  is  unique 
and  unusual  in  that  neither  from  the  finding,  the  judgment  nor 
the  pleadings  is  it  possible  to  tell  with  certainty  who  the  Judg- 
ment is  against  or  whether  it  was  the  intention  of  the  court  to 
find  one  or  both  persons  named  in  the  complaint  guilty  of  the 
violation  of  the  ordinance. 

In  the  first  place,  we  think  it  is  clear  the  court  had 
no  Jurisdiction  over  Milton  H.  Callner,  No  order  was  entered 
making  him  a  party  to  the  proceeding.   No  complaint  was  filed 
which  named  him  as  a  violator  of  the  ordinance.   This  was  a  case 
of  the  fifth  class  in  the  Municipal  Court,   (111.  Rev,  Stats., 
1941,  Chap,  37,  §2,  p,  1044.)   The  City  says  that  under  Section 
49  of  the  Municipal  Court  Act,  which  describes  the  practice  in 
eases  of  the  fifth  olass,  it  was  unnecessary  to  file  any  state- 
ment of  claim.   Section  19  of  the  Act  in  part  provides: 

"The  issues  shall  be  determined  without  other 
forms  of  written  pleadings  than  those  herein- 
after expressly  prescribed  or  provided  for, M 

The  fair  construction  of  this  section  is  that  the  forms 

of  written  pleadings  provided  in  the  statute  or  rules  shall  be 

followed.   Section  40  of  the  Municipal  Court  Act  provides  that 

the  court  may  make  all  rules  necessary  to  the  determination  of 

fourth  class  cases,  and  Section  49  of  the  Act  provides  that  the 

practice  in  cases  of  the  fifth  class  shall  be  as  near  as  may  be 

the  same  ae  therein  prescribed  for  civil  cases  of  the  fourth 

class.   That  the  court  has  provided  for  written  pleadings  in 

such  cases,  see  Rule  21  and  Rule  20  (4)  of  the  Municipal  Court, 

Rule  21  expressly  provides  that  "new  parties  may  be  added  *  *  * 

by  order  of  the  court,  at  any  stage  of  the  cause,  *  »  ♦, "  To 

the  same  effect  are  Sections  S5  and  26  of  the  Civil  Practice  Act, 

and  that  such  has  been  the  holding  of  this  court,  see  Ore we nig  v. 
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American  Baking  Co, ,  29c  111.  App.  604,  609.   In  that  case  we 
said:   "The  mo'de  generally  prescribed  for  bringing  in  new  parties, 
after  the  court  has  made  an  order  to  such  effect,  appears  to  he 
by  amending  the  complaint  by  adding  the  new  parties  together 
with  such  other  amendments  with  respect  to  the  allegations  there- 
of as  are  necessary,  and  unless  such  new  parties  defendant  enter 
an  appearance  to  serve  them  with  summons  in  the  manner  prescribed 
by  statute, ■ 

It  clearly  follows  that  since  no  complaint  or  statement 
of  claim  was  filed  against  Milton  H.  Callner,  and  since  he  was 
neither  served  with  summons  nor  entered  an  appearance,  the  court 
was  wholly  without  Jurisdiction  to  pronounce  judgment  against 
him, 

In  the  second  place,  it  is  contended  in  behalf  of  Lester 
Simon  that  the  judgment  is  so  uncertain  in  so  far  as  he  is  con- 
cerned that  it  must  be  regarded  as  void.   In  33  Corpus  Juris 
1197,  it  is  stated:   "A  Judgment  mu6t  designate  the  parties  for 
and  against  whom  it  is  rendered,  or  it  will  be  void  for  uncer- 
tainty. H 

This  seems  to  state  a  general  and  elementary  doctrine* 
In  Niemeyer  v.  Berg,  186  111.  App.  107,  108,  which  was  a  fourth 
class  action  in  tort  in  the  Municipal  Court,  there  was  a  finding 
that  the  "defendant"  was  guilty  In  the  manner  and  form  as  charged 
in  plaintiff's  statement  of  claim*   Damages  were  assessed  and 
Judgment  entered.  On  appeal  we  held  that  a  Judgment  on  such  a 
finding  could  not  be  sustained  because  it  was  uncertain  which 
one  of  the  defendants  was  found  guilty  and  against  which  one  the 
Judgment  was  rendered, 

In  O'Connor  v,  Mullen.  11  111.  116,  118,  in  an  action 
for  debt  where  there  were  two  defendants,  where  one  defendant 
alone  was  served  and  Judgment  entered  by  default  against  "defend- 
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ants"  with  final  Judgment  that  plaintiff  recover  from  "defendant", 
the  Supreme  Court  said  it  was  error  to  enter  a  Judgment  by  de- 
fault against  both  defendants  when  only  one  had  been  served  with 
process,  and  that  a  final  Judgment  although  against  but  one  de- 
fendant, left  it  uncertain  as  to  which  defendant. 

For  the  reasons  indicated  the  Judgment  of  February  5, 
1941,  and  the  order  entered  July  3,  1941,  overruling  motions  of 
Simon  and  Gallner  to  vacate  the  Judgment,  and  that  portion  of 
the  order  entered  July  9,  1941  denying  the  motion  in  arrest  of 
Judgment,  will  be  reversed, 

REVERSED, 
McSurely,  P.  J.,  and  O'Connor,  J.,  concur. 
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Lir^  STOCK  NAT/ORAL  BANK  OP 
CHICAGO,  a  corporation,  as 
Trustee  under  Trias  t  No.  40893 
known  as  75th  3/CoUax  Building 
Liquidation  Trtfst,  A.  EpSTEIH* 
HARRY  S,  SCERAM  and  WILLIAM  A, 
ROGAN,  Trust  Managers, 
Appellees. 


1814  I.A.  5  66 


MR,  PRESIDING  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT, 
The  trial  court  sustained  a  motion  of  defendants  The  Lire 
Stock  National  Bank  of  Chicago,  as  Trustee,  A.  Epstein,  and  Harry 
S.  Schram,  as  Trust  Manager,  to  strike  and  dismiss  the  second 
amended  complaint  of  plaintiff  on  the  ground  that  it  states  no 
cause  ©f  action,  and  entered  an  order  dismissing  said  complaint 
for  want  of  equity.  Plaintiff  appeals.  Defendant  VS3Mjm  A# 
Rogan,  one  of  the  Trust  Managers,  has  not  filed  a  brief  in  this 
court. 

The  verified  second  amended  complaint  alleges  the  follow- 
ing* That  prior  to  February  1?,  1928,  Thomas  H.  Cochran  and  Fred 
E.  Downey  were  the  owners  in  fee  simple  of  certain  r«al  estate 
located  at  the  southwest  corner  of  75th  street  and  Colfax  avenue, 
Chicago,  subject  to  a  first  mortgage  to  the  Central  Manufacturing 
District  Bank  of  Chicago  to  secure  $200,000  of  bonds;  that  Downey 
was  president  and  a  stockholder  of  plaintiff  company;  that  by 
June  18,  1935,  the  principal  of  the  mortgage  was  reduced  to 
$182,000;  that  prior  to  August,  1932,  the  said  bank  was  taken 
over  by  the  Auditor  of  Public  Accounts  and  that  a  Bondholders* 
Committee  was  formed,  consisting  of  A,  Epstein,  Chairman,  and 
others;  that  Epstein,  on  March  21,  1933,  filed  a  complaint  in 
the  Superior  court  of  Cook  county  to  foreclose  the  mortgage; 
that  the  Committee  and  Epstein  then  represented  $15,000  of  the 
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bonds,  but  that  under  the  terms  ©f  the  mortgage  a  minimum  of 
twenty  per  cent,  or  $37,000,  of  bonds  was  necessary  to  institute 
proper  foreclosure  proceedings 5  that  the  owners  of  the  equity 
and  the  Committee  had  been  negotiating  upon  a  plan  of  reorganiza- 
tion; that  as  a  rc-siilt  of  the  negotiations  the  Committee  and  the 
owners,  on  March  22,  1933>  entered  into  the  agreement  attached  to 
the  complaint  as  Exhibit  BA"j  that  this  agreement,  in  short, 
provided  that  the  owners  shall  convey  the  title  to  the  real  estate 
to  the  Committee,  subject  only  to  the  first  mortgage;  that  the 
Committee  agreed  to  immediately  put  on  a  drive  and  "get  all  of  the 
said  bonds  deposited  with  your  Committee j"  that  when  all  the  bonds 
were  deposited  the  property  was  to  be  conveyed  to  The  Live  Stock 
National  Bank  of  Chicago  in  a  liquidating  trust,  in  which  the 
owners  and  the  bondholders  were  to  share,  the  owners  receiving 
approximately  nine  per  cent;  that  in  the  event  of  failure  to  get 
all  the  bonds  deposited,  the  Committee  was  permitted  to  reconvey 
the  real  estate  to  the  owners,  or  prosecute  and  complete  a  fore- 
closure without  any  deficiency  judgment;  that  in  the  event  the 
property  was  conveyed  to  the  liquidating  trust  all  liability  ©f 
the  owners  on  the  bonds  and  coupons  was  to  be  cancelled;  that 
William  A,  Rogan,  attorney  for  the  owners,  and  George  P.  Anderson, 
attorney  for  the  Committee,  should  agree  upon  the  terms  of  the 
liquidating  trust  in  the  event  it  should  be  considered  advisable 
to  deviate  from  the  regular  form;  that  this  agreement  was  signed 
by  the  owners  of  the  equity  and  the  Committee;  that  the  time 
limitation  imposed  by  the  agreement  was  extended  indefinitely 
by  the  later  agreement  of  March  30,  1935*  signed  by  the  same 
parties,  and  which  is  attached  to  the  complaint  as  Exhibit  "CM; 
that  on  March  22,  1933>  the  owners  conveyed  to  a  nominee  of  the 

Committee,  and  the  Committee  thereafter  solicited  the  deposit 
of  bonds;  that  from  March  22,  1933,  to  February  23,  1935/  the 
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Committee  represented  to  the  owners  that  it  wo\:tld  soon  obtain  a 
deposit  of  all  outstanding  bonds,  and  it  would  likewise  take  all 
proper  safeguards  and  protect  them  against  any  possible  deficiency 
or  liability  on  the  outstanding  bonds  in  the  event  it  was  not 
able  to  secure  a  one  hundred  per  cent  deposit;  that  on  March  30, 
1935,  a"t  the  time  of  the  waiver  of  the  time  limit,  the  Committee 
represented  that  if  the  foreclosure  was  completed  and  a  sale  held 
it  was  of  the  opinion  that  the  entire  issue  of  bonds  would  be 
deposited,  and  that  in  the  event  that  the  entire  issue  was  not 
deposited,  the  non-depositing  bondholders  would  be  protected  by 
subsequent  provision  in  the  Liquidation  Trust  Agreement;  that  the 
property  was  sold  on  April  11,  1335$   for  $41,000,  which  was  approxi- 
mately twenty  cents  on  the  dollar,  to  the  nominee  of  the  Committee; 
that  an  immediate  redemption  was  made  and  title  obtained  by  the 
Committee j  that  on  May  7,  1935»  the  said  sale  was  approved  without 
notice  to  any  non-depositing  bondholder,  but  in  the  order  approving 
the  sale  the  Committee  had  inserted  a  provision  that  bondholders 
might  deposit  their  bonds  with  the  Committee  within  ninety  days;  that 
at  the  time  of  the  sale  John  G.  Oglesby  owned  the  bonds  now  held  by 
plaintiff j  that  Oglesby  was  given  no  notice  of  the  entry  of  the 
order  of  May  7,  1935,  and  the  court  obtained  no  jurisdiction  of  him 
or  any  other  bondholder,  and,  in  fact,  the  Plan  of  Reorganization 
was  never  submitted  to  the  court;  that  on  May  9,  1935,  the  Committee 
conveyed  the  title  to  The  Live  Stock  National  Bank  as  Trustee  and 
had  it  issue  its  printed  trust  agreement  on  said  date;  that  the 
printed  Trust  Agreement  provided  for  the  management  of  the  real 
estate  by  three  Trust  Managers,  A*  Epstein,  Harry  S.  Schram  and 
William  A,  Rogan;  that  the  said  Agreement  did  not  fully  embrace 
all  of  the  agreements  of  the  parties  and  was  not  so  intended,  so 
a  supplemental  agreement  of  June  13,  1935,  was  made,  which  was 
signed  by  the  Trust  Managers  and  C#K.  *d  by  the  owners  of  the  equity  of 
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redemption?  that  this  amendment  to  the  Liquidation  Trust  provided 
for  the  payment  of  certain  expenses  of  rs organisation  and  distri- 
bution of  income,  the  placing  of  the  management  of  the  property 
with  the  Realty  Renting  Agency,  and  constituted  the  Realty  Renting 
Agency  as  the  representative  of  the  Trust  managers  and  for  the 
placing  of  insurance  and  active  management  ©f  the  property!  and 
further  for  a  certificate  of  beneficial  interest  for  448  units  to 
be  issued  to  The  Live  Stock  National  Bank  of  Chicago,  as  Trustee, 
representing  $22,400  of  undeposited  bonds;  that  specific  non- 
depositing  bondholders  were  mentioned  by  name,  and  the  agreement 
continued:   "If  and  when  any  of  the  said  bonds  are  subsequently 
deposited,  the  Trustee  shall  issue  a  certificate  of  beneficial 
interest  for  a  corresponding  number  of  units  to  the  bondholder 
making  the  deposit  and  reduce  the  above  mentioned  certificate 
issued  to  the  Trustee  by  an  equal  number  of  units.  In  the  event 
that  any  of  the  bonds  are  surrendered  to  the  Live  Stock  National 
Bank  by  the  holders  thereof,  for  their  pro  rata  share  in  the  fore- 
closure sale  price  which  has  been  deposited  with  The  Lire  Stock 
National  Bank,  the  Trustee  shall  cancel  a  corresponding  number 
of  units  in  the  above  mentioned  certificate  for  448  units  issued 
to  the  Trustee  and  reduce  the  trust  by  a  like  number  of  units;" 
that  this  supplemental  agreement  constitutes  a  permanent  amendment 
to  the  Liquidation  Trust,  and  was  entered  into  by  the  Trust 
Managers  in  ordor  to  comply  with  the  reorganization  agreement 
between  the  owners  and  the  Bondholders'  Committee;  that  on  November 
29,  193?,  a  letter  was  sent  to  the  non-depositing  bondholders  by 
the  Committee,  including  Oglesby,  In  which  the  bondholders  were 
advised  that  January  1,  1936,  was  the  absolute  deadline  within 
which  bonds  would  be  accepted  for  deposit;  and  that  in  the  event 
that  bonds  were  not  deposited  by  January  1,  1936,  the  Committee 

would  "wash  out"  non-depositing  bondholders;  that  the  Committee 
accepted  bonds  froa  January  4,  1936,  to  September  17,   1936,  and  on 
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September  17,  1936,  the  master  certificate  Issued  for  the  benefit 
of  non-depositing  bondholders  was  reduced  from  448  units  t©  3°° 
unitsj  that  in  the  latter  part  of  1936  Cochran  and  Downey  were 
advised  by  the  Committee  that  it  had  been  unable  to  induce  Oglesby 
to  deposit  $10,000  of  bonds  owned  and  held  by  him,  because  Oglesoy 
reported  that  he  had  been,  since  on  or  about  September  1,  1936? 
prosecuting  litigation  against  the  C antral  Manufacturing  District 
Bank  and  its  Receiver;  that  he  claimed  that  the  Bondholders ? 
Committee  was  an  off-shoot  or  successor  of  certain  factions  of  the 
Bank  and  feared  that  if  he  recognized  the  Committee  and  deposited 
his  bonds  with  it  he  might  jeopardize  his  claim  against  the  Bank 
and  its  Receiver}  that  Oglesby's  claim  exceeded  $100,000}  that  there- 
after the  Committee  and  its  attorney  reported  to  Cochran  and  Downey 
that  it  was  unable  to  obtain  the  deposit  of  the  Oglesby  bonds  and 
requested  that  they  take  up  negotiations  with  Oglesby;  that  they 
did  so,  and  on  March  27,  1937,  plaintiff  acquired  Oglesby's  bonds 
for  one  hundred  cents  on  the  dollar}  that  immediately  after  the 
acquisition  of  Oglesby's  bonds  plaintiff  demanded  that  the  Trust 
Managers  exchange  the  bonds  for  certificates  of  beneficial  interest, 
but  Epstein  and  Schram,  Trust  Managers,  from  time  to  time  evaded  a 
determination  as  to  whether  they  would  accept  the  same  for  deposit 
until  about  sixty  days  before  the  filing  of  the  complaint,  when  they 
declined}  that  on  December  8,  1936,  an  of  [>er  was  made  by  an  outside 
purchaser  who  sought  to  purchase  the  property  for  $165,000,  a  price 
which  would  net  the  depositing  bondholders  seventy— seven  cents  on 
the  dollar;  that  pursuant  to  the  offer  Epstein  and  Schram  proposed 
to  liquidate  the  Trust  and  cancel  the  outstanding  certificate  for 
300  units  set  up  for  non^iepositing  bondholders,  but  Rogan,  the 
third  Trust  Manager,  refused,  maintaining  that  the  outstanding 
certificate  was  irrevocable  and  not  subject  to  cancellation  by  the 
Trust  Managers;  that  in  the  communication  sent  to  the  bondholders, 
Trust  Managers  Epstein  and  Schram  caused  the  Trustee  to  include  a 
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copy  of  a  letter  received  by  the  Trustee  and  written  by  Epstein 
and  Sehram;  that  in  this  letter  it  is  stated  as  follows?  "Based 
on  the  above  calculations,  the  Certificate  Holders  of  the  3,683 
units  of  Beneficial  Interest  should  receive  an  immediate  cash 
settlement  of  approximately  '/7   cents  on  the  dollar*  *  *  *  You  are 
hereby  authorized  to  close  the  Trust  and  cancel  certificate  for 
300  units  issued  in  the  name  of  The  Live  Stock  National  Bank, 
Trustee,  covering  non-deposited  bonds  of  this  issue; "  that  ?/ithin 
twenty  days  after  December  8,  1936,  the  holders  of  1,741  units 
rejected  the  sale  and  the  proposed  modification  of  the  trustj       / 
that  on  February  18,  1937  >  an  additional  of^er  for  the  sale  of 
the  property  was  received  and  a  similar  communication  was  sent  by 
the  Trustee  to  the  bondholders;  that  this  communication  contained 
the  same  language:  "Based  on  the  above  calculations,  the  certifi- 
cate holders  of  3#683  units  ©f  beneficial  interest  should  receive 
cash  settlement  of  approximately  80  cents  on  the  dollar.  *  *  * 
You  are  hereby  authorized  to  close  the  trust  and  cancel  the  certifi- 
cate for  300  units  issued  in  the  name  of  The  Live  Stock  National 
Bank,  Trustee,  covering  non-deposited  bonds  of  this  issue}"  that 
within  twenty  days  after  the  receipt  of  that  communication  the 
holders  of  1,531  units  rejected  the  proposed  sale  and  proposed 
amendment,  and  likewise  the  attempt  of  Spstein  and  Schram  to 
liquidate  the  Trust  and  cancel  the  outstanding  certificate;  that 
since  the  establishment  of  the  trust  and  particularly  since  June  13, 
1935#  the  rights  of  all  parties  interested  in  the  75>th  and  Colfax 
Building  have  remained  unchanged,  except  that  certain  expenses  in 
the  reorganization  have  been  paid  from  the  rents,  and  dividends 
have  been  paid  unit-holders;  that  all  expenses  of  the  reorganization 
have  been  paid  out  of  the  rents  and  no  individual  bondholder  nor  the 
Committee  has  personally  advanced  any  money  toward  the  reorganization; 
that  in  addition  to  paying  all  expenses  unit-holders  have  been  paid 
about  four  per  cent  a  year  for  the  past  two  years;  that  the  Realty 
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Renting  Agency,  the  managing  agent  designated  by  the  agreement  of 
June  13,  1935*  is  a  corporation  in  which  Epstein  and  Schram  are 
interested  as  stockholders  and  from  which  they  have  received  certain 
dividends,  and  that  plaintiff  asks  an  accounting  by  them  of  all  divi- 
dends received  from  this  source;  and  plaintiff  prays  that  "said  The 
Live  Stock  National  Bank  of  Chicago,  a  corporation,  as  Trustee  under 
Trust  Number  IO893,  known  as  the  75th  and  Colfax  Building  Liquidation 
Trust,  may  be  compelled  by  order  and  direction  of  this  court,  to 
issue  to  this  plaintiff,  units  of  beneficial  interest  in  the  75th 
and  Colfax  Building  Liquidation  Trust  and  being  Number  IO893  of 
The  Live  Stock  National  Bank  of  Chicago,  in  proportion  to  the  bonds 
owned  and  held  by  it,  and  being  one  unit  for  every  Fifty  Dollars 
of  principal  of  the  bonds  owned  and  held  by  this  plaintiff,  to-wit: 
One  Hundred  units;  that  the  said  The  Live  Stock  National  Bank  of 
Chicago,  a  corporation,  as  Trustee  under  Trust  Number  IO893,  etc., 
or  the  said  Trust  Managers,  shall  be  compelled  to  pay  to  plaintiff 
the  distribution  of  the  income  upon  the  same  basis  and  in  like  propor- 
tion to  that  previously  paid  to  other  beneficial  certificate  holders, 
who  had  been  permitted  by  said  Trustee  to  have  their  bonds  exchanged 
for  beneficial  certificates  or  units,"  etc. 

Plaintiff  states  that  the  purpose  of  the  complaint  is  "to 
compel  the  Reorganization  Trustee  and  the  Trust  Managers  to  accept 
the  bonds  for  deposit  on  the  same  basis  as  other  bondholders  and  to 
issue  beneficial  certificates  in  exchange  for  its  said  bonds »n 

Plaintiff's  major  contention  is  that  "the  Supplement  of  June 
13>  1935*  sets  up  a  permanent  trust  for  the  benefit  of  non-depositing 
bondholders  unless  the  plaintiff  is  estopped  by  its  conduct  from 
claiming  the  benefit  of  the  trust  or  laches  bars  its  claims,"  The 
defendants  who  have  filed  a  brief  in  this  court  contend  that  "the 
letter  of  June  13,  1935*  does  not  set  up  a  Trust,  permanent  or 
otherwise,  for  the  benefit  of  non-depositing  bondholders.  It  is 
merely  a  necessary  instruction  to  the  trustee  as  to  its  duties  under 
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the  Liquidation  Trust  Agreement."  Plaintiff is  case  is  necessarily 
based  upon  its  assumption  that  the  letter  of  June  13,  1935,  set  up 
a  permanent  trust  for  the  benefit  of  non-depositing  bondholders. 
On  May  7,   1935,  the  sale  under  the  foreclosure  decree  was 
approved,  and  non-depositing  bondholders  were  given  ninety  days 
within  which  to  deposit  their  bonds  and  accept  the  benefit  of  the 
purchase  of  the  property  at  foreclosure.  On  May  9,  1935,  the 
Bondholders'  Committee  and  The  Live  Stock  National  Bank  of  Chicago, 
defendant,  executed  the  Liquidation  Trust  Agreement,  by  which  the 
Bank  was  made  Trustee,  and  the  title  to  the  real  estate  was  conveyed 
to  the  Bank  under  its  Trust  No.  10893.  Under  the  Agreement,  Epstein, 
Schram  and  Rogan  were  appointed  Trust  Managers,  and  the  management 
of  the  Trust  was  plaeed  in  them,  "it  being  the  intention  hereof  that 
the  affairs  of  this  trust  shall,  except  as  herein  otherwise  specifi- 
cally provided,  be  directed  in  all  things  by  such  Trust  Managers," 
and  that  the  action  of  a  majority  of  the  Trust  Managers  shall  be 
binding  upon  the  Trustee,  mile  the  Agreement  does  not  specify 
the  duties  of  the  Trustee  in  reference  to  the  property,  it  does 
provide,  as  we  have  heretofore  stated,  that  the  Trustee  shall  be 
bound^  to  comply  with  the  inscructions  of  the  Trust  Managers.  It 
provides:   "Upon  the  written  direction  of  the  Trust  Managers,  the 
Trustee  shall  prepare  a  book  containing  forms  of  certificates  of 
interest,  and  the  Trustee  shall  issue  and  deliver  such  certificates 
of  interest  for  such  total  number  of  units,  and  to  such  persons,  and 
in  such  amounts,  as  the  Trust  Managers  and  the  Bondholders  Committee 
may  direct; *  ^hau  upon  the  issuance  of  such  certificate  or  certifi- 
cates of  interest,  the  Certificate  of  Beneficial  Interest  issued  to 
the  Bondholders*  Committee  is  to  become  void  and  of  no  effect  and 
is  to  be  surrendered  and  canceled  by  the  Trustee.  The  letter  of 
June  13,  1935,  provides  for  the  issuance  of  Certificates  of  Beneficial 
Interest,  and  contains  a  statement  of  the  existing  indebtedness  of 
the  property  and  the  proposed  method  of  its  retirement,  provisions 
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for  the  issuance  of  certificates  of  indebtedness,  distribution 

of  net  income,  management,  taxes,  the  kinds  and  amounts  of  insurance 

to  be  carried,  and  a  direction  to  issue  lists  of  certificate  holders 

and  to  render  statements.  The  following  are  the  provisions  in 

reference  to  the  issuance  of  Certificates  of  Beneficial  Interests 

"1.  Certificates  of  Beneficial  Interest 

"The  75th  &  Colfax  Building  Liquidation  Trust  was  set  up 
for  Four  Thousand  Fifteen  units  of  $50.00  each.  The  Trustee  is 
hereby  authorized  and  instructed: 

"To  cancel  bond  No,  261  of  the  75th  &   Colfax  Building  6% 
First  Mortgage  Real  Estate  Gold  Bond  issue,  due  February  1$,   1935? 
with  February  15,  1933  and  subsequent  interest  coupons  attached* 

"To  cancel  ten  units  in  the  liquidation  trust,  reducing 
the  outstanding  number  of  units  from  four  thousand  fifteen  to  four 
thousand  fire. 

"The  outstanding  units  in  the  Trust  shall  be  issued  as  follows s 

"(1)  Certificates  of  beneficial  interest  for  two  thousand 
eight  hundred  seventy-two  units,  which  the  Trustee  is  authorized  to 
exchange  for  certificates  of  deposit  now  outstanding  on  the  75th  & 
Colfax  Building  on  the  basis  of  one  unit  for  each  $50,00  face  value 
of  the  bonds, 

"(2)  One  certificate  of  beneficial  interest  for  ten  units, 
to  be  issued  to  Wm,  L,  0'Connell,  Receiver,  Central  Manufacturing 
District  Bank,  7  South  Dearborn  Street,  Chicago,  Illinois,  and  to 
be  delivered  to  ¥ra.  L,  0'Connell,  Receiver  in  exchange  for  the 
$50,00  bond  of  the  75th  &   Colfax  Building  held  by  the  said  la.  L* 
0'Connell,  Receiver,  which  bond  has  not  been  deposited  with  the 
Live  Stock  National  Bank,  depositary,  it  being  expressly  understood 
that  the  above  mentioned  bond  will  be  delivered  to  the  Trustee  or 
to  the  Committee, 

"(3)  Certificate  of  beneficial  interest  for  three  hundred 
ten  units,  to  be  Issued  to  Trustees,  Central  Manufacturing  District 
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in  exchange  for  the  $15,500.00  bonds  of  the  75th  &  Colfax  Build- 
ing held  by  the  said  Trustees,  it  being  expressly  understood 
that  the  above  mentioned  bonds  will  be  delivered  to  the  Trustee 
or  to  the  Committee. 

"(4)  Certificates  of  beneficial  Interest  aggregating 
three  hundred  sixty-five  units,  as  follows:  (Due  equity  owner 
under  agreement  for  title) 

"18  certs  for  ten  units  each,  total  one  hundred  eighty 
units,  to  Ruth  E,  Downeyj 

"1  certificate  for  two  units,  to  Ruth  E.  Downeyj 

"18  certificates  for  ten  units  each,  total  one  hundred 
eighty  units,  to  Thomas  I,  Cochran; 

"The  said  certificates  to  be  delivered  to  Anderson  & 
Anderson,  69  West  Washington  Street,  Chicago,  Illinois 

"(5)  Certificate  of  beneficial  interest  for  four  hundred 
forty-eight  units,  to  be  issued  to  The  Live  Stock  National  Bank 
of  Chicago,  Trustee  under  Trust  No.  IO893,  representing  the 
twenty-two  thousand  four  hundred  dollars  undeposited  bonds  of 
this  issue  (other  than  those  mentioned  in  paragraphs  2  and  3 
above),  said  undeposited  bonds  being  as  follows: 

"(75th  &   Colfax  Building) 
Amount    Name  of  Owner       Address  of  Owner        Bond  No, 


100,00   Rose  Berg        2917  Lyman  St.  160 

500.00   Christ  Budde      3122  S.  Morgan  St.  403 

500,00   Margaret  Durkin    6522  3.  Maplewood  Ave.  328 
1,000.00   Michael  Durkin     600  Maryland  St.,  Gary, 

Ind.  326,327 

200,00   Mildred  E.  French  3901  N.  Hoyne  Ave.  242,130 

100,00   Frank  Grudis       5747  S.  Morgan  3t»  223 

200.00   Maria  Heftowski    3222  Wall  St.  213,147 

500.00   Delia  Hobert      834  E.  80th  St.  28b 
200.00   Chas.  Kalczinski   Telsiu  Aps.,  Alsedziu 

Pastas,  Brevikiu  Kaimo, 

Lithuania  14,142 

1,000.00   Antonia  Kuffel     2019  W.  41st  PI,  177,179 

2,000.00   Barbara  Kunclenie  3326  S.  Lithuania  Ave,  469,470 

100.00   Frank  Lepszynski   3356  S,  Wall  St,  131 
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10,000.00     John  G,   Oglesby  Elkhart  (Logan  Co.)  391  to  399 

111.  302  to  512 

100,00     George  Rosner  3021  Bonfield  St.  14J 
500,00     Antonette  Socha 
or  Genevieve 

Morgan  1238  W.  31st  St.  355 
100,00     Walter  or  Anna 

Smiehowski  3326  Mosspratt  St,  102 

1,000,00     Walter  Ulanski  3 027  Bonfield  St,  4-79 

200.00     Jos.  Vitale  2712  W,   Polk  St.  154,155 

1,000,00     Mary  Hidurgiris  4  Yv!.  Jackson  Blvd., 

Oak  Park  330,331 

1,000.00     Bernice  Wlcklinski  948  V,  32nd  St.  425,428 
1,000.00     Mrs.  Helen 

Wroblewski  4748  S,  Keoler  Ave  478 

500,00       Frank  Zimmy  5245  S,  Racine  Ave,  421 

500,00       L.  J.  McNamara  2728  East  77th  St*  173 

100.00       M.C,  Kelly  (?)  1655  Carmen  Ave.   (?)  204 

$22,400.00 

"If  and  when  any  of  said  bonds  are  subsequently  deposited, 
the  Trustee  shall  issue  a  certificate  of  beneficial  interest  for 
a  corresponding  number  of  units  to  the  bondholder  making  the 
deposit  and  reduce  the  above  mentioned  certificate  issued  to 
the  Trustee  by  an  equal  number  of  units. 

"In  the  event  that  any  of  the  bonds  are  surrendered  to  the 
Live  Stock  National  Bank  by  the  holders  thereof  for  their  pro  rata 
share  in  the  foreclosure  sale  price  which  has  been  deposited  with 
The  Live  Stock  National  Bank,  the  Trustee  shall  cancel  a  correspond- 
ing number  of  units  in  the  above  mentioned  certificate  for  448 
units  issued  to  the  Trustee  and  reduce  the  Trust  by  a  like  number 
of  units." 

We  agree  with  defendants*  contention  that  the  Trustee 
would  have  been  unable  to  function  under  the  provisions  of  the 
Trust  Agreement,  alone,  and  we  also  agree  with  their  interpretation 
of  the  letter  of  June  13,  1935,  that  by  it,  the  Trust  Managers, 
upon  whom  devolved  the  duty  to  manage  the  Trust,  gave  instructions 
to  the  Trustee  to  perform  certain  duties,  thereby  enabling  the 
Trustee  to  function  as  to  said  duties.   vVhen  this  letter  was 
written  the  non-depositing  bondholders  had,  by  the  decree  entered 
by  the  court,  until  August  9,  1935*  to  deposit  their  bor^s  and 
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accept  the  benefit  of  the  Trust,  but  it  was  necessary  to  make  some 
provision  for  the  issuance  of  certificates  to  the  bondholders  who 
deposited  within  the  specified  time;  therefore,  the  Trust  Managers 
directed  the  Trustee  to  issue  to  itself  a  certificate  for  448 
units  out  of  which  new  certificates  to  subsequent  depositors  could 
be  aade.  The  instructions  were  intended  to  carry  out  the  provisions 
in  the  decree  as  to  bondholders  who  had  not  deposited  their  bonds. 
Plaintiff  argues  that  "the  supplemental  agreement  of  June  13,  1935, 
constitutes  a  permanent  amendment  to  the  Liquidation  Trust,  and 
was  entered  into  by  the  Trust  Managers  in  order  to  comply  with  the 
reorganization  agreement  between  the  owners  and  the  Bondholders' 
Committee  and  could  not  be  changed  at  the  will  of  the  Trust  Managers." 
As  we  interpret  the  letter,  it  conforms  to  the  Liquidation  Trust 
Agreement  of  May  9,  1935,  and  it  did  not  set  up  a  permanent  trust 
for  the  benefit  of  non-depositing  bondholders.  We  cannot  agree 
with  plaintiff's  argument  that  the  Trust  Managers,  after  they  gave 
to  the  Trustee  the  directions  contained  in  the  letter,  had  no  power 
thereafter  to  revoke  the  directions  or  tc  give  new  or  different 
instructions  for  the  guidance  of  the  Trustee.  Nor  can  we  agree 
with  the  further  argument  that  after  the  Trust  Managers  had  written 
the  letter  of  June  13,  1935,  nothing  but  the  Statute  of  Limitations, 
after  notice  to  every  non-depositing  bondholder,  could  terminate 
the  right  of  non-depositing  bondholders  to  deposit  their  bonds. 
The  contention  of  plaintiff,  in  our  judgment,  is  without  merit. 

Plaintiff  contends  that  "the  effect  of  enforcing  the  directions 
of  the  Trust  Managers  to  close  the  Trust  as  of  December  3,  I936, 
amounted  in  law  to  a  forfeiture  of  bondholders'  existing  rights." 
It  appears  from  the  complaint  that  plaintiff  acquired  the  bonds  from 
Oglesby  on  Mareh  27,  1937,  two  years  after  the  foreclosure,  and  paid 
to  Oglesby  the  full  face  value  of  the  bonds  although  the  best  offer 
that  had  been  received  for  the  property  would  not  the  bondholders 
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only  eighty  cents  on  the  dollar.  Cochran  and  Downey  were  the 
owners  of  the  property,  and  Downey  is  president,  a  director  and 
a  stockholder  of  the  plaintiff  company.  Rogan,  a  defendant  and 
one  of  the  Trust  Managers,  acted  for  plaintiff  in  purchasing  the 
bonds  from  Oglesby.  ^rom  March  22,  1933,  until  September,  1936, 
great  efforts  were  made  to  obtain  the  deposit  of  bonds,  first 
through  the  Committee  and  then  through  the  Trustee  under  the 
Liquidation  Trust.  After  March  22,  1933,  "the  Committee  did  put 
on  a  drive,  but  it  was  unable  to  obtain  a  deposit  of  all  or  a  greater 
portion  of  the  bonds,  within  six  months  of  the  agreement  of  March  22, 
1933*  From  March  22,  1933*  until  July,  1935,  the  Committee  requested 
additional  time,  and  various  extensions  were  granted  by  the  owners  to 
the  Committee  in  writing, w  "During  the  time  between  March  22,  1933* 
and  February  2^,  1935>  the  said  Committee  constantly  represented  to 
the  owners  (Cochran  and  Downey)  that  it  was  rapidly  proceeding  with 
the  reorganization  of  the  building  and  would,  without  a  doubt,  obtain 
the  deposit  of  all  the  outstanding  bonds;  that  said  Committee  like- 
wise, during  said  period,  represented  that  it  was  necessary  that  the 
foreclosure  be  completed  and  various  other  devices  used  in  order  to 
obtain  a  complete  deposit  of  the  outstanding  bonds."  It  further 
appears  that  a  notice  was  mailed  to  each  non-depositing  bondholder 
on  May  7,  1935>  notifying  him  that  in  the  order  approving  the  fore- 
closure sale  he  had  been  given  ninety  days  ;vithin  which  to  deposit 
his  bonds  1  that  on  or  about  November  29,  1935*  a  letter  was  sent  to 
each  non-depositing  bondholder,  including  Oglesby,  urging  him  to 
deposit  his  bonds  and  setting  a  final  deadline  of  January  1,  1936$ 
that  about  Beeember  3>  1936,  Bpstein  and  Schram,  two  of  the  Trust 
Managers,  directed  the  Trustee  to  close  the  Trust  and  to  cancel  the 
remainder  of  the  certificate  that  had  been  issued  to  itself;  that 
this  certificate,  originally  for  448  units,  had  then  been  reduced 
to  300  units;  that  the  certificate  was  thereupon  canceled  by  the 
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Trustee  on  December  7,  1936.  Rogan  refused  to  join  Epstein  and 
Schram  as  Trust  Managers  in  giving  the  instruction  to  close  the 
Trust,  The  complaint  alleges  that  in  the  fall  of  1936  the 
Bondholders'  Committee  requested  Cochran,  Downey  and  Rogan  to  try 
to  get  the  Oglesby  bonds  in.  The  complaint  does  not  state  the  date 
of  the  request,  but  alleges  that  during  the  la,tfeegJBart  9t   the  year 
19^6  Cochran  and  Downey  were  advised  by  the  Committee  that  it  had 
been  unable  to  induce  Oglesby  to  deposit  his  bondsj  "that  thereafter 
the  said  Committee  and  its  attorney  *  *  *  requested  that  the  attorney 
for  said  Cochran  and  Downey  endeavor  to  induce  the  said  Oglesby  to 
deposit  his  bonds; "  that  "after  many  months  of  negotiation,  the  said 
bonds  were  acquired  by  this  plaintiff  March  27,  1937  from  *  *  * 
Oglesby."  The  complaint  shows  that  Oglesby  had  been  solicited  many 
times  to  deposit  his  bonds  but  that  he  always  refused  to  do  so  and 
that  he  never  did  deposit  his  fagja  nor  offer  to  deposit  then*  The 
complaint  alleges  that  he  stated  that  he  did  not  care  to  deposit 
his  bonds  because  if  he  did  deposit  them  it  might  jeopardize  a  claim 
he  had  against  the  Central  Manufacturing  District  Bank  and  its 
Receiver  f©r  over  $100,000.  It  is  a  reasonable  Inference  from  the 
facts  alleged  that  Oglesby  expected,  in  any  event,  to  collect  his 
bonds  from  Downey  and  Cochran,  the  owners  of  the  property,  and  he 
finally  did  receire  the  face  value  of  his  bonds  from  plaintiff  cor- 
poration, of  which  Downey  was  the  president,  a  director  and  a  stock- 
holder. If  Oglesby  were  the  plaintiff  in  this  proceeding  he  could 
not  justly  complain  that  the  trust  wss  finally  closed  against  him, 
and  even  if  it  could  be  assumed  that  some  sort  of  a  new  right  was 
given  the  bondholders  who  had  not  deposited  their  bonds  by  the  letter 
of  June  13,  1935,  that  fact  would  avail  Oglesby  nothing  in  view  of 
the  attitude  that  he  had  constantly  assumed.  Plaintiff,  who  claims 
to  stand  in  the  shoes  of  Oglesby,  had  no  greater  rights  against  the 
Trust  or  the  Trust  Managers  than  Oglesby  had  on  March  27,  1937  » 
Indeed,  plaintiff  was  represented  in  the  purchase  of  the  Oglesby 
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bonds  by  an  able,  experienced  lawyer,  who,  as  one  of  the  Trust 
Managers,  was  thoroughly  familiar  with  the  situation,  and  his 
knowledge  is  the  knowledge  of  plaintiff.  After  a  careful  consider- 
ation of  the  allegations  of  the  complaint  we  are  unable  to  find  any 
real  equities  in  favor  of  plaintiff.  The  complaint  shows  conclusive- 
ly that  the  Trust  Managers  were  anxious  and  willing  to  have  all  bond- 
holders deposit  their  bonds,  and  it  is  idle  to  argue  that  their  order 
to  the  Trustee  to  close  the  Trust  was  in  the  nature  of  a  forfeiture 
of  Oglesby's  rights.  We  are  not  unmindful  of  the  fact  that  the 
complaint  alleges  that  the  Bondholders1  Committee,  in  the  latter 
part  of  1936,  requested  Cochran  and  Downey  to  take  up  negotiations 
with  Oglesby  with  a  view  to  have  him  deposit  his  bonds.  But  in  our 
consideration  of  the  alleged  request  we  have  also  considered  certain 
material  facts  that  bear  upon  the  request:  (1)  The  Bondholders' 
Committee  (the  members  of  which  were  not  made  parties  to  this  suit) 
had  nothing  to  do  with  the  management  of  the  Trust  in  December,  1936, 
nor  in  March,  1937 J  and  (2)  Rogan,  as  one  of  the  Trust  Managers,  knew 
that  the  Trust  had  been  closed  in  December,  1936,  which  was  long  prior 
to  the  time  when  he  bought  the  bonds  from  Oglesby  for  plaintiff.  The 
second  amended  complaint,  filed  April  29,  1940,  alleges  that  plain- 
tiff "for  the  past  two  years,  has  repeatedly  demanded"  that  the  defend- 
ants accept  the  bonds  owned  by  plaintiff  and  issue  to  it,  in  lieu 
thereof,  beneficial  certificates  on  the  same  basis  as  to  other  bond- 
holders. From  the  aforesaid  allegations  it  must  be  assumed  that  the 
first  demand  made  by  plaintiff  upon  the  Trustee  to  accept  the  bonds 
and  issue  beneficial  certificates  therefor  was  made  not  earlier  than 
April  29,  1938,  which  was  more  than  a  year  after  the  bonds  were  pur- 
chased from  Oglesby,  and  more  than  a  year  and  four  months  after  the 
closing  of  the  Trust, 

Plaintiff  contends!  (1)  "If  Epstein  and  Schram,  the  majority 
of  the  Trust  Managers,  have  received  dividends  as  stockholders  ©f  the 
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Realty  Renting  Agency,  they  must  account  to  the  Trustj"  and  (2) 
"Plaintiff  was  entitled  to  a  hearing  upon  the  questions  raised  by 
the  complaint."  !•  have  considered  plaintiff's  very  brief  argu- 
ment in  support  of  these  two  contentions  and  find  it  without  merit. 
If  we  are  right  in  our  ruling  as  to  plaintiff *s  first  two  conten- 
tions, the  last  two  contentions  necessarily  fail. 

The  judgment  order  of  the  Superior  court  of  Cook  county 
dismissing  this  cause  for  want  of  equity  is  affirmed, 

JUDGMENT  ORDER  AFFTRMSD* 

Sullivan  and  Friend,  JJ«,  concur* 
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CROMf  AUTOMOTIVE 


LEE  M.  GOLDS TEIMJ  doing  business  as 
LEE  M.  GOLDSTEIN  &  COMPANY,  ' 

Appellant, 


>EAL  FROM  MUNICIPAL 
CODHT  OP  CHICAGO, 
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a. 


MR,  PRESIDING  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT, 
An  action  in  contract  to  recover  for  goods  and  merchandise 
delivered  by  plaintiff  to  the  Miles  Equipment  Manufacturing  Company 
upon  an  alleged  oral  agreement  by  defendant  to  pay  plaintiff  for 
the  merchandise  delivered  to  said  Company.  There  was  a  trial  before 
the  court  without  a  jury  and  a  finding  for  plaintiff  for  $1,205.75« 
Defendant  appeals  from  a  judgment  entered  upon  the  finding. 

Plaintiff's  theory  of  fact  is  that  it  was  doing  business 
with  the  Miles  Equipment  Manufacturing  Company  and  that  on  May  31, 
1937#  it  felt  insecure  in  its  dealings  with  the  said  Company, 
Defendant  had  financed  the  operations  of  the  Equipment  Company  by 
discounting  its  accounts  receivable  so  that  it  might  obtain  money 
to  pay  for  raw  material,  and  in  some  cases  defendant  had  loaned 
said  Company  money  to  pay  for  raw  material.  As  security  said 
Company  gave  defendant  a  chattel  mortgage  that  covered  all  of  its 
finished  goods  and  goods  in  process  of  manufacture.  Defendant  also 
represented  the  said  Company  in  selling  its  products,  for  which  he 
received  five  per  cent  commission.  Plaintiff's  evidence  was  to  the 
effect  that  about  May  31,  1937,  it  entered  into  an  oral  agreement 
with  defendant  by  the  terms  of  which  plaintiff  sold  goods,  wares 
and  merchandise  to  defendant  and  billed  the  defendant  for  the  same, 
but  that  at  the  request  and  direction  of  defendant  it  shipped  the 
goods  to  the  Equipment  Company.  Defendant's  theory  of  fact  is  that 
he  never  entered  into  the  oral  agreement  alleged  by  plaintiff,  but 
that  even  if  he  did  enter  into  the  said  oral  agreement  he  clearly 
and  unequivocally  revoked  the  agreement  prior  to  the  completion  of 
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performance  by  plaintiff. 

The  decision  of  the  case  by  the  trial  court  involved  a 
finding  upon  two  issues  of  faet,  first,  was  there  an  oral  agree- 
ment whereby  the  defendant  Goldstein  was  to  pay  for  the  merchandise 
delivered  to  the  Miles  Equipment  Manufacturing  Company j  and,  second, 
was  there  a  termination  of  the  agreement.  Each  side  offered  evidence 
to  sustain  its  theory  of  fact.  Plaintiff  contended  that  the  testi- 
mony to  support  its  theory  of  fact  was  credible  and  that  the  testi- 
mony in  support  of  defendant's  theory  of  fact  was  perjured.  Defend- 
ant contends  that  the  evidence  he  offered  was  credible  and  that  the 
testimony  offered  by  plaintiff  was  perjury.  It  is  certain  that  either 
the  claim  or  the  defense  to  it  is  based  upon  per jurecU  The  trial  judge 
saw  and  heard  the  witnesses  and  had  advantages  which  we  do  not  possess 
in  passing  upon  their  credibility.  He  found  that  plaintiff's  claim 
was  a  bona  fide  one  and  that  defendant's  defense  was  not  an  honest 
one.  We  would  certainly  not  be  justified  in  holding  that  the  trial 
court's  finding  is  manifestly  contrary  to  the  weight  of  the  evidence. 
Moreover,  there  are  certain  mountain  peaks  in  the  testimony  that 
point  the  way  to  the  truth  and  that  satisfy  us  that  the  trial  court 
was  justified  in  his  finding. 

The  judgment  of  the  Municipal  court  of  Chicago  is  affirmed. 

JUDGMFJSTT  AFFIRMED, 

Sullivan  and  Friend,  JJ.,  concur. 
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ADDIE  MOURANT, 

Appellant, 


THE  PULLMAN  TRBeTf  &  SAVINGS 
BANK,  an  ILHnois  coloration, 
and  PULLMAN  TRUST  &  SAVINGS 
BANK^-*an  Illinois  corporation, 
^-*  Appellees. 


)     APPf ATT«aff  ClifCJIT  COURT 
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)  fit  COOK 
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MR.  PRESIDING  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT* 
Plaintiff  sued  to  recover  moneys  paid  by  her  under  two 
written  contracts  in  each  of  which  she  agreed  to  buy  a  lot  in  Cook 
county.  Plaintiff  filed  a  second  amended  complaint.  Upon  motion 
of  defendants  the  suit  was  dismissed  at  plaintiff's  costs  "because 
said  second  amended  complaint  states  no  cause  of  action, M  Plaintiff 
appeals. 

The  second  amended  complaint  consists  of  two  counts.  Count 
two  is  the  same  as  count  one  save  that  It  is  based  upon  a  contract 
between  the  same  parties  covering  a  different  lot.  Count  one  reads 
as  follows: 

"1.  That  on  January  2,  1926,  Addle  Mourant  entered  into  an 
Agreement  to  purchase  Lot  27  in  Calumet  Parkview  Subdivision, 
according  to  the  plat  thereof,  in  Cook  County,  Illinois,  from  The 
Pullman  Trust  and  Savings  Bank,  an  Illinois  Corporation,  as  Trustee 
under  Trust  Agreement  known  as  Trust  No.  647,  and  pursuant  thereto 
paid  the  sum  of  Five  Hundred  Twenty  Nine  Dollars  and  Sixty  Fire 
Cents  as  follows:*-  Three  Hundred  Seventy  Five  Dollars  stated  in 
said  contract  to  have  been  paid  at  the  signing  and  delivery  thereof, 
One  Hundred  Thirty  Eight  Dollars  on  December  21,  1926,  and  Sixteen 
Dollars  and  Sixty  Five  Cents  on  September  7,  1927,  in  the  form  of 
principal,  interest,  taxes  and  special  assessments,  the  exact  amount 
being  within  the  peculiar  knowledge  and  possession  of  The  Pullman 
Trust  and  Savings  Bank  and  Pullman  Trust  and  Savings  Bank,  Trustee 
and  Successor  Trustee,  respectively,  of  Trust  Agreement  known  as 
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Trust  No,  647, 

tt2.  That  the  agreement  as  set  out  in  paragraph  2  of  Count  I 
of  plaintiff's  First  Amended  Complaint  at  Law  is  a  true  photostatic 
copy  of  the  aforementioned  agreement. 

"3.  That  Lot  27  at  the  date  of  the  contract  was  and  still  is 
vacant  property  and  at  no  time  has  been  occupied  or  used  by  the 
plaintiff ♦ 

"4.  That  the  following  'Notice1  was  received  by  Addle 
Mourant  on  June  10,  1938  by  registered  mail:-* 

"NOTICE, 

"You  are  hereby  notified  that  there  is  an  unpaid  balance  of 
principal  of  $1,019*97  which  is  long  last  due,  payable  and  owing  by 
you  to  the  undersigned  under  and  in  accordance  with  the  terms  of  a 
contract  dated  January  2,  1926,  made  between  you  and  the  undersigned, 
relative  to  the  purchase  by  you  of  Lot  27  in  Calumet  Park  View  Sub- 
division, according  to  the  plat  thereof,  together  with  interest  to 
be  computed  as  in  said  contract  provided  from  July  2,  I926,  and 
certain  moneys  advanced  by  the  undersigned  for  general  taxes  and 
special  assessments  and  interest  on  said  advances, 

"The  undersigned  hereby  tenders  to  you  a  deed  conveying  said 
real  estate,  together  with  a  guarantee  of  title,  subject  to  the  terms 
of  said  contract  and  on  condition  that  you  pay  all  of  the  above 
mentioned  indebtedness  to  the  undersigned  within  thirty  days  from 
the  date  hereof, 

"You  are  hereby  notified  and  warned  that  if  you  fail  to  pay 
said  entire  indebtedness  within  thirty  days  from  the  date  hereof, 
the  undersigned  will  show  you  no  further  indulgence,  and  that  the 
undersigned  insists  on  a  strict  compliance  by  you  with  the  literal 
and  strict  terms  of  said  contract,  and  if  said  entire  indebtedness 
is  not  paid  within  thirty  days  from  the  date  hereof^  the  undersigned 
intends  to  forfeit  all  your  right,  title  and  interest  in  and  to 
said  contract  and  in  and  to  the  real  estate  therein  described. 
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"You  are  hereby  advised  that  the  undersigned  is  the 

Calumet  Park  Vie?/  Trustee  mentioned  in  said  contract, 

"Yours  very  truly 9 
"The  Pullman  Trust  &  Savings  Bank 
as  Trustee  under  Trust  Aigreement 
known  as  Trust  No*  647, 
"By  Paul  E,  Pearson, 
"Vice  President* 

"5.  That  the  following  'Declaration  of  Forfeiture'  was  re- 
ceived by  Addle  Mourant  on  July  16,  1938  by  registered  mail: 
"DECLARATION  OP  FORFEITURE, 

"Following  up  warning  notice  dated  June  10,  1938,  heretofore 
sent  you,  you  are  hereby  notified  that  under  the  terms  of  a  certain 
contract  for  the  sale  of  the  following  described  real  estate,  to-wit: 
Lot  Twenty— seven  in  Calumet  Park  View  Subdivision,  according  to  the 
plat  thereof,  in  Cook  County,  Illinois,  which  contract  was  dated 
January  2,  19 26,  and  was  made  between  The  Pullman  Trust  and  Savings 
Bank  as  Trustee  under  Trust  Agreement  known  as  Trust  No,  647*  as 
Seller,  and  Addie  Mourant,  as  Purchaser,  the  undersigned  agreed  to 
convey,  or  cause  to  be  conveyed,  to  you,  by  special  warranty  deed, 
the  real  estate  hereinbefore  described,  subject  to  the  matters  and 
things  in  said  contract  set  forth,  provided,  however,  that  the  pay- 
ments were  made  by  you  and  the  covenants,  agreements  and  obligations 
performed  on  your  part,  as  therein  stated. 

"Said  contract  further  provided,  among  other  things,  that  you 
were  to  pay  the  sum  of  One  Thousand  Five  Hundred  Dollars  for  said 
real  estate  as  follows:  Three  Hundred  Seventy-five  Dollars  at  the 
Signing  and  delivery  of  said  contract  and  the  balance  of  One 
Thousand  One  Hundred  Twenty-five  Dollars  in  quarterly  installments 
of  Sixty-nine  Dollars  or  more,  including  interest  on  all  sums  at 
any  time  unpaid  at  the  rate  of  six  per  cent,,  per  annum  till  due, 
and  thereafter  at  the  rate  of  seven  per  cent,  per  annum  till  paid, 
payable  monthly  until  said  principal  sum  is  fully  paid* 

"Said  contract  further  provided,  among  other  things,  that 
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you  were  to  pay  all  regular  taxes  after  the  date  thereof  upon 
said  lands,  and  to  pay  all  special  assessments  levied  at  eny 
time  thereon, 

"The  undersigned,  which  is  the  Calumet  Park  View 
Trustee  mentioned  in  said  contract,  DOES  HEREBY  FURTHER 
NOTIFY  YOU  that  because  of  your  failure  to  pay  the  balance 
of  principal  aggregating  One  Thousand  Nineteen  Dollars  and 
Ninety-seven  Cents  in  quarterly  installments  as  provided  in 
said  contract,  and  because  of  your  failure  to  pay  interest 
thereon  as  provided  in  said  contract,  and  because  of  your 
failure  to  pay  certain  regular  taxes  and  certain  install- 
ments of  special  assessments  levied  and  assessed  against 
said  real  estate  as  provided  in  said  contract,  the  under- 
signed has  elected  to  forfeit  and  determine  said  contract, 
and  does  hereby  forfeit  and  determine  said  contract  in 
accordance  with  the  terms  thereof,  and  does  hereby  forfeit 
and  determine  all  your  right,  title  and  interest  in  and  t© 
said  contract  and  in  and  to  the  real  estate  therein 
described* 

"YOU  ARE  HEREBY  FURTHER  NOTIFIED  that  unless  you 
permit  the  undersigned  to  take  possession  of  said  premises 
without  further  notice  and  without  proceedings  at  law  ©r 
in  equity,  as  agreed  by  you  in  said  contract,  that  a 
proceeding  under  the  provisions  ©f  a  Statute  of  the  State 
of  Illinois,  entitled  'An  Act  in  regard  to  Forcible 
Entry  and  Detainer',  commonly  known  as  Chapter  57   of  Illinois 
Revised  Statutes,  1937,  State  Bar  Association  Edition, 
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will  be  instituted  against  you  by  the  undersigned  for  the  posses- 
sion of  the  following  described  real  estate  and  property,  to-wit: 

"Lot  Twenty-seven  in  Calumet  Park  View  Subdivision,  accord- 
ing to  the  plat  thereof,  in  Cook  County,  Illinois* 

"The  Pullman  Trust  and  Savings  Bank 
as  Trustee  under  Trust  Agreement 
known  as  Trust  No,  647 » 

"By  Paul  E*  Pearson, 
"Vice  President* 

"6.  That  pursuant  to  a  demand  made  on  August  2,  I938  on 
The  Pullman  Trust  &  Savings  Bank  by  said  Addle  Mourant  for  return 
of  the  money  paid  by  her  under  the  contract  'whether  made  in  pay- 
ment of  principal,  interest,  taxes  or  special  assessments,  plus 
interest  from  the  date  of  payment  thereof*,  The  Pullman  Trust  and 
Savings  Bank,  by  its  attorney  and  duly  authorized  agent,  Wellington 
G.  Brown,  did  refuse  to  return  the  same  on  the  ground  that  'under 
the  forfeiture  and  other  provisions  of  said  contracts  and  the  law 
applicable  thereto'  she  was  not  entitled  to  the  return  of  any  money, 
and  at  all  times  since  has  refused  to  return  the  same, 

"7#  That  on  September  30,  I938,  The  Pullman  Trust  and 
Savings  Bank,  as  Trustee  under  Trust  Agreement  known  as  Trust  No* 
647,  conveyed  the  premises  the  subject  matter  of  the  above  contract, 
to  Edward  P.  Gannon;  that  on  September  30,  1938  the  said  Edward  P* 
Gannon  conveyed  the  said  premises  to  Pullman  Trust  and  Savings 
Bank,  as  Trustee  under  Trust  Agreement  known  as  Trust  No#  280?, 

"8*  That  Trust  Agreement  No„  647  dated  June  22,  1925 
provided  that  said  Trust  Agreement  should  not  be  recorded;  that 
no  purchaser  of  real  estate  from  the  Trustee  should  'be  privileged 
to  inquire  into  the  terms  of  this  trust';  that  the  interest  of  the 
beneficiaries  'and  all  parties  claiming  under  by  or  through  them 
are  hereby  declared  and  considered  to  be  personal  property' ;  that 
"this  trust,  unless  previously  closed  by  the  sale  of  all  the  real 
estate  herein  described,  shall  be  closed  in  five  years  from  the 
date  hereof,  and  the  Trustee  shall  convey  any  lots,  the  title  to 
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which  it  then  holds,  to  the  parties  of  the  first  part,  their 
legal  representatives  or  assigns,  and  make  distribution  of  any 
money  or  other  personal  property  then  on  hand,  in  trust,  in  the 
same  manner  as  hereinbefore  provided' 

"9,  That  the  contract  is  unenforceable  because  said  con- 
tract is  materially  defective  for  lack  of  mutuality,  because  there 
is  neither  an  individual  or  partnership,  nor  a  corporation,  against 
whom  the  purchaser  could  proceed  to  compel  a  conveyance,  the  pur- 
chaser being  obligated  to  pay,  but  no  one  being  obligated  to  convey, 
and  therefore  the  plaintiff  is  entitled  to  the  return  of  money  paid 
plus  interest  from  date  of  payment. 

"10.  *  *  * 

"11 ,  That  upon  information  and  belief  Pullman  Trust  & 
Savings  Bank  is  successor,  both  individually  and  as  Trustee,  to 
The  Pullman  Trust  &   Savings  Bank,  and  as  such  has  possession  and 
control  of  the  assets  of  said  bank* 

"12.  That  there  remains  due  and  owing  said  Addie  Mourant, 
from  The  Pullman  Trust  and  Savings  Bank  and  Pullman  Trust  &  Savings 
Bank  Five  Hundred  Twenty-Nine  Dollars  and  Sixty  Fife  Cents,  or  some 
other  sum  within  the  peculiar  knowledge  and  possession  of  said 
defendants  plus  interest  from  the  date  of  payment. 

"therefore,  the  plaintiff,  Addie  Mourant,  demands  judgment 
•\galnst  The  Pullman  Trust  and  Savings  Bank  an  Illinois  Qorporation 
and  Pullman  Trust  &  Savings  Bank,  an  Illinois  corporation  in  the 
3um  of  Five  Hundred  Twenty  Nine  Dollars  and  Sixty  Five  Cents,  or 
whatever  other  amount  is  found  to  be  due  and  owing,  plus  interest 
from  date  of  payment." 

We  have  omitted  paragraph  10  of  the  #ount  for  the  reason 
that  the  trial  court,  upon  motion  of  defendants,  struck  that 
paragraph  for  defects  in  substance. 

From  the  well  pleaded  allegations  of  the  second  amended 
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complaint  it  must  be  assumed  that  defendant,  the  vendor,  was  never 
in  d'fault,  and  was  always  willing,  ready  and  able  to  performj  that 
plaintiff,  the  vendee,  defaulted  in  payment  of  principal,  interest 
and  taxes  for  over  ten  years,  and  that  because  of  such  defaults  de*» 
fendant  forfeited  the  contracts^  that  prior  to  the  forfeiture  defend- 
ant served  plaintiff  with  a  notice  that  if  plaintiff  did  not  pay  the 
entire  indebtedness  within  thirty  days  from  the  d?te  of  the  notice, 
no  further  indulgence  would  be  shown  her  and  that  forfeiture  would 
follow^  that  plaintiff  was  thus  given  an  opportunity  to  perform  and 
to  avoid  a  forfeiture,  and  that  the  declaration  of  forfeiture  was 
not  served  upon  plaintiff  until  thirty-six  days  after  the  warning 
letter  of  June  10,  1938;  that  plaintiff  did  nothing  until  over  two 
weeks  after  the  contracts  had  been  forfeited,  when  she  demanded  the 
return  of  moneys  that  she  had  paid  more  than  ten  years  before  on 
account  of  the  purchase  price. 

In  our  judgment,  the  principal  contention  urged  tay  plaintiff 
is  that  the  vendor  was  not  granted  the  power  to  terminate  the  contract 
by  its  terms  and  that  therefore  there  could  be  "no  forfeiture  of 
money  paid.  *  *  *  that  forfeiture  is  a  special  right  conferred  by 
contract  upon  a  vendor j"  that  defendant  had  the  right  under  the 
written  instrument  to  terminate  the  contract  on  default  by  the  vendee j 
that  defendant  exercised  that  power  but  that  it  now  has  in  its  posses- 
sion and  control  money  which  in  equity  and  good  conscience  belongs  to 
plaintiff,  which  she  is  entitled  to  receive.  Defendant  contends  that 
"rhere  the  vendor  forfeits  a  contract  because  of  the  default  of  the 
vendee  in  making  payments,  the  vendee  cannot  recover  back  what  he  has 
paid,  and  this  is  the  rule  notwithstanding  the  contract  does  not 
provide  that  the  vendor  may  retain  the  money  paid  in  case  of  a  for- 
feiture of  the  contract}"  that  "it  is  not  necessary  for  the  contract 
to  contain  any  express  provision  for  forfeiture  or  for  termination  of 
the  contract  in  the  event  of  the  vendee's  default.  Such  clauses  in 
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a  contract  are  but  declarations  of  what  would  have  been  the  legal 
rights  of  the  vendor  without  such  provisions,"  In  support  of 
plaintiff's  contention  the  following  cases  are  cited:  Murphy  v.. 
Lockwoodf  21  111.  611}  Wheeler  v.  Mather f   %   111.  241}  Steley  v. 
Murphvf  47  111.  241,  and  Selders  v.  Henryf  347  111,  467.  There  is 
force  in  the  contention  of  defendants  that  counsel  for  plaintiff, 
in  his  argument,  assumes  that  there  was  a  rescission  by  defendant, 
notwithstanding  the  fact  that  the  complaint  sets  up  a  forfeiture  by- 
defendant.  A  rescission  Is  a  termination  of  a  contract  with 
restitution,  ".here  a  forfeiture  Is  properly  exercised  it  terminates 
a  contract  without  restitution.  The  facts  in  Murphy  v.   Lockwood  are 
entirely  different  from  the  facts  in  the  instant  case.  There  the 
Supreme  court  held  that  the  vendor  could  not  rescind  the  contract 
without  himself  complying  with  the  stipulations  contained  therein, 
and  that  the  vendor's  ground  for  rescinding  failed.  In  Wheeler  vtt 
Mather  the  court  treated  the  case  of  Murphy  v.  Lockwood  as  one  in 
which  the  vendor  sought  to  rescind  the  contract.  Staley  v.  Murphy 
was  an  ejectment  suit,  and  the  court  held,  following  Murphy  v. 
Lockwoodf  that  "the  ordinary  rule  is,  that  a  party  rescinding  a  con- 
tract must  place  the  other  party  in  statu  quo."  ^heeler  v.,  Hather^, 
a  later  case  than  the  last  two  mentioned,  not  only  does  not  sustain 
plaintiff's  position  but  sustains  defendants'  position.  Defendants 
cite  Itheeler  v.  Mather f  supra :  McLeod  v.  Sharp,  53  HI.  APP«  406} 
Harlow  v.  SnowP  147  111.  A pp.  369;  Rea  v»  Security  Trust  &  Savings 
Bank,  (Cal.  App.)  19  Pae.  (2d)  267 j  Mintle  v.  Sylvester.  202  Iowa 
1128,  1131-1134}  Qlock  v.  Howard  &  7/llaon,  Colony  Co.f  43  L.  R.  A, 
199,  204,  and  Utter  v»  Stuartf  30  Barbour  (B.  Y.)  20,  22.  Tfoeeler 
▼.  Mather P  the  leading  Illinois  case  upon  the  question  before  us^ 
was  before  the  court  upon  a  rehearing  and  the  opinion  states  (p. 
244)  that  "it  has  received  an  extended  and  careful  reconsideration, ■ 
It  involved  an  action  of  assumpsit,  upon  the  common  counts,  brought 
by  the  purchaser  of  real  estate  to  recover  back  money  which  he  had 
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paid  the  vendor*  The  opinion  states  (pp.  24-5-249):   "The  appellee, 
plaintiff  below,  was  the  only  witness  on  his  behalf ♦  He  introduced 
in  evidence  articles  of  agreement  under  seal,  bearing  date  April  1, 
1861,  whereby  appellant,  as  party  of  the  first  part,  in  consideration 
of  the  prompt  payment  of  the  money  to  be  paid  by  appellee,  agreed  to 
sell  appellee  lands  therein  described,  subject  to  a  mortgage,  appelleu 
covenanting  to  pay  for  them  $1,892  as  follows:  $55°  cash  at  the  time 
of  making  the  contract,  $550   on  the  1st  day  of  June,  A,  D.  1861,  and 
the  balance,  $792,  on  the  1st  day  of  April,  1862.  Time  was  made  of 
the  essence  of  the  contract.  Appellant  covenanted  that,  on  the  pay- 
ment of  the  principal  and  interest  as  specified,  he  would,  without 
delay,  convey  all  his  right,  title  and  interest  in  the  premises  by 
deed  with  full  covenants  of  warranty.  The  articles  contained  the 
proviso  that  they  were  upon  the  express  condition  that,  in  case  of 
failure  of  the  party  of  the  second  part  (appellee)  in  the  performance 
of  all  or  either  of  the  covenants  on  his  part  to  be  performed,  the 
party  of  the  first  part  (appellant)  should  have  the  right  to  declare 
the  contract  void,  and  take  immediate  possession  of  the  premises. 

,  "Appellee  then  produced  In  evidence  a  notice  signed  by 
appellant,  dated  August  2,  1862,  and  served  on  him  about  that  time, 
which,  after  describing  the  contract,  and  reciting  appellee's  failure 
in  making  his  payments,  notified  him  that  appellant  declared  the 
contract  void  and  terminated. 

"Prom  his  own  testimony,  it  appears  that  appellee  had  paid 
only  part  of  the  installment  of  $550  due  June  1,  A.  D.  1861,  and 
no  part  of  that  of  $792,  due  April  1,  1862.  Nor  did  he  offer  any 
excuse  for  such  default,  or  claim  that  there  was  any  fraud  or  default 
on  the  part  of  appellant,  but  says  he  never  demanded  any  deed  from 
him.  *  *  * 

«*  *  *  There  is  no  theory  upon  which  this  action  can  be  sus- 
tained, if  at  all,  except  that  of  an  Implied  promise, 

"If  appellant  had  violated  the  contract,  or  it  had  been 
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rescinded  by  mutual  consent,  then  the  law  would  imply  a  promise  on 
his  part  to  pay  back  the  consideration  received.  Faxon  v.  Mansfield^ 
2  Kass.  14-7;  Seymour  v.  3ennet,  14  id.  266. 

"But  this  contract  was  not  rescinded  by  mutual  consent. 
Appellee  violated  it,  and  then,  as  a  consequence,  appellant  declared 
it  terminated j  and  it  was  no  breach  of  the  contract  on  his  part  to 
do  so.  In  Battle  v.  The  Rochester  City  3ankf  3  Coast.  88,  where 
the  contract  contained  a  similar  provision  and  the  right  was  exer- 
cised, the  court  said:   'The  rescission  of  the  contract  in  question 
by  the  bank  was  not  a  breach  of  it,  but  was  in  pursuance  of  a  provi- 
sion contained  in  itj  and  the  d :fendants  are  chargeable  with  no  vio- 
lation of  it  whatever.1 

"We  believe  it  to  be  a  sound  principle,  supported  alike  by 

reason,  authority  and  good  morals,  that  no  man  can  make  his  own 

infraction  of  his  agreement  the  basis  of  an  implied  undertaking  in 

his  favor,  or  of  an  action  for  money  had  and  received  against  the 

other  party  who  stands  fair  and  innocent.  It  was  upon  this  principle 

that  the  right  of  recovery  was  denied  in  the  case  of  ifetchum  vff 

Bvertsonf  13  Johns.  359,  cited  in  the  original  opinion  in  this  case. 

♦It  would#»  said  the  court,  'be  an  alarming  doctrine,  to  hold  that 

the  plaintiffs  Eight  violate  the  contract,  and  because  they  chose 

to  do  so,  make  thair  own  infraction  of  the  agreement  the  basis  of 

an  action  for  money  had  and  received.  3very  man  who  makes  a  bad 

same 

bargain,  and  has  advanced  money  upon  it,  would  have  thejVlght  to 
recover  it  back  that  the  plaintiffs  have,1 

"In  Green  v.  Greenf  9  Cow.  47,  Chief  Justice  3avage  reviewed 
all  the  former  cases  in  New  York  on  the  subject,  and  closer,  his  review 
by  sayingt  »I  forbear  the  citation  of  more  cases.  I  have  found  none 
of  a  recovery,  where  the  party  wishing  to  consider  the  contract 
rescinded  has  not  shown  a  breach  of  the  contract  on  the  other  side, 
or  what  was  equal  to  it. • 
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"The  case  of  Battle  v.  The  Rochester  City  Bant.  $  Barb,  414, 
Involved  the  preeise  question  in  the  case  at  bar.  The  contract 
contained  the  proviso  that  the  vendors  might  declare  it  void  for 
default  of  the  vendee  in  making  his  payments.  Default  was  made, 
the  right  was  exercised,  and  the  vendee  sued  to  recover  hack  what 
he  had  paid.  Wells. f  Justice,  who  delivered  the  opinion  of  the  court 
(and  it  was  afterward  affirmed  by  the  court  of  appeals,  3  Coast*, 
supra) ,  said,  'in  the  case  at  bar  it  is  not  pretended  that  the 
defendants  have  not  fulfilled  to  the  letter  every  part  of  the  agree- 
ment on  their  part  to  be  fulfilled,  and  the  plaintiff,  by  his  counsel 
in  his  opening,  admits  that  he  neglected  to  pay  the  first  of  the 
annual  installments  mentioned  in  the  contract.   I  confess  myself 
entirely  unable  to  find,  in  any  elementary  treatise  or  reported 
case,  a  principle  recognized,  which  would  allow  the  plaintiff  to 
recover, * 

"Stark  v.  Parker f  2  Pick.  267,  is  a  case  where  the  plaintiff 
had  agreed  to  work  for  the  defendant  a  year  for  $120;  worked  part 
of  the  time,  then  quit  without  any  fault  on  the  part  of  defendant, 
and  sued  upon  a  quantum  meruit  for  what  he  had  done.  Lincoln^ 
Justice,  in  delivering  the  opinion  of  the  court,  uses  this  languages 
'Nothing  can  be  more  unreasonable  than  that  a  man  who  deliberately 
and  wantonly  violates  an  engagement, should  be  permitted  to  seek  in 
a  court  of  justice  an  indemnity  from  the  consequences  of  his  volun- 
tary act,  and  we  are  satisfied  that  the  law  will  not  allow  it.* 

"Rounds  v.  Baxter ,  4  Greenlf .  4J>4,  is  very  similar  in  its 
facts  to  the  case  of  Ketchum  v.  Everts on,  supra, r   and  the  court  there 
said:   'The  failure  in  the  article  of  performance,  then,  was  owing 
to  the  plaintiff's  own  fault,  negligence  or  inattention,  and  we 
are  to  decide  whether  the  law,  in  such  circumstances,  will  furnish 
him  an  indemnity  against  the  consequences  of  this  fault,  negli- 
gence or  inattention.  It  is  a  proverbial  principle  that  a  man  is 
not  permitted,  in  a  court  of  justice,  to  take  advantage  of  his  own 


K       »  '        gflteitfl  Tit j  •  §  ^°  98£°  ©^t" 

I  ,tXi/fil»G     .8*netKYsq  si 

i  .    .    , .    ■  \.  ttLlp\      ,AJ    •,  f>sr<  erf 

i, «. '  .:  xe  esw  *±  frns) 

'  '  i 

ocf   £>©!.; 
lq  sdi  ba     ...  no  iaom 

bsLS  lo  JfHI  sxlJ-  ^sq  o$   b^sslasn  ©ri  $&itt  &$kr.:      ,         *eqo  sir!  fl± 

ia  3ia.<exaII&3Bnl   . 
bsiio<  \a&  at  %batt  ocf  sldani;  ^-[©tWri© 

1  .  •      7  >091 

:      <   ■  •      '  • 

'iol  ifoow  oj  besrtss  bsti 

{  '■'  i 

if/j,l  ,        J  bad  ©ri  3&riir  *r  i_9j|  fttntnjexjg  b  noqxr  bex/8  fens 

^  o  noini.  £I©fc  ax  ,sox;t"8irt, 

nco  sn.L.        : 
■  2tln©wr  ■  ■*  bns 

~  ■  noil  \#  irate 

xw  vsl  ©xtf  ©i*  *»  *%*$ 

;  •'   -  t'  . 

<  •"'.'■  - 

1       :£>XB8 
©w  baa  <h  ;jcLt  to  ©on©a ±Ir  .tltl^at&lq  »di  oi 

-llgsn  ,^Ijjs1  »lxi*  lo  aeonex/psBxioo  ©xtt  tf*flj  irifflsbni:  as  ntiii 

:sm  £  d-&rfJ  «q  JUlcfisvoiq  s  ex  $1     .noiJxis^^sni  io  ©0x193 

nwo  sJt/f  ?7  l    <©s>x;teif[,  lo  fives  e  al-,  ->q  Jon 


— X2^* 

wrong  or  neglect,  The  principle  is  founded  in  the  highest  reason. 
The  defendant  never  made  an  express  promise  to  repay  the  money  in 
question,  and  why  should  the  law  imply  one  in  favor  of  a  man  who  has 
violated  his  contract  on  the  part  of  one  who  stands  fair  and  inno- 
cent? If  a  man  gives  his  neighbor  $100  he  can  not  by  law  recover  it 
backj  no  promise  of  re-payment  is  implied,  and  when  the  plaintiff 
concluded  not  to  perform  his  contract,  but  abandon  it,  we  must  con- 
sider him  as  waiving  all  claim  to  what  he  had  paid,  as  much  as  if  he 
had  given  it  without  any  pretense  of  consideration  received, ■ 

"In  the  case  of  Hansbrough  v.  Peck^  in  the  supreme  court 
of  the  United  States,  the  contract  contained  a  similar  power,  and 
also  a  clause  authorizing  the  vendor  to  retain  such  purchase  money 
as  had  been  paid.  The  court,  however,  does  not  place  the  decision 
upon  that  ground;  because,  that  being  a  case  in  chancery,  such  a 
clause,  if  it  operated  as  mere  forfeiture,  would  receive  but  little 
countenance  from  a  court  of  equity.  But  recognizing  the  rule  as 
laid  down  in  Ketchum  v.  Evertsonf  supra f  the  court  said,  ■and  no 
rule  in  respeet  to  the  contract  is  better  settled  than  this:  That 
the  party  who  has  advanced  money  or  done  an  act  in  part  performance 
of  the  agreement  and  then  stops  short  and  refuses  to  proceed  to  its 
ultimate  conclusion,  the  other  party  being  ready  and  willing  to 
proceed  and  fulfill  all  his  stipulations  according  to  the  contract, 
will  not  be  permitted  to  recover  back  what  has  been  advanced  or  done.1 
5  Wall," 

The  court  concludes  (pp«  250,  251) J  "There  is  no  question  as 
to  the  general  principle  that  where  the  parties  have  not  themselves 
prescribed  the  right  of  rescission  and  the  circumstances  under  which 
it  may  be  exercised,  restoration  must  be  made.  All  of  the  other 
cases  cited  by  appellee's  counsel  are  of  this  latter  class.  And 
none  of  them  tend  to  support  the  position  that  a  vendee  shall  be 

permitted  in  a  court  of  Justice  to  obtain  indemnity  against  the 
consequences  of  his  own  mere  default. 
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"Prom  the  authorities  above  cited,  and  othersof  like  weight 
and  respectability,  we  may  deduce  these  rules:  Where  the  vendee 
enters  upon  the  performance  of  such  a  contract,  and,  paying  part 
of  the  purchase  money,  makes  default  which  is  inexcusable,  and  toe 
vendor,  being  without  fault,  exercises  the  right  given  by  the  con- 
tract of  declaring  the  same  terminated,  and  in  so  doing  acts  fairly 
and  within  the  scope  of  the  power,  then  no  action  can  be  maintained 
by  the  vendee  to  recover  back  what  he  has  paid.  But  a  vendor,  who 
is  himself  in  fault,  for  fraud  or  violation  of  his  contract,  can  not 
exercise  the  power  so  given  without  making  restoration  of  what  he 
has  received  under  it#  In  such  case  the  law  would  imply  a  promise 
to  repay  the  purchase  money  received,  and  the  equitable  action  for 
money  had  and  received  lie  to  recover  it. 

"We  do  not,  however,  hold,  or  mean  to  be  understood  as  hold- 
ing, that  these  rules  cover  the  entire  subject  matter.  There  may 
be  cases  where  a  vendee,  chargeable  with  a  technical  default  under 
such  a  contract,  might,  under  particular  circumstances,  be  entitled 
to  other  relief,  as  in  a  case  where  he  had  paid  a  large  portion  of 
the  purchase  money,  made  valuable  improvements  upon  the  property, 
and  his  default  was  the  result  of  fraud,  accident  or  mistake;  or 
the  vendor  should  attempt  to  exercise  the  power  of  forfeiture  in 
a  case  not  fairly  within  its  scope;  or  unfairly  and  oppressively, 
with  the  viyw  of  taking  an  undue  advantage  of  the  vendee  by  a  for- 
feiture of  payments  and  improvements!  and  in  all  other  cases  falling 
within  the  principles  by  which  courts  ©f  equity  are  governed,  the 
vendee  may  resort  to  such  court  to  restrain  the  act  of  the  vendor, 
if  about  to  be  done,  or,  if  accomplished,  to  set  it  aside,  and  to 
have  the  equities  of  the  parties  arising  from  their  relations  ad- 
justed according  to  the  circumstances  of  each  case, 

"The  case  at  bar  presents  no  grounds  for  the  action  for 
money  had  and  received,  or  relief  in  equity,  within  any  of  the 
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above  rules,  The  Judgment  of  the  court  below  must  therefore  be 

reversed  and  the  cause  remanded.11 

Wheeler  v.  Mather  has  not  been,  to  our  knowledge,  overruled 
or  modified,  and  it  has  been  cited  with  approval  in  a  number  of 
cases. 

Plaintiff  also  cites  Seiders  v.  Henry fl  supra*  That  case 
was  before  this  court  (259  HI,  App«  427,  429),  smd  it  appears 
from  the  opinion  of  this  court  that  the  trial  court  held  (p,  429): 
"that  where  a  party  has  advanced  money,  or  done  any  other  act  in 
part  performance  of  any  agreement,  and  then  refuses  to  proceed  to 
carry  out  the  other  terms  of  the  agreement,  the  other  party  being 
ready  and  willing  to  fulfill  all  the  obligations  imposed  upon  him 
by  such  agreement,  he  cannot  recover  back  the  money  thus  advanced, 
nor  recover  damages  for  any  acts  done  by  him  in  pursuance  of  said 
agreement."  This  court,  speaking  through  Mr.  Presiding  Justice 
Matehett,  decided  that  the  trial  court  held  correctly,  and  cited 
Iheeler  g,  Mather ,  supra ?  Brvson  v.  Crawford,  68  111,  362}  Harlow 
v»  3flo*j  14-7  HI.  App.  369,  and  Hansbrcueh  v.  Peck,  5  Ml.  497P 
as  a  few  of  the  cases  which  supported  their  decision*  The  Judgment 
in  favor  of  defendant  entered  by  this  court  was  reversed  by  the 
Supreme  court,  but  upon  the  ground  (347  III.  467,  472)  that  "the 
contract  by  its  Indefinite  terms  required  further  agreements  between 
the  parties  before  it  became  of  binding  force  upon  either,  and  their 
subsequent  efforts  in  this  direction  failed," 

In  Harlow  v.  Snowf  supra f  the  court  said  (p*  376):  "It  has 
been  decided  in  Illinois  that  installments  of  purchase  money  paid 
on  contracts  of  purchase  cannot  be  recovered  back  on  a  forfeiture 
of  the  contract  by  its  terms  through  the  fault  of  the  vendee,  even 
where  the  contract  does  not  specifically  provide  that  they  may  be 
retained;  a,  fortiori  they  cannot  when  it  does  so  provide.  Wheeler, 
v.  Mather ,  56  111.  241}  Uni  taker  v.  Rpbinson^  65  111.  411}  Brvson 
v.  Crawford.  68  111.  366." 
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In  RQa  v.  Security  Trust  &  Savings  Bank,  supra r   the  court 
said  (p„  269):  "But  the  right  of  the  seller  to  retain  the  amount 
of  payments  which  had  been  made  is  independent  of  any  express  clause 
in  the  contract  for  the  forfeiture  of  rights  or  the  retention  of  pay- 
ments as  liquidated  damages}  such  clauses  being  but  declarations 
of  what  would  have  been  the  legal  rights  of  the  vendor  without  such 
provisions." 

In  Glock  v.  Howard  &  Wilson  Colony  Co,j  supra t   the  court 
said  (p„  204):  "When  an  equitable  showing  is  not  made  to  excuse 
the  breach,  the  vendor  has  the  right  in  equity,  as  he  always  has 
at  law,  to  retain  the  moneys  paid  by  the  veuiee.  Therefore  we 
have  said  that  it  matters  not  in  such  contracts  that  the  parties 
hare  declared  that  the  vendor  may  retain  the  moneys  paid  as 
stipulated  damages.  The  name  which  the  parties  thus  give  does 
not  alter  the  fact  nor  change  the  vendor's  rights.  If  it  be  said 
that  the  clause  for  stipulated  damages  is  void,  still  the  vendor 
is  entitled  to  retain  the  money.  Thus,  in  Kansbroueh  v.  Pecky  5 
Wall.  497,  18  L#  ed,  520,  the  Supreme  Court  of  the  United  States, 
having  under  consideration  this  identical  question,  says:  'No  rule 
in  respect  to  the  contract  is  better  settled  than  this:  that  the 
party  who  has  advanced  money  or  done  an  act  in  part  performance  of 
the  agreement  and  then  stops  short,  and  refuses  to  proceed  to  its 
ultimate  conclusion,  the  other  party  being  ready  and  willing  to 
proceed  and  fulfill  all  his  stipulations  according  to  the  contract, 
will  not  be  permitted  to  recover  back  what  has  thus  been  advanced 
or  done.'  In  precise  illustration  of  the  proposition  may  be  quoted 
the  language  of  the  learned  Chancellor  Walworth  in  Edeerton  v. 
Peckham.  11  Paige,  352:   »The  contract,  it  Is  true,  contains  a 
general  provision  that,  if  default  shall  be  made  in  either  of  the 
payments,  Strobeck  shall  forfeit  all  the  previous  payments,  and 
give  up  the  possession  of  the  premises.  This,  however,  is  but 
the  legal  effect  of  the  contract  without  such  a  provision;  for, 
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if  no  such  provision  had  been  contained  in  the  agreement,  the  de- 
fendant might  have  brought  an  action  of  ejectment  to  recover  the 
possession  of  the  premises,  which  ejectment  suit  this  court  would 
not  have  restrained,  except  upon  the  terms  of  paying  the  balance 
of  the  purchase  money  and  the  costs  of  suit.  Nor  could  the  pay- 
ments already  made  pursuant  to  the  terms  of  the  contract  have  been 
recovered  back  if  the  vendee  had  refused  to  complete  his  purchase, 
even  if  this  clause  of  forfeiture  had  not  been  inserted  in  the 
contract.  M0  *»« 

In  l^ntle  v.  Sylvester,  supra,  the  court  said  (p,  1132) t 

"An  express  stipulation  for  forfeiture  of  payments  on  de- 
fault of  the  vendee  is  not  a  prerequisite  to  the  right  of  the  vendor 
on  a  default  to  retain  the  money  paid  and  reinvest  himself  with 
possession  of  the  land.  Downey  v.  Riggs,  102  Iowa  88;  Mail  &  Times 
Publishing  Co,  v.  Marks,  125  Iowa  622 j  Richards  v.  Hellen  &  Sonr 
153  Iowa  66,  74;  Mohler  v.  Guest  Piano  CoPf  186  Iowa  161;  Hansbrough 
v.  Peckf  5  Vail.  (tJ#  S,)  497;  Glock  v.  Howard  &  Wilson  Colony  Co»f 
123  Gal,  1  {^  Pac.  713,  4-3  L.  R.  A.  199,  69  Am.  St.  17)j  Mgertog 
v.  Peckham,  11  Paige  «s  Ch,  (H.  Y.)  352;  yrangjs  y.  ghrafter,  38  Cal. 
App.  592  (177  Pac.  168);  Pursier  v„  ThacherP  1?2  Cal.  739  (93  Pac, 
1007).  See,  also,  Harrington  v.  Bggenf  51  ■•  B«  87  (199  N,  W.  447); 
Matteson  v.  United  States  &  C.  Land  Co.f  103  Minn,  407  (115  N,  W« 
195);  Sngel  v..Mahlen.  153  Kinn.  1  (189  N„  f«  422) «" 

See,  also,  Ufrtey  y.  Stuart,  §2&X&,   P»  22« 

We  conclude  that  the  instant  contention  of  plaintiff  eannot 
be  sustained  and  that  the  contentions  of  defendants  are  supported 
by  the  facts  set  up  in  the  pleadings  and  the  law.  In  this  connec- 
tion it  will  be  noted  that  defendants  did  not  seek  to  take  an 
undue  advantage  of  plaintiff  by  the  forfeiture  and  that  the  complaint 
does  not  make  out  a  case  that  would  have  entitled  plaintiff  to 
relief  even  in  an  equitable  proceeding.  She  is  in  the  position 
of  a  vendee  who  violates  her  contract  and  seeks  to  make  that 


-  .  - 
:'  nl  be.  m  11 

D8t*    lO 

.  .      {,-'  doli.      , 

doa 
.        ^  lo  sdeoo  srid  arid-  la 

9Cf    9V&":  TI9d    »i 

^•e.f .  ...  BJrt»i  fcarf  ssJbosv  arid"  1J 

on  &sn  swalo  aiiid  11 

I  -  . 

-  iHXJsq  lo  eiudieliol  10I  noidaluq:  aAM 

;i3V  e/fd  ..'J-  oi  9:  '      .  .m  Bi  sefcnev  wid  lo  d_ 

-.3  blaq    ,  XstfteA 

J£B£L&X.  -iwol  SOI  4jgt,MU;^  «y  TMnrofi     .brtBl  m$  lo  nolsasasoq 

.    .         .  ,??!    .A  ,H   ,J    •       ,    .       »0s4  ft         .      9  £SI 

,     .  »y  UpaSTff  .-'  .1)   .rfO  ,'  LI  ngtttlrf08<*   .v 

£?)   ei      .  B$I   ,TOrio«r:      .  . 

l(TO  .*  •*  W)  \8  ,C(  .1         ,  .      .odafliiT.        ,  ,  ,  :  .     . 

»nnitf  v  WlfWttm 

.t»Ifr».,v  lean 

«     •   «<*   OS 

.oldnorf.  ...  .100  ©W 

s£>  lo  anoidnsdnoo  srfd  dsrfd  fcna 

,'  on  so'  IIjEw  dl  .Hold" 

■  d*;o  oiiaa  don  eeofo 

eI<fsd-.!" 
....  .'-.'■  i  lo 


-17- 

violation  the  basis  for  the  return  of  the  money  she  has  paid  upon 
the  contract. 

If  this  were  a  case  where  plaintiff  was  attempting  to  rescind 
the  contract  and  to  recover  the  payments  made  on  account  of  the  pur— 
chase  price  she  would  have  to  show  that  she  was  not  in  default  her- 
self, that  defendants  were  in  default,  and  she  would  have  to  offer 
to  pay  the  entire  purchase  money.  (See  Foster  v.  Jared^  12  111* 
451,  454,  455j  Davison  v.  Hillf  1  App,  70,  ?4j  Eam^s  v,  fig. 
Germania  Turn  VereinP  8  111,  App,  663,  673-676*)  But  as  we  hare 
heretofore  stated,  the  allegations  of  the  complaint  would  not 
support  a  theory  of  rescission. 

Plaintiff  very  briefly  contends  that  the  trial  court  erred 
in  carrying  back  plaintiff's  motion  to  strike  an  answer  to  the 
complaint  because  there  was  an  answer  on  file.  It  is  sufficient 
to  say,  in  answer  to  this  contention,  that  a  demurrer  may  be  carried 
back  even  after  a  demurrer  has  been  overruled  and  the  defendant  has 
pleaded  ov3r,  when  the  declaration  does  not  set  out  a  cause  of  action 
on  which  a  Judgment  can  be  sustained,  (See  People  v.  City  of  Spring 
Valley f  129  111,  I69.)  In  the  instant  case,  plaintiff  stood  by  the 
second  amended  complaint  and  if  we  are  right  in  holding,  as  we  do, 
that  the  second  amended  complaint  does  not  set  up  a  cause  of  action, 
proceeding  with  a  trial  upon  the  said  complaint  would  have  availed 
plaintiff  nothing.  Defendants*  counsel  asserts  in  their  brief 
that  plaintiff's  counsel  consented  to  have  the  motion  to  strike 
the  answer  carried  back  to  the  second  amended  complaint  and  told 
the  trial  judge  that  he  would  be  glad  to  have  a  decision  on  the 
question  whether  the  second  amended  complaint  stated  a  cause  of 
action.  This  statement  of  defendants'  counsel  is  not  denied  in 
the  reply  brief  of  plaintiff. 

Several  other  contentions  raised  by  plaintiff  have  been  con- 
sidered and  f cund  without  merit. 

The  defendants  in  the  instant  case  were  unusually  indulgent 
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and  there  is  not  a  trace  of  unfairness  in  their  conduct  toward 

plaintiff. 

The  judgment  of  the  Circuit  court  of  Cook  county  is 
affirmed. 

amamm  affirmed* 

Sullivan  and  Friend,  JJ#,  concur. 


-    - 
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APPEAL  FROM  THE  MUNICIPAL 

COURT  W CHICAGO, 

^LMAK  TBmZJk>4&TimS   BJfflf,        ) 
an  Illinois  Corporation,  ^O  1  >f  T  /I    P"  •»  *»* 

Appellant  and  Cross-Appellee.      )Q  J_  4S:  1.  .  A«  O  6  7 

MR.  PRESIDING  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT, 

This  is  an  action  at  law  to  recover  certain  payments  made 
on  a  contract  for  the  purchase  of  certain  real  estate,  on  the 
ground  that  at  the  time  of  the  execution  of  the  contract  and 
the  making  of  the  payments  the  plaintiff  was  an  infant.  The  case 
was  tried  by  the  court  without  a  jury  and  there  was  a  fiading  and 
judgment  in  favor  of  plaintiff  and  against  defendant  for  $55&*&7* 
Defendant  appeals. 

On  February  1?,  I926,  plaintiff,  through  his  mother,  Addie 
Mourant,  as  he  alleges  in  his  statement  of  claim,  entered  into  a 
contract  with  defendant  to  purchase  a  certain  lot.  The  purchase 
price  was  £1,400,  payable  as  follows:  $350  at  the  time  of  the 
signing  of  the  contract  and  the  balance  in  quarterly  installments 
of  $66  or  more,  with  interest  at  six  per  cent  per  annum  on  the 
amount  of  principal  remaining  from  time  to  time  unpaid.  The  vendee 
also  agreed  to  pay  all  regular  taxes  and  special  assessments  levied 
on  said  lot  after  the  date  of  the  contract.  Defendant,  in  its  plead- 
ings, denies  that  plaintiff  entered  into  the  contract  and  alleges 
that  plaintiff1 s  mother  was  either  the  sole  party  purchaser  under 
the  contract  and  had  the  sole  interest  therein  or  that  she  was  a 
party  jointly  with  plaintiff  and  had  at  least  a  one-half  interest 
therein.  The  following  are  the  only  payments  made  on  the  contract: 
$350  paid  on  the  principal  at  the  time  of  the  signing  of  the  contract, 
February  15,  1926}  $66  paid  on  September  8,  1926,  of  which  amount 
$50050  was  applied  on  account  of  principal,  and  $15.50  on  account 
of  interest}  $6.69  paid  on  May  2,  1927,  for  general  taxes  for  the  year 
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and 

1926j^$22,13  paid  on  November  8,  1928,  for  special  assessments  for 

water  service  and  sewers.  These  payments  were  made  by  plaintiff's 
mother  by  cheeks  drawn  by  her  on  her  own  personal  checking  account 
in  the  National  Bank  of  Woodlawn,  Plaintiff  testified  that  his 
mother  used  his  money  in  making  all  of  the  payments.  Defendant 
claimed  that  it  was  the  mother's  money  and  not  the  plaintiff's  that 
was  used.  The  trial  court  found  that  plaintiff's  mother  made  the 
contract  for  plaintiff  and  used  Ms  money  in  making  the  payments, 
and  we  see  no  good  reason  for  disturbing  that  finding. 

As  plaintiff  was  born  on  September  22,  1908,  he  became  of 
legal  age  on  September  22,  1929.  On  April  11,  I929,  defendant  bank 
wrote  plaintiff  a  letter,  which  he  received,  calling  his  attention 
to  his  defaults  in  making  payments  on  the  contract  and  demanding 
"that  a  substantial  payment  be  made  on  this  at  once  as  this  account 
has  been  long  past  due."  On  March  24,  1931>  defendant  wrote  plain- 
tiff another  letter,  received  by  him,  in  which  the  terms  of  the 
contract  and  the  purchaser's  defaults  in  payment  of  principal  and 
interest  are  set  forth  fully  and  a  demand  is  made  for  a  substantial 
payment  on  the  amount  due.  On  June  29,  1931,  defendant  wrote  plain- 
tiff a  letter,  received  by  him,  calling  his  attention  to  the  fact 
that  certain  installments  of  certain  special  assessments  were  past 
due  and  requesting  that  he  promptly  pay  the  same.  Plaintiff  made 
no  answer  to  these  letters  and  took  no  action  in  reference  thereto. 
On  June  10,  1938,  defendant  served  a  demand  for  payment  upon  Eugene 
! ..ourant  and  Addle  kourant,  which  communication  warned  them  "that  if 
you  fail  to  pay  said  entire  indebtedness  within  thirty  days  from 
the  date  hereof,  the  undersigned  will  show  you  no  further  indulgence, 
and  that  the  undersigned  insists  on  a  strict  compliance  by  yon  with 
the  literal  and  strict  terms  of  said  contract,  and  if  said  entire 
indebtedness  is  not  paid  within  thirty  days  from  the  date  hereof, 
the  undersigned  intends  to  forfeit  all  your  right,  title  and  interest 
in  and  to  said  contract  and  in  and  to  the  real  estate  therein  iBBEEXg&Hfepfe 
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described,"  On  July  16,  1938,  defendant  served  a  declaration  of 
forfeiture  upon  Eugene  Mourant  and  Addie  Mourant*  On  July  5>  1938* 
plaintiff  served  upon  defendant  a  notice  in  which  he  "refuses  to 
ratify  said  contract  as  regards  any  interest  he  may  have  thereunder j 
does  repudiate  and  disaffirm  said  contract  and  all  rights  or  liability 
thereunder  on  the  ground  that  at  the  time  the  contract  was  entered 
into  between  the  parties ,  he  was  an  infant,"   Plaintiff  testified 
that  he  "never  did  any  act  in  disaffirmance  of  the  j:on tract  prior 
to  July  5,  1938."  On  August  2,  19 38,  plaintiff  ma6e  a  demand  on 
defendant  for  the  return  of  the  moneys  paid  under  the  contract, 
and  upon  the  refusal  of  defendant  to  return  the  said  moneys  he  filed 
this  suit,  on  May  1,  1939. 

A  number  of  grounds  are  arged  by  defendant  in  support  of  its 
contention  that  the  judgment  should  be  reversed.  In  our  view  of  this 
appeal  it  is  only  necessary  to  consider  one. 

Defendant  contends:  (a)  "If  plaintiff  [under  the  admitted 
facts]  had  been  of  legal  age  at  the  time  of  the  execution  of  the 
contract,  he  could  not  get  his  alleged  money  back,"  (b)  "An 
infant  must  disaffirm  his  contract  within  a  reasonable  time  after  he 
becomes  of  legal  age  and  failing  to  do  so,  he  loses  his  right  of 
disaffirmance  and  is  bound  by  the  contract  as  though  he  had  been  an 
adult  at  the  time  of  its  execution. H  Contention  (a)  is  a  meritorious 
one.  (See  our  decision  filed  this  day  in  Mout-ant  v.  The  Pullman 
Trust  &  Savings  Bank  et  al.f  Gene  No,  41,784.)  As  to  contention 
(b):  Plaintiff  admits  by  his  pleading  and  his  testimony  that  he 
did  not  disaffirm  the  contract  until  eight  years,  nine  months  and 
thirteen  days  after  he  became  of  legal  age;  that  he  did  not  file 
his  suit  until  nine  years,  seven  months  and  nine  days  after  he 
became  of  legal  age.  No  other  reasonable  conclusion  can  be  drawn 
from  the  record  in  this  case  than  that  plaintiff,  after  he  became 
of  age,  abandoned  the  contract,  and  that  the  claim  made  in  the  in- 
stant suit,  filed  after  the  declaration  of  forfeiture,  was  an 
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afterthought.  The  only  ground  for  disaffirmance  set  up  in  plain- 
tiff's pleadings  is  that  he  was  an  infant  at  the  time  the  contract 
and  the  payments  were  made. 

In  Swiney  v.  "tomackT  343  111,  278,  where  it  was  sought  to 
hold  'Yomack  liable  on  a  deed,  contract  and  notes  executed  when  he 
was  a  minor,  the  court  said  (p,  287):  "Contracts  and  notes  made 
by  infants  are  voidable  and  may  be  repudiated  within  a  reasonable 
time  after  the  infant  reaches  full  age.  (Rubin  v.  Straudberg.  288 
111.  64}   bright  v.  BuchananP  287  id.  468.)" 

In  Saylea  v.  Christie.  187  111.  420,  the  court  said  (p*  437): 
"Conveyances,  made  by  infants  in  person,  are  voidable  only, 
to  be  confirmed  or  repudiated  at  their  discretion  after  they  arrive 
at  years  of  minority.  (Cole  v.  Pennoyerf  14  111,  158;  Walker  v, 
Ellis ,  12  id,  470),  A  conveyance  of  real  estate  by  a  minor  must  be 
disaffirmed  and  repudiated  by  him  within  three  years  after  his 
majority,  or  it  will  be  upheld}  that  is  to  say,  the  time,  within 
which  an  Infant  after  reaching  majority  must  revoke  a  conveyance 
made  during  minority,  is  the  period  of  three  years  after  arriving 
at  such  majority,  A  neglect  or  failure  to  disaffirm  the  deed  within 
that  time  will  be  held  to  be  I  ratification  of  it.  (Blankenshio  v. 
Stoutj  25  111*  132}  Keil  v.  Healey,  supra  [84  111,  104]*)" 

In  Kell  v.  Healey,  84  111.  104,  the  co-art  said  (p.  107)t 
"The  time  within  which  an  infant,  after  majority,  should 
revoke  a  conveyance  made  during  minority,  can  not  be  regarded  an 
open  question  in  this  State.  In  Blankenshiu  v,  Stout^  25*  111*  132, 
it  was  held,  that  a  person  who  has  conveyed  lands  during  infancy, 
was  bound  to  disaffirm  the  deed  within  three  years  after  arriving 
at  majority,  and  a  neglect  or  failure  to  do  so  would  be  held  to  be 
a  ratification  of  the  conveyance.  This  rule  was  adopted  from 
analogy  to  a  section  in  the  Limitation  Law  of  1839,  which  required 
one  under  disability  to  bring  an  action  within  three  years  after 
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the  disability  was  removed. 

"The  sane  rule  was  adopted  in  Cole  v.  Pennoyer,  supra  [14 
111.  158],  and  we  perceive  no  reason  why  it  should  be  changed. 

"If  the  infant  has  been  imposed  upon,  and  his  lands  obtained 
for  less  than  an  adequate  consideration,  certainly  three  years  after 
he  attains  majority  is  time  enough  to  determine  that  fact,  and  bring 
an  action  to  recover  the  property." 

Since  the  last  two  cases  were  decided  the  Legislature  has 
shortened  the  period  from  three  years  to  two  years.  (See  par,  22, 
Limitations  Act  (111.  Rev.  Stat.  1941,  ch.  83,  par.  22,  sec.  21.) 

Chicago  Telephone  Co.  v.  Schulz.  121  111.  App,  573>  involved 
an  action  for  personal  injuries  wherein  the  plaintiff  had  repudiated 
a  release  given  during  her  minority  within  a  year  and  four  months 
after  she  attained  h?r  majority.  The  opinion  states  (pp.  582,  ^83) 2 

"The  plaintiff,  May  2,  1899,  when  she  was  seventeen  years 
and  between  two  and  three  months  of  age,  executed  a  release  to  the 
defendant.  June  17,  1901,  when  she  was  nineteen  years  and  four 
months  ©f  age,  she,  by  letter  to  the  defendant,  disaffirmed  the 
release.  The  court  refused  an  instruction  asked  by  defendant,  to 
the  effect  that  plaintiff  did  not  repudiate  the  release  within  a 
reasonable  time  after  attaining  her  majority.  We  are  of  opinion 
that  the  refusal  of  the  instruction  was  proper.  The  Supreme  Court, 
in  Cole  v.  Pennover.  14  111.  158;  Blankenship  v.  Stony  25  id.  116} 
Rucker  v.  Doolevr  49  lb.  377,  and  Keil  v.  Healevr  84  lb.,  104,  have 
adopted  the  rule  that  an  infant  may  avoid  a  deed  of  conveyance  of 
land,  made  during  minority,  after  attaining  majority,  within  the 
time  limited  by  the  Statute  of  Limitations  for  bringing  an  action* 
We  perceive  no  good  reason  why  this  rule  should  not  apply  equally 
to  purely  personal  actions.   The  limitation  in  sueh  cases  as  this 
is  two  years.  Hurd's  Statutes,  I903,  p.  1207,  3ee.  14.  The  plain- 
tiff repudiated  the  release  within  two  years  after  she  attained  her 
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majority,  after  which  she  brought  suit  June  20,  1901,  also  within 
the  two  years."  (Italics  ours,)  The  court,  in  that  case,  applied 
the  limitation  period  of  two  years  in  determining  the  question  as 
to  whether  plaintiff  had  repudiated  the  release  within  a  reasonable 
time  after  attaining  her  majority. 

In  Black  on  Rescission  of  Contracts  and  Cancellation  of 
Written  Instruments,  2d  Ed,  (I929),  Vol.  2,  Sec,  537*  the  author 
states;  "A  person  who  was  under  a  disability  at  the  time  he  entered 
into  a  contract,  and  who  has  the  right  to  rescind  it,  either  on 
account  of  suchdisability  or  for  other  cause,  is  not  chargeable 
with  laches  in  failing  to  take  steps  for  rescission  while  the  dis- 
ability still  continues,  but  he  must  act  with  reasonable  promptness 
after  its  removal.  Thus,  if  a  party  to  a  contract  was  an  infant  sat 
the  time  it  was  made,  and  the  contract  is  of  such  a  nature  that  he 
has  the  right  to  disaffirm  it  on  account  of  his  infancy,  he  must  do 
so  within  a  reasonable  time  after  he  attains  his  majority,  and  if 
he  falls  to  do  so,  he  will  be  held  to  have  affirmed  it," 

In  Burnet  v.  Chapin.  274  111,  App,  186,  this  division  of  the 
court  held  that  the  infant  had  a  reasonable  time  after  he  attained 
his  majority  to  disaffirm  the  contract,  and  that  his  disaffirmance 
two  months  after  he  attained  his  majority  was  manifestly  within 
the  rule. 

Plaintiff's  counsel  makes  the  strained  argument  that  plain- 
tiff had  no  cause  of  action  until  he  disaffirmed  on  July  5*  1938, 
and  that  he  had  five  years  after  that  date  in  which  to  sue  defendant, 
Plaintif f  was  nearly  thirty  years  of  age  when  he  disaffirmed.  If 
he  could  wait  until  he  was  thirty  years  of  age  before  disaffirming 
and  then  have  five  years  thereafter  in  which  to  commence  suit,  why 
could  he  not  wait  until  he  was  forty  or  fifty  years  of  age  before  he 
disaffirmed?  He  was  called  upon  to  speak  one  year,  six  months  and 
two  days  after  he  became  of  age.  He  was  again  called  upon  to  speak 
on  June  29,  1931,  one  year,  nine  months  and  seven  days  after  he  became 
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of  age.  Yet  he  did  not  speak  or  take  any  action  upon  either 

occasion. 

In  Wise  v.  Loeb.  15  Pa.  Superior  Ct.  Reports,  601,  the 
court,  in  holding  a  minor  liable  on  a  contract  and  judgment  note 
executed  during  his  minority,  said  (p„  604): 

"The  question  as  to  the  defendant's  minority,  when  the 
contract,  of  which  the  note  was  evidence  in  part,  was  entered  into, 
and  his  right  to  avoid  it  for  that  reason,  was,  we  think,  properly 
disposed  of  by  the  court  below,   'Mien  the  infant  attains  majority 
and  does  not  mean  to  stand  by  a  contract  made  in  infancy,  his  proper 
course  is  to  disaffirm  it  by  an  act  as  solemn  as  that  by  which  it 
was  madej  and  ratification  may  be  inferred  from  his  failure  to  dis« 
affirm  within  a  reasonable  time  after  coming  of  age,  as  well  as 
from  positive  recognition  of  the  contract';  8  P.  &  L,  Dig,  of  Dec, 
13997,  The  defendant  had  an  opportunity  to  be  heard  in  disaffirmance 
of  his  contract,  when  he  presented  his  petition  to  the  court  to  have 
the  judgment  opened.  It  was  his  duty,  when  first  called  upon  to 
speak,  to  disaffirm  the  contract,  if  he  intended  to  avoid  it  by 
reason  of  his  minority.  His  failure  to  do  so  must  be  regarded  as 
an  affirmance.  It  was  too  late  to  raise  the  question  upon  the 
trial." 

We  hold  that  plaintiff  did  not  repudiate  the  contract  within 
a  reasonable  period  after  he  reached  full  age. 

Plaintiff  in  this  court  seeks  to  raise  the  question  of  the 
Statute  of  Frauds,  viz.,  that  his  mother  had  no  written  authority 
to  sign  his  name  to  the  contract.  The  right  to  invoke  the  Statute 
of  Frauds  was  personal  to  plaintiff  and  he  did  not  r<%ly  upon  that 
right  in  the  trial  court.  The  statement  of  claim  alleges  that  plain- 
tiff, "by  his  mother,  Addie  Mourant,  entered  into  a  contract,"  etc., 
and  he  testified  that  he  asked  his  mother  to  sign  the  contract  and 
that  she  used  his  money  in  making  the  payments.  Plaintiff,  in  his 
notiee  of  disaffirmance,  disaffirmed  solely  upon  the  ground  of 
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infancy.  He  cannot  try  his  case  upon  one  theory  in  the  trial  court 
and  upon  another  theory  in  this  court* 

It  is  the  rule  in  this  State,  as  Stated  in  Swiney  v.  Womaok, 
supra f   that  contracts  and  notes  made  by  infants  are  voidable  and  may 
be  repudiated  within  a  reasonable  time  after  the  infant  reaches  full 
age.  It  is  also  true  that  in  determining  what  is  a  reasonable  time 
our  courts  have  sometimes  adopted  the  two  years  period  in  the  Statute 
of  Limitations  even  where  the  case  did  not  involve  the  conveyance  of 
land.  But  our  courts  have  never  held  that  "a  reasonable  time"  may 
exceed  the  two  years  period  of  time  prescribed  by  the  said  Statute 
for  bringing  an  action,  Nor  have  they  ever  held  that  the  former 
infant  can  toll  the  Statute  of  Limitations  by  delaying  his  disaffirm- 
ance after  he  becomes  of  legal  age.  Plaintiff  is  bound  by  the  con- 
tract? he  has  for  many  years  failed  to  carry  out  his  obligations  under 
it,  and  the  judgment  of  the  I  unicipal  court  of  Chicago  entered  January 
27,  194-1,  is  reversed  in  totOj, 

We  have  reversed  the  Judgment  of  that  date  in  toto  for  the 

reason  that  the  trial  court,  in  addition  to  entering  judgment  in 

favor  of  plaintiff  and  against  defendant  for  $$$6,67   also  entered 

in  the  judgment  order  a  judgment  in  favor  of  defendant  and  against 

plaintiff  in  the  sum  of  $17.50.  Plaintiff  has  filed  a  cross-appeal 

as  to  the  Judgment  against  him  and  he  has  properly  raised  and  argued 

the  action  of  the  trial  court  in  entering  said  judgment.  Defendant 

has  not  seen  fit  to  answer  plaintiff's  argument  as  to  the  cross-appeal 

and  we  must  conclude  that  defendant  concedes  that  the  entry  of  the 

judgment  in  its  favor  was  unwarranted, 

JUDGMSNT  ORDER  ENTERED  JANUARY. 
27,  1941,  REVERSED  IN  TOTO* 

Sullivan  and  Friend,  JJ,,  concur „ 
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T.  )  A/PEAL  1/tOU  jffRCVIT   COURT, 


JAY  R,  HOUGHTBLING,  HELEN  )  /  CO§K  C( 
HOUGHTBLING  and  PIONEER/  )#  I  J 
TRUST  &  SAVINGS  COMPANY  a      W  *~ 

Appellants.      )    Ol  4  i«A»  568 

MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  TEE  COURT* 

Jay  R.  Houghtellng  and  his  wife,  Helen,  were  owners  of  a 
two-story  building  on  Pullerton  avenue,  Chicago,  which  was  main— 
tained  and  managed  for  them  by  the  Pioneer  Trust  &  Savings  Bank. 
The  building  consisted  of  a  store  with  an  apartment  above,  which 
was  occupied  under  a  month-to-month  tenancy  by  plaintiff *s  family, 
including  her  married  son.  Plaintiff  fell  and  was  injured  on  a 
stairway  leading  from  the  vacant  store  to  the  basement  of  the 
building.  She  brought  suit  against  the  Houghte lings  as  owners 
and  the  bank  as  manager  of  the  premises,  upon  the  theory  that 
the  stairway  was  common  to  all  the  tenants,  but  on  trial  she 
amended  her  complaint  to  the  theory  that  she  was  an  invitee  in 
the  use  of  the  stairway,  which  was  alleged  to  have  been  carelessly 
and  negligently  maintained  in  a  dangerous  and  unsafe  condition. 
Trial  by  jury  resulted  in  a  verdict  and  judgment  against  all  de- 
fendants for  $7*500,  from  which  they  have  taken  this  appeal. 

The  salient  facts  taken  from  a  record  embracing  some  700 
pages  may  be  summarized  as  follows.  The  premises  consist  of  a 
25-foot  frontage  facing  south  on  Fullerton  avenue,  improved  with 
a  brick  building  consisting  of  a  basement,  a  store  on  the  first 
floor  and  an  apartment  on  the  second  floor.  The  entrance  to  the 
store  Is  by  a  door  in  the  center  of  the  premises  on  Fullerton 
avenue  and  another  door  in  the  rear.  Inside  the  store,  about 

halfway  between  the  front  and  rear  and  on  the  west  side  tlr  reof , 
was  a  stairway  used  only  by  the  occupants  of  the  store  for  entering 
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and  leaving  the  basement.  There  is  no  stairway  inside  the  build- 
ing which  gives  the  second— floor  tenant  access  from  the  second 
floor  to  the  basement.  Access  to  the  basement  by  the  tenant  of 
the  apartment  is  through  an  outside  stairway  in  the  rear  of  the 
premises.  An  outside  door  at  the  west  side  of  the  front  of  the 
building  leads  through  the  hallway  to  the  second  floor,  and  a  door 
Just  inside  this  doorway  affords  entrance  into  the  store.  In  the 
rear  of  the  building,  in  addition  to  the  basement  stairway  which 
is  outside,  there  is  also  an  outside  stairway  leading  to  the  back 
porch  of  the  second-floor  apartment,  which  is  intended  for  the  use 
of  the  second-floor  tenant  only. 

November  27,  1937  both  the  store  and  the  apartment  were 
vacant.  On  that  day  plaintiff's  son  Frank  Pietrolonardo,  on 
behalf  of  his  father  and  mother,  made  inquiry  at  the  bank  with 
respect  to  leasing  the  apartment.  He  talked  to  Uv.   Edward  J, 
Kucera,  secretary  of  the  bank,  who  told  him  the  rent  would  be  $30 
a  month  and  gave  him  the  keys  so  that  he  might  inspect  the  premises 
with  his  mother  and  his  wife.  On  the  tour  of  inspection  he  attempted 
to  gain  access  to  the  basement  from  the  rear,  where  he  found  a  wooden 
and  also  a  steel  door.  He  testified  that  he  opened  the  wooden  door 
but  found  the  steel  door  frozen  to  the  ground.  Returning  to  the 
bank,  he  had  further  conversation  with  Kucera  and  testified  that 
he  told  him,  "I  am  not  going  to  use  the  back  stairway  the  way  it 
is  now.  If  you  will  let  us  use  the  front  stairway,  make  some  kind 
of  agreement  about  that,  I  will  take  it,  otherwise  I  wonH,"  to 
which  Kucera  is  said  to  have  replied,  "I  will  give  you  keys  of  the 
store  and  if  anybody  should  come  over  here  I  will  send  them  over 
there  and  you  show  them  the  store."  After  further  surveying  the 
premises  Prank  complained  about  the  back  stairway,  saying  there 

were  four  or  five  inches  of  ice  there,  that  the  back  basement  door 
could  not  be  opened  because  it  was  frozen  from  the  outside,  and  that 
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he  then  made  an  agreement  with  Kucera  by  which  plaintiff *s  family 
could  use  the  stairway  leading  from  the  store  to  the  basement,  so 
long  as  the  store  remained  vacant,  with  the  understanding  that 
as  soon  as  the  store  was  leased,  he  and  his  family  would  probably 
move  out. 

The  Pietrolonardo  family  moved  into  the  apartment  December 
10,  1937,  Plaintiff  testified  that  December  24  a  man,  whose  name 
is  not  disclosed  by  the  evidence  and  whose  description  is  only 
vaguely  given,  rang  the  door  bell  and  said  that  he  had  been  sent 
there  by  the  bank  as  a  prospective  tenant  of  the  store.  Plaintiff, 
who  spoke  very  little  pnglish  and  testified  through  an  interpreter, 
thereupon  called  her  son,  who  was  in  the  bathroom,  and  he  asked  her 
to  show  the  store,  which  she  proceeded  to  do.  After  viewing  the 
premises,  this  man  asked  to  see  the  basement.  Plaintiff's  family 
had  been  using  the  basement  to  wash  their  clothes  and  to  store 
some  of  their  personal  effects.  The  day  before  she  had  washed 
some  clothes,  and  her  testimony  was  to  the  effect  that  she  intended 
going  to  the  basement  with  the  prospective  tenant  for  the  dual  pur- 
pose of  showing  him  the  basement  and  gathering  the  clothes  which 
she  had  hung  there  the  day  before.  She  opened  the  door  to  the 
basement,  put  her  hand  against  the  wall  and  turned  on  the  light 
as  she  started  downstairs.  The  defect  in  the  stairway  of  which 
she  complains  was  a  structural  defect  which  had  been  in  the  same 
condition  since  the  building  was  erected.  The  subfLooring  of  the 
store  projected  about  an  inch  and  one-half  farther  than  the  hardwood 
flooring.  The  light  in  the  basement  cast  only  scant  illumination  on 
the  landing,  and  as  plaintiff  was  about  to  descend  the  stairway 
through  the  door  from  the  store,  her  heel  caught  on  this  subfloorlng 
projection  and  she  fell  down  the  stairs  and  fractured  her  arm.  She 
testified  that  the  man  whose  name  was  not  given  or  asked  assisted 
in  carrying  her  upstairs.  The  accident  was  not  reported  to  any 
of  defendants  until  April  1938  some  four  months  later,  when  Kucera 
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came  to  the  apartment  to  serve  a  five-day  notice  on  plaintiff's 
family  for  failure  to  pay  rent.  He  observed  plaintiff's  arm  in  a 
sling  and  she  then  told  him  that  she  had  fallen  on  the  basement 
stairway.  The  Pietrolonardo  family  vacated  the  premises  about  three 
months  thereafter. 

Among  the  various  reasons  urged  for  reversal,  defendants  con- 
tend that  the  manifest  weight  of  the  evidence  is  in  their  favor  on 
all  questions  at  issue  and  that  the  court  should  have  directed  a 
verdict  in  their  favor.  The  original  complaint  proceeded  on  the 
theory  that  this  was  a  stairway  used  in  common  by  the  tenants  and 
the  public.  On  hearing  of  the  motion  for  a  new  trial,  plaintiff 
had  leave  to  amend  her  complaint  on  its  face  by  inserting  the  words 
"at  the  invitation  of  the  defendants  and  each  of  them,"  thus  predi- 
cating her  right  to  recovery  on  the  theory  that  she  was  an  invitee 
and  abandoning  the  common  stairway  theory.  Defendants  argue  that 
the  original  complaint  clearly  shows  that  the  pleader  had  not  been 
told  about  any  agreement  for  use  by  plaintiff's  family  of  the  stair- 
way leading  from  the  store  because  of  any  lease  or  agreement  made 
with  Frank  at  the  time  of  the  leasing,  and  that  the  pleader  had  in 
mind  only  that  there  was  a  common  stairway  for  the  use  of  all  tenants 
and  the  public  in  general,  and  they  say  that  the  amendment,  made  so 
late  in  the  proceeding,  constitutes  an  admission  "that  the  story 
and  the  theory  were  changed  between  the  date  of  the  drafting  of  the 
complaint  and  the  trial,"  and  was  necessitated  by  the  fact  that 
the  theory  of  the  original  complaint  could  not  be  sustained  by  the 
evidence  adduced  upon  the  trial.  It  appears  from  the  record  that 
in  December  1938  defendants  sent  an  investigator  and  a  court  re- 
porter to  ascertain  how  plaintiff  had  been  injured,  and  counsel 
say  that  in  an  inquiry,  in  which  the  whole  Pietrolonardo  family 
participated,  the  questions  propounded  and  the  answers  made  indicated 
that  plaintiff  had  gone  into  the  basement  to  fire  the  furnace j  that 
v  r  son  who  was  upstairs  when  she  fell  heard  her  cry  out  and  carried 
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her  upstairs,  and  defendants  argue  that  the  story  about  the  prospec- 
tive tenant  is  fictitious  and  that  plaintiff  was  not  injured  in  the 
manner  or  under  the  circumstances  to  which  she  testified.  As  further 
support  of  this  contention  it  is  urged  that  no  report  of  the  accident 
was  made  to  defendants  until  four  months  later,  when  notice  was 
served  upon  them  for  failure  to  pay  rent;  that  they  moved  from  the 
premises  in  the  early  hours  of  the  morning  in  July  of  1938  and 
instituted  suit  shortly  thereafter. 

Defendants  take  the  position  that  plaintiff  was  either  a 
trespasser  or  a  licensee,  to  whom  they  owed  no  such  duty  as  is 
required  to  be  accorded  an  invitee.  They  were  justified  in  trying 
the  case  on  that  theory.  After  a  careful  examination  of  the  evi- 
dence we  have  reached  the  conclusion  that  the  verdict  is  contrary 
to  the  manifest  weight  of  the  evidence  upon  the  newly  adopted  theory 
under  which  plaintiff  now  seeks  to  justify  the  verdict.  Because  the 
cause  may  have  to  be  retried,  we  refrain  from  commenting  extensively 
on  the  evidence. 

The  Judgment  of  the  Circuit  court  is  accordingly  reversed 

and  the  cause  remanded  for  retrial* 

JUDGMENT  REVERSED  AND  CAUSE 
REMANDED, 

Scanlan,  P,  J.,  and  Sullivan,  J,,  concur* 
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WILEY  W,  MILLS,  trustee, 
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MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT, 

Plaintiff  originally  sued  in  assumpsit  on  a  written  contract 
for  attorney's  fees  previously  accrued,  with  an  additional  claim 
under  common  counts  for  subsequent  services  which  were  reduced  to 
judgment  and  are  not  herein  questioned.  On  the  written  contract 
defendant  Grady  had  judgment,  which  was  reversed  on  appeal  and 
remanded  for  retrial,  with  the  suggestion  that  the  cause  be 
transferred  to  the  chancery  side  under  amended  pleadings  to  be 
filed  (case  No.  38285,  not  published).  The  cause  was  redocketed, 
transferred  as  suggested  in  our  opinion,  an  amended  and  supplemental 
answer  was  filed  by  defendants  attacking  the  contract  for  fraud 
and  duress,  and  a  counterclaim  was  also  filed  on  like  grounds  asking 
the  return  of  certain  notes,  mortgages  and  documents  upon  which 
plaintiff  based  his  claim.  The  matter  was  referred  to  a  master 
who,  after  an  extended  hearing  embracing  a  voluminous  record, 
found  that  the  aggregate  charge  In  excess  of  $17,000  made  by 
plaintiff  for  services  rendered  was  not  excessive  or  unreasonable 
and  recommended  that  defendant  Grady's  counterclaim  be  dismissed 
for  want  of  equity.  In  the  course  of  the  litigation  an  involuntary 
petition  in  bankruptcy  was  filed  against  Grady  in  1935#  and  his 
trustee,  Wiley  TKf.  Mills,  had  leave  to  join  in  the  proceeding.  This 
appeal  is  prosecuted  by  Grady  and  Mills,  as  trustee,  to  review  the 
decree  entered  by  the  chancellor  pursuant  to  the  master's  recom- 
mendations* 

Although  the  evidence  as  to  the  material  issues  involved 
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is  sharply  conflicting,  there  is  no  dispute  as  to  certain  salient 
facts.  Hamilton,  an  attorney  at  law,  was  first  retained  by  the 
defendant  Grady  October  1,  1930  to  represent  him  in  divorce  proceed- 
ings then  pending  in  the  Superior  court.  The  cause  was  determined 
adversely  to  Grady  and  the  decree  was  affirmed  by  the  Appellate 
court.  Hamilton  also  claims  to  have  served  Grady  in  other  matters, 
including  an  equity  proceeding  wherein  one  Regan  sought  to  establish 
a  partnership  in  one-half  of  valuable  properties  owned  by  Grady, 
but  no  proof  was  offered  as  to  the  time,  amount  or  value  of  such 
services.  There  is  evidence  of  record,  most  of  which  is  denied 
by  Grady,  that  Hamilton  rendered  statements  of  account  on  various 
dates  between  October  1,  1930  and  September  21,  1931,  and  that 
letters  passed  between  the  parties  wherein  Grady  acknowledged 
the  receipt  of  bills  for  services  and  indicated  that  he  would  try 
to  arrange  for  payment,  at  the  same  time  criticizing  the  amount 
charged  by  Hamilton.  The  oral  agreement  for  payment  of  fees  to 
Hamilton,  purported  to  have  been  made  when  he  was  first  retained 
to  represent  Grady  in  the  then  pending  divorce  proceeding,  is  the 
subject  of  considerable  conflict.  Grady  asserts  that  Hamilton 
then  agreed  to  substitute  for  counsel  of  record  and  to  assume  sole 
charge  of  his  interests  for  a  fee  not  to  exceed  $1,500.  JBsx£i£BOC 
Hamilton  contends  that  they  agreed  upon  a  retainer  of  $1,500  and 
also  $100  a  day  and  $15  or  $20  an  hour  for  part  time#  The  master's 
finding  is  contrary  to  both  versions,  sustaining  Hamilton  as  to  the 
retainer  but  finding  that  Grady  promised  to  pay  such  further  compen- 
sation "as  would  be  reasonable."  In  any  event,  Grady  failed  or 
refused  to  pay  the  bills  which  Hamilton  says  he  rendered  from  time 
to  tine,  and  the  crisis  in  their  relationship  was  reached  in  the 
fall  of  1931.  Before  that  time  Grady  had  paid  Hamilton  $3,027  in 

cash,  which  is  admitted,  and  he  testified  that  this  was  in  full 
and  that  he  never  agreed  to  pay  more* 
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Hamilton  testified  that  in  1931,  after  a  decree  had  been 
entered  against  Grady  in  the  divorce  proceeding  and  affirmed  by 
the  Appellate  court,  he  advised  Grady  that  he  would  no  longer 
represent  him  unless  his  bills  were  paid.  Letters  passed  between 
the  parties,  culminating  in  two  meetings  between  them  shortly 
before  the  execution  of  the  written  agreement  upon  which  Hamilton's 
suit  is  predicated.  Hamilton  had  prepared  the  written  agreement 
containing  a  settlement  and  account  stated  and  an  undertaking  by 
Grady  to  guarantee  payment  of  two  mortgage  notes,  one  executed  "by 
William  M,  Hickey  in  I927  for  $9,000,  payable  in  three  years,  owned 
and  held  by  Grady,  and  one  note  for  $5,000  made  by  Grady,  as  trustee, 
on  September  1,  193°*  wherein  he  promised  to  pay  to  his  own  order, 
three  years  after  date,  the  sum  of  $5,000  with  interest.  These 
notes  were  turned  over  to  Hamilton,  and  the  settlement  agreement, 
bearing  date  October  1,  1931,  which  is  the  principal  subject  of 
controversy  between  the  parties,  wherein  Grady  acknowledged  an 
indebtedness  to  Hamilton  for  his  services  in  the  sum  of  $13,959* 
was  then  presented  to  Grady  for  signature.  The  material  portions 
of  the  agreement  read: 

"That  in  consideration  of  the  mutual  covenants  and  agree- 
ments herein  contained  to  be  kept  and  performed  by  each  of  the 
parties  hereto  the  said  parties  agree  to  and  with  each  other  as 
follows : 

"Party  of  the  first  part  acknowledges  himself  to  be  indebted 
to   party  of  second  part  in  the  su»  of  Thirteen  Thousand  Nine 
Hundred  Fifty-Uine  ($13,959*00)  Dollars  for  disbursements  made  and 
services  rendered  by  the  party  of  the  second  part  for  and  on  behalf 
of  or  at  the  request  of  party  of  first  part  prior  to  the  first  day 
of  October,  A.  D.  1931>  and  in  consideration  thereof  hereby  assigns, 
sets  over  and  transfers  to  the  party  of  the  second  part  two  certain 
trust  deeds  conveying  real  estate  in  the  City  of  Chicago,  and  note? 
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secured  thereby  for  the  aggregate  principal  sum  of  Fourteen 
Thousand  ($14,000.00)  Dollars,  said  trust  deeds  being  recorded 
in  the  Recorders  office  ©f  Cook  County,  Illinois,  as  documents 
Sos,  9874376  and  10769585  respectively.  The  party  of  the  first 
part  hereby  guarantees  the  payment  of  said  notes  according  to  the 
termc  and  conditions  thereof  and  according  to  the  terms  of  the 
respective  trust  deeds  securing  same  and  shall  not  be  released  from 
this  guarantee  except  by  payment  in  cash« 

"Party  of  the  second  part  hereby  settles  the  amount  of  the 
indebtedness  from  party  of  first  part  to  the  party  of  the  second 
part  in  the  sum  of  Thirteen  Thousand  Nine  Hundred  Fifty-Nine 
($13,959*00)  Dollars  and  agrees  to  accept  therefor  said  trust  deeds 
and  notes  above  mentioned  according  to  the  provisions  hereof* 

"It  is  further  agreed  that  the  party  of  the  second  part 
shall  have  full  power  and  authority  to  sell,  assign  and  deliver 
said  Trust  Deeds  and  notes,  or  any  part  thereof,  at  any  time  and 
in  the  event  of  such  sale  the  party  of  the  first  part  will  pay  the 
party  of  the  second  part  any  discount  which  the  party  of  the  second 
part  may  allow  thereon  not  to  exceed  fifteen  par  cent. tt 

Hamilton's  case  is  predicated  upon  the  theory  that  the  mere 
introduction  of  his  contract  and  of  his  notes  and  mortgages  pur- 
porting to  be  assigned  and  guaranteed  thereby  entitles  him  to 
recovery  without  any  showing  of  the  amount  or  value  of  the  legal 
services  rendered  by  him,  and,  in  fact,  no  such  proof  was  offered. 
Defendants,  on  the  other  hand,  contend  that  the  services  were  fully 
paid  for  In  cash,  that  the  evidence  affirmatively  establishes;  that 
the  contract  and  assignments  were  obtained  by  fraud  and  duress,  that 
Hamilton  being  Grady's  attorney  at  the  time,  it  was  incumbent  on  him 
affirmatively  to  show  the  fairness  of  the  contract,  the  nature  and 
extent  of  the  services  and  the  value  thereof,  and  that  Hamilton's 
refusal  to  disclose  such  facts  precludes  his  recovery* 


iq  etf^ss  ' 

•  iJ 

&$n  ,  <     .  . 

I  ...  ,  <j8<!SdV  X 

®$  gnJ- 

mil  b»B»elaTi  ocf  don  Ilaria  ban  ssujs  §£.:  :599b  Sus-iS  svictse. 

:s  secfosiswa  airL1 

ft  >           X^ibSI" 

..'■isq  tixft  to  xj%&%  m.c'                    :  bat 

-  lit  msz  edi  at  cfijeq 

■   i                                ■  ■  ,   . 

slu               :o±eivoi  [£  ee^ofl  fins 

aq  fcnor                                  arfcfr  d",  m  W&Wl  si  JI" 

-Jtsa 

IXiw  Jssq  tfaill  erf  J-  to  xin&q  ario    el  a&  at 

,    lo  \cK  d-ieq   hi.  A3  lo  Tjtf'isq 

".cfnoo  teq  ri9i..  oi  Jon  d  woIIb  \aii 

-  ■  .        •  '  i 

iiom  ba  aid  lo  fins  tfo.  •.        ■  rtfnl 

od"  mlA  zal$i$n  :iQG$a&i&is%  5ns  Jbensiser;  so  Unoq 

J   lo  gn,i: 
:  t^ojsl  ni  s   .       ,   .". :    . 
TClXxft  So  erii  no  %z3asbn&1&(l 

ssrieiltf-.-'fis  xI^vJ^Barcri'':;        :  ,  btsq. 

^  es  bos  o;    '.  "sxW 

law  J-i   ^  •  •  >  .:.*xbsiQ  snJtocf  nooIiaifiH 

feu  '     ;oo  ©xtf  vIb!  osi$  woxte  ocfr  \Isvi  ;*££■•■.. 

EUl  tl09i?ifi;t  ox;X3V  arid-  ,  ;  ivisa  ed3  to  tfnejfxs 


-5- 

These  contentions  lead  to  the  principal  question  to  be  deter- 
mined, namely,  whether  the  relationship  of  attorney  and  client 
existed  at  or  about  the  time  the  contract  was  made  and  what 
"pressure"  or  "duress"  was  exerted  by  Hamilton  in  inducing  Grady 
to  enter  into  the  agreement.  Upon  this  question  there  is  consider- 
able conflict  in  the  evidence,  Hamilton  had  carried  on  the  divorce 
proceeding  for  Grady  through  deeree  and  until  after  the  decree  was 
affirmed  in  the  Appellate  court.  There  was  still  time  within  which 
to  apply  for  leave  to  appeal  to  the  Supreme  court  of  Illinois,  The 
Regan  case  was  also  pending,  Hamilton  testified  that  he  told  Grady 
that  "either  he  sign  that  guarantee  or  that  I  would  have  to  part 
company  with  him  and  he  would  have  to  carry  on  his  case  alone,"  and 
Grady  says  that  Hamilton  demanded  that  he  sign  the  contract  before 
he  would  do  anything  further  in  the  Regan  case,  and  also  that  he 
threatened  to  turn  over  Grady* s  evidence,  betray  him  to  his  adver- 
sary, and  destroy  him  financially,  Hamilton  denies  these  charges. 
Aside  from  Grady's  evidence  and  that  of  Hamilton,  there  is  the 
latter 's  admission  that  he  put  "pressure"  on  Grady  to  sign  the 
agreement. 

Two  other  witnesses  testified  to  circumstances  which  throw 
some  light  on  the  matter.  One  of  these  was  Clara  Berger,  who 
performed  stenographic  and  secretarial  work  for  Grady  from  1924  to 
1935*  She  testified  that  she  first  met  Hamilton  in  September  1931 
in  Grady1 s  office;  that  she  was  familiar  with  the  lawsuit  wherein 
Regan  was  seeking  to  establish  a  partnership  with  Grady,  and  was 
present  at  a  rather  heated  conversation  between  Grady  and  Hamilton 
September  30,  1931j  that  Hamilton  came  in  with  some  papers  in  his 
pocket  and  went  into  Grady's  office.  Miss  Berger  remained  in  the 
reception  room  and  she  then  heard  Hamilton  ask  Grady  to  sign  the 
papers.  The  conversation  grew  louder  and  louder,  "and  the  first 
thing  you  know  tor,  Grady  was  shouting  about  it  and  he  said  Mr, 
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Hamilton  was  trying  to  take  unfair  advantage  of  him  by  asking  him 
to  sign  an  agreement  like  that,  and  Mr.  Hamilton  said  something  to 
the  effect  that,  if  he  didn't  agree  to  those  terms  that  he  would 
turn  over  information  to  the  other  side,  meaning  the  people 
representing  Regan,  Mr.  Grady  got  angry  about  that  and  said  he 
would  disbar  him  for  it,  and  came  out  to  the  outer  office  and  he 
asked  me  if  I  had  heard  what  he  had  said,  and  I  said,  *Yesy*tt  She 
further  testified  that  she  heard  no  conversation  with  respect  to 
attorney's  fees,  and  denied  having  typed  a  letter  purported  to  have 
been  written  by  Grady  in  answer  to  Hamilton's  demand  for  payment  of 
his  bills,  which  Grady  testified  that  he  had  never  signed  or  written, 
although  the  master  found  adversely  to  him  on  this  phase  of  the  case. 

In  further  corroboration  of  his  defense  Grady  produced  an 
attorney,  Henry  N,  Miller,  who  testified  that  he  had  represented 
Grady  in  several  cases  dating  back  over  a  period  of  ten  years  or 
more.  In  the  course  of  that  relationship  he  had  contact  with 
Hamilton  in  the  early  part  of  October  1931.  He  recalled  the  first 
hearing  at  which  testimony  was  taken  in  the  Regan  case  before 
Master  Robert  Dunn  and  fixed  the  date  as  September  29,  1931«  Between 
that  time  and  October  6  he  had  a  conversation  with  Hamilton  in  his 
office  wherein  the  latter  told  him  that  he  had  been  over  to  see  Grady 
and  had  asked  him  to  sign  some  papers  relating  to  fees  for  services 
but  that  Grady  had  refused  to  execute  the  agreement^  that  he  had  told 
Grady  he  "wanted  that  contract  signed,  and  if  he  did  not  sign  it,  he 
would  ruin  his  cases.  ***  in  that  conversation  Hamilton  said  that  he 
put  the  pressure  on  Grady  very  strong.  He  told  me  he  got  the  papers 
signed  by  Grady,"  Whether  actual  duress  was  exerted  upon  Grady  is 
a  question  upon  which  we  need  not  express  an  opinion,  but  the  testi- 
mony of  these  two  witnesses  corroborates  Hamilton's  admission  that 
he  put  "pressure"  upon  Grady  to  get  the  contract  signed  and  that  he 
told  him  "either  he  sign  that  guarantee  or  ***  I  would  have  to  part 
company  with  him  and  he  would  have  to  carry  on  his  case  alone." 
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Plaintiff  cites  our  former  opinion  as  his  warrant  for 
relying  solely  upon  his  purported  written  contract,  but  we  do 
not  think  it  is  susceptible  of  this  interpretation.  Plaintiff 
having  originally  sued  in  assumpsit  and  equitable  considerations 
having  been  interposed  by  way  of  defense,  we  merely  held  that  the 
introduction  of  the  notes  was  prima  facie  evidence  of  plaintiff's 
claim,  and  suggested  upon  reversal  that  when  the  case  was  redoeketsfi, 
if  defendant  so  desired  he  might  seek  a  transfer  from  the  common  lav 
to  the  chancery  side  of  the  court  "where,  upon  amended  pleadings, 
the  consideration  for  the  instruments  may  be  impeached  for  fraud 
or  duress,  and  if  the  evidence  warrants  it  the  instruments  may  be 
set  aside,  but  upon  such  terms  as  are  equitable  and  just  between 
the  parties."   The  courts  of  this  state  have  consistently  held 
that  when  a  client  attacks  as  unconscionable  a  contract  with  his 
attorney,  whether  it  be  for  the  exeessiveness  of  the  attorney's 
fees  or  for  any  other  unfairness  between  the  client  and  attorney, 
the  client  is  not  required  to  establish  fraud  or  imposition,  but 
the  burden  of  proof  is  upon  the  attorney  to  show  that  the  contract 
was  entered  into  fairly,  that  the  client  was  fully  advised  on  all 
the  facts,  their  adequacy  and  equity;  and  that  upon  the  attorney's 
failure  to  make  such  proof,  equity  treats  the  case  as  one  of  con- 
structive fraud.  Jennings  v.  McConnel,  17  111.  148j  Gorans on  v„ 
Solomonson^  304  111*  App,  80,  Other  decisions  and  authorities 
dealing  with  the  same  subject  matter  and  following  this  doctrine 
are  Ankrom  v.  Doss,  270  111,  4pp,  464j  Robinson  v.  Sharp,.  201  111. 
86;  Warner  v.  Flackn  278  111*  303;  and  2  Pomeroy  Eq.  Jur.,  sec, 
960.  The  rule  is  not  limited  to  transactions  concerning  the 
property  involved  in  the  litigation,  but  applies  to  any  dealings 
between  attorney  and  client,  including  contracts  for  fees  and  notes 
given  therefor.  Ankrom  v.  PossP  270  111.  App.  464;  Faris  v, 
Briscoe,  78  111.  App,  242.    It  has  also  been  held  that  before 
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making  any  agreement  with  his  client,  the  attorney  must  disclose 
all  information  which  might  affect  the  client's  decision  to  agree 
to  the  contract,  Broholm  v.  Anderson,  178  111.  App.  623$  Robinson 
v.  SharPp  201  111,  86*  In  conformity  with  this  doctrine  it  was 
incumbent  upon  Hamilton  to  furnish  the  detailed  facts  and  computations 
upon  which  the  substantial  fee  which  he  claimed  was  predicated, 

Hamilton  takes  the  position,  however,  that  the  relationship 
of  client  and  attorney  did  not  exist  when  the  agreement  was  made, 
contending  that  he  had  terminated  the  relationship  about  October  1, 
1931.  He  insists  that  although  the  agreement  bears  date  October  1, 
1931>  it  was  not  signed  until  January,  19 32*  and  then  upon  Grady's 
insistence  that  the  relationship  be  resumed  because  of  Hamilton's 
familiarity  with  the  divorce  proceeding,  as  to  which  there  was  still 
time  to  apply  for  leave  to  appeal  to  the  Supreme  court,  and  because 
of  his  familiarity  with  the  Regan  case.  Grady,  on  the  other  hand, 
insists  that  the  contract  was  presented  to  him  about  the  date  that 
it  bears  and  was  actually  signed  October  5.  The  master,  evidently 
placing  greater  credence  in  Hamilton's  testimony,  sustained  his  con- 
tention as  to  the  date  of  the  signing  of  the  contract  and  found  that 
the  relationship  had  in  the  interim  been  severed.  The  testimony  of 
both  parties  indicates  that  the  preservation  of  the  relationship  of 
client  and  attorney  was  the  impelling  motive  for  the  execution  of 
the  agreement.  Hamilton  load  conducted  the  divorce  suit  both  in  the 
trial  court  and  in  the  Appellate  court,  and  it  was  his  familiarity 
with  the  case  which  undoubtedly  prompted  Grady  to  desire  his  con- 
tinuance with  the  case  for  the  preparation  of  a  petition  for  rehearing 
in  the  Appellate  court  and  a  petition  for  leave  to  appeal  to  the 
Supreme  court.  Disregarding  Grady's  testimony  that  he  continued 
with  Hamilton  because  of  his  threat  to  injure  him  in  the  Regan  case, 

it  was  undoubtedly  because  of  Hamilton^  familiarity  with  the  divorce 
proceeding  that  he  was  able  to  exert  "pressure,"  as  he  says,  to  secure 
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Grady's  signature  to  the  contract.  These  considerations  evidently 
did  not  enter  into  the  master's  recommendation?.,  but  they  are  of 
controlling  importance,  and  under  the  consistent  ruling  in  this 
and  other  states,  the  law  will  not  lend  its  support  to  an  agreement 
procured  under  such  circumstances. 

Accordingly,  we  are  of  opinion  that  upon  the  record 
presented  the  agreement  is  not  susceptible  of  enforcement.  We 
do  not  pass  upon  the  question  whether  Hamilton  is  entitled  to 
additional  fees  or  the  amount  thereof,  but  upon  further  hearing 
it  will  be  incumbent  upon  him  to  adduce  competent  evidence  as  to 
the  amount  of  the  services  that  he  claims  and  the  extent  thereof, 
so  that  the  chancellor  may  determine  whether  he  is  entitled  to 
additional  compensation  and  the  amount,  if  any,  to  be  awarded  to 
him0  His  admission  that  he  had  never  given  Grady  any  statement 
or  information,  and  his  failure  to  furnish  detailed  proof  of  the 
character  and  extent  of  his  services,  make  it  Impossible  for  us 
to  determine  whether  he  is  entitled  to  additional  fees  or  the 
extent  thereof,  and  the  opportunity  to  make  such  showing  will  be 
presented  to  him  upon  further  hearing. 

Some  dispute  arises  between  the  parties  as  to  the  question 
of  the  master's  costs  and  expenses.  This  matter  can  be  readily 
ascertained  by  the  chancellor  from  facts  to  be  presented  to  him 
and  is  left  for  further  determination  of  the  court. 

The  decree  of  the  Circuit  court  is  accordingly  reversed 
and  the  cause  remanded  with  directions  to  grant  the  relief  prayed 
by  the  counterclaim  and  to  afford  plaintiff  an  opportunity  to  pro- 
ceed further,     if  he  so  desires,  upon  the  question  of  such  fair 
and  reasonable  attorney's  fees  as  he  may  be  able  to  establish  lay 
competent  evidence, 

DECREE  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS * 

Soanlan,  P,  J.,  and  Sullivan,  J.,  concur* 
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ROBERT  L.  HASSENAJJSr',   alninor^ 
by  ISO  J.  HASSENHJER,  Ms  father 
and  next  friend,  /  I 

ipellef, 


P.  W.  WOOLWORTH  COA,  a  corporation, 
Appellant.  '" 
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MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Robert  L.  Hassenauer,  a  minor,  by  his  father  and  next 
friend,  brought  suit  against  F.  W»  Woolworth  Company  for  false 
imprisonment  by  defendants  agents  and  employees  who  are 
alleged  to  have  been  acting  within  the  scope  of  their  authority 
and  without  any  right  or  provocation.  Trial  by  jury  resulted 
in  a  verdict  and  Judgment  for  plaintiff  in  the  sum  of  $25>0, 
from  which  defendant  appeals. 

The  essential  facts  disclose  that  Robert  Hassenauer, 
fourteen  years  of  age,  entered  defendants  store  at  18  North 
State  street,  Chicago,  in  the  early  afternoon  of  October  22, 
1940,  together  with  two  companions,  Don  and  Robert  Murphy.  They 
bought  two  donkey  pins  in  the  store,  and  after  making  other  pur- 
chases, started  to  walk  out.  They  were  accosted  by  Harold  Brown, 
the  floorwalker,  and  William  J.  Korn,  floor  supervisor,  who 
accompanied  Brown.  Plaintiff  testified  that  Robert  Murphy  was 
stopped  first  and  then  two  men  "grabbed"  the  boys;  one  man  had 
Robert  Murphy  by  the  arm  and  the  other  had  Don  and  the  plaintiff. 
They  were  taken  downstairs  through  the  store  and  cafeteria,  to 
a  room  marked  "For  Employees  Only,"  a  distance  of  several 
hundred  feet.  The  store  was  fairly  crowded  with  customers  at 
the  time.  On  the  way  down  plaintiff  asked  one  of  the  men,  "What 
is  wrong?"  and  the  man  replied,  "You  will  find  out."  According 

to  plaintiff's  testimony,  when  they  reached  the  room  in  the  base- 
ment to  which  they  had  been  taken,  the  boys  were  told  to  empty 
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their  pockets.  One  of  the  men  searched  Robert  Murphy,  but  did  not 
place  his  hands  on  plaintiff ts  person  or  clothes.  Shortly  there- 
after one  of  the  men  left  the  room  for  several  minutes,  then  came 
back,  told  the  boys  to  "grab"  their  stuff  and  come  upstairs.  On  the 
way  up  the  boys  walked  in  front  and  the  men  followed  them.  While 
the  boys  were  still  in  the  basement  plaintiff  heard  one  of  the  men 
say,  "Why  don't  you  go  upstairs  and  ask  the  lady  if  she  sold  the 
pins?"  Reaching  the  main  floor,  the  boys  walked  to  a  counter  with 
Brown  and  Korn,  and  there  one  of  the  men  asked  the  salesgirls  if 
they  had  sold  pins  to  the  boys.  One  of  them  replied  that  she  had 
done  so.   Thereupon  the  boys  were  released,  and  as  they  were  walk- 
ing out  of  the  store  one  of  the  men  said,  "I  hope  there  are  no  hard 
feelings."  About  fifteen  minutes  elapsed  between  the  time  they 
were  apprehended  and  released. 

The  complaint  alleged  "That  the  defendant,  by  certain  of 
its  servants,  then  and  there  engaged  in  their  master's  business  and 
acting  within  the  scope  of  their  authority  as  such  servants,  with 
force  and  arms,  and  without  any  right  or  provocation,  wantonly  and 
wilfully  laid  hold  of  the  plaintiff  and  then  and  there  compelled 
plaintiff  to  accompany  them  through  its  said  store  and  down  certain 
stairs  and  along  and  through  certain  parts  of  the  said  store  and 
into  a  certain  room  ***  and  in  plain  view  of  divers  customers  and 
employees  and  other  persons,  and  then  and  there  so  kept  and  imprison- 
ed the  said  plaintiff,  ***  without  any  reasonable  or  probable  cause 
whatsoever,  for  a  long  space  of  time,  ***  contrary  to  the  laws  of 
the  State  of  Illinois  and  against  the  will  of  the  plaintiff." 

It  is  urged  by  defendant  that  under  the  foregoing  alle- 
gations of  the  complaint  plaintiff  was  required  to  prove  (1)  that 
he  was  restrained  or  detained  against  his  will;  (2)  that  such  re- 
straint and  detention  was  willful  and  wanton;  and  (3)  that  the 
restraint  or  detention  was  without  any  reasonable  or  probable  cause; 
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and  defendant's  counsel  argue  that  since  the  evidence  fails  to  dis- 
close that  defendant's  employees  detained  plaintiff  in  such  a  manner 
as  to  show  that  their  actions  were  conceived  in  a  spirit  of  mischief 
and  in  utter  indifference  to  consequences,  and  therefore  willful  and 
wanton,  the  judgment  should  be  reversed. 

It  is  not  denied  that  defendant's  agents  were  acting  within 
the  scope  of  their  authority,  and  the  fact  that  they  were  doing  their 
duty  does  not  excuse  or  justify  the  detention  if  it  was  unlawful* 
One  of  defendant's  salesladies  having  admitted  selling  merchandise 
to  plaintiff,  the  jury  was  fully  justified  in  finding  that  the  deten- 
tion was  unwarranted.  The  courts  in  this  and  other  states,  as  well 
as  textbook  writers,  have  consistently  enunciated  the  rule  that  prfl^fl 
facie  any  restraint  put  by  fear  or  force  upon  the  actions  of  another 
is  unlawful  and  constitutes  a  false  imprisonment,  unless  a  showing 
of  justification  makes  it  a  true  or  legal  imprisonment,  and  that 
false  imprisonment  is  necessarily  a  wrongful  interference  with  the 
personal  liberty  of  an  individual.  In  Comer  v.  Knowles.  If  Kan.  436, 
a  frequently  elted  case,  the  court  said  that  false  imprisonment  is 
necessarily  a  wrongful  Interference  with  the  personal  liberty  of  an 
individual}  that  the  "wrong  may  be  committed  by  words  alone,  or  by 
acts  alone,  or  by  both,  and  by  merely  operating  on  the  will  of  the 
individual,  ***.  It  is  not  necessary  that  the  individual  be  confined 
within  a  prison,  or  within  wallsj  or  that  he  be  assaulted,  or  even 
touched*  It  is  not  necessary  that  there  should  be  any  injury  done  to 
the  individual's  person,  or  to  his  character,  or  reputation.  Nor  is 
it  necessary  that  the  wrongful  act  be  committed  with  malice^  or  ill- 
will,  or  even  with  the  slightest  wrongful  intention.  *#*  All  that  is 
necessary  is,  that  the  individual  be  restrained  of  his  liberty  without 
any  sufficient  legal  cause  therefor,  and  by  words  or  acts  which  he 
fears  to  disregard,"  (Italics  ours.)  This  statement  of  the  law  was 
approved  in  Meints  v.  Huntington.  276  Fed.  24-5,  and  adopted  in  sub- 
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stance  as  a  definition  of  false  imprisonment  by  the  American  Law 
Institute  in  its  Restatement  of  the  Law  of  Torts,  vol,  1,  p.  66, 
sec.  35. 

There  is  also  abundant  authority  holding  that  actual  malice 
is  not  a  necessary  element  of  false  imprisonment  and  need  neither 
be  alleged  nor  proved.  Shanley  v.  Wells P  71  111.  78;  Oliver  vffi 
Kesslerr  95  S,  W.  (2d)  1226j  22  Am.  Jur.p  False  Imprisonment,,  sec. 

4,  p.  357, 

Nor  would  the  fact  that  the  complaint  had  charged  the  false 
imprisonment  to  have  been  willful  and  wanton,  without  proof  of 
actual  malice,  preclude  plaintiff  from  recovery.  In  Devereaux  v« 
Belsey^  7  Fed.  Supp.  991,  the  use  of  the  word  "maliciously"  in 
the  charge  of  false  imprisonment  was  held  to  be  surplusage,  and 
our  courts  have  said  that  whether  the  injury  was  inflicted  will- 
fully or  wantonly  is  a  question  of  fact  to  be  determined  by  the  jury 
and  depends  upon  the  circumstances  of  each  case.  Streeter  V. 
Humrichouse.  357  111.  234. 

Although  malice  may  be  the  gist  of  some  actions  such  as 
malicious  prosecution,  it  is  not  necessary  for  plaintiff  in  an 
action  for  false  imprisonment  to  prove  that  malice  actually  existed, 
since  malice  may  be  implied  in  law  or  inferred  from  a  want  of  prob- 
able cause  in  an  action  for  false  imprisonment. 

The  rule  in  this  state  is  well  set  forth  in  Schramko  v., 
Boston  3 tore f  243  111*  App.  251.  Plaintiff,  a  minor,  who  was 
charged  with  stealing  jewelry  while  in  a  department  store,  appre- 
hended and  later  released,  there  sued  to  recover  damages  for 
alleged  false  arrest  and  imprisonment.   In  discussing  the  law 
applicable  to  the  facts,  the  court  stated  the  rule  as  follows: 
"False  imprisonment  is  'any  unlawful  exercise  or  show  of  force, 
by  which  a  person  is  compelled  to  remain  where  he  does  not  wish 
to  remain,  or  to  go  where  he  does  not  wish  to  go. *  purgln  v.  Cohenf 
168  Minn,  77,   209  N.  W,  532.  False  imprisonment  is  <the  unlawful 


w»J  a&i>lismA  edi  \d  tn&wsoal-  iOlSlntleb  s  s©  ©©aatfa 

js  ia&baudB 
le&tisn  been  fcas  ,:'  •    '  Bfl  a  I 

aJL...  -  ia        .     ■'•'  TelnBriS     .bsv  -  fcessll 

.- 

.     '  '      '  '  ,„     ' 

•-.  •  -C- 

bn.3  ^©S£&:  ti    bled  a»w  .  .    .  '  i  sa'iatfo 

«.[..' "  r  bl&z  »v«iri  eiiwot)  two 

[©qsfi  fcxxs 

„ui  r:  ,  . 

aa  .',.•;■■■■ 

©voTcq  oi  tiiemno zliqx; 
)  eo  *©I  ni  ©©ilqjnl  9d  xr. 

^nsionoel-iqitti 

sildi  al  elui  n 

»  .    JtJ    tlli.  ,  x    .  '80S 

wjbJ  33iis  ©i .'  ills 

'■-'■'  t 

l»i  ;s©  Jjjlwalau  \hb'    ai  *c:maoRi:a(jflti  sal 

iie±^  d-on  390fj  9ri  9i9iiw  rtljsiffs^  ©3  £h  o£4w  x# 

.v  #.£%'.::         '  .  ,    ■ 

.  ,      .        >£•-■« 


-5~ 

restraint  by  one  person  of  the  physical  liberty  of  another.  The 
true  test  seems  to  be,  not  the  extent  of  the  restraint,  but  the 
lawfulness  thereof.'  Weller  v.  Herzfeld-Phillipson  g&fcj  89  Wis. 
554,  208  H.  W#  599 »» 

Under  the  foregoing  decisions  it  is  of  no  importance  that 
the  actions  of  defendant's  agents  were  not  conceived  in  a  spirit 
of  mischief  or  in  utter  indifference  to  consequences.  The  undis- 
puted facts  indicate  that  plaintiff  was  unlawfully  restrained, 
without  any  reasonable  or  probable  cause.  The  failure  of  defend- 
ant's agents  Brown  and  Korn  to  investigate  the  circumstances  before 
apprehending  plaintiff  are  similar  to  the  facts  in  Lindquist  v. 
Friedman's  Incff  285  HI*  App,  71,  where  the  court,  in  affimring 
a  judgment  for  damages  in  a  false  imprisonment  charge,  called 
attention  to  the  fact  that  if  Friedman  or  his  employees  had  made 
even  a  slight  investigation,  he  could  have  ascertained  without 
difficulty  that  plaintiffs  were  innocent  and  said  that  "Failure 
to  investigate,  resulting  in  unlawful  imprisonment,  connotes 
malice.  Hirsch  v.  Feenevr  83  111.  548." 

It  is  also  urged  that  the  court  erred  in  giving  certain 
instructions  on  behalf  of  plaintiff  and  refusing  to  give  others 
requested  by  defendant.  Plaintiff  submitted  nine  instructions, 
of  which  only  five  were  allowed.   Opposed  to  these,  defendant 
submitted  eighteen,  of  which  the  court  allowed  fourteen.  The 
instructions  offered  by  defendant  and  allowed  by  the  court 
covered  every  phase  of  the  case  and  sufficiently  charged  the 
jury  as  to  the  law  applicable  to  the  facts.  Although  the'  in- 
structions given  on  behalf  of  plaintiff  and  those  of  defendant 
refused  by  the  court  are  criticized  by  counsel,  scant  authority 
is  cited  to  support  the  argument.  After  an  examination  of  the 
instructions  as  a  whole  we  think  they  properly  charged  the  jury 
as  to  the  law  and  are  free  from  the  criticism  made. 

The  remaining  ground  urged  for  reversal  is  that  the  damages 


ui  to  tfl  .iss&  i&si  eisiS 

.e±W  £8   tAo?  floSffUJCAflnfoi*"  i  MosiwW  aasfllx/lwel 

•*  .       »* "«     BW  »W 
■    awtstfTEeqaJt  ©«  1©  el  iJt  '    oil*  tebnXJ 

,      •  bB  !• 

XlXalffsIm;  esw  YUSfllsIq  t«l  fctaal 

-bcslsij  So  v      •  -■  , 

s^oled  8»ofljB^asiifoaJ  a  'Jaeviii  oi  nnoX  baa  nworir  Btfaeaa 

te  9ii3  llid'nijtilq  $n±£>n6risiqqfi 

SaJtastfla  at   ,jfifoo  I  rfw  tI\    ,  ;        ,  . .  •         g  '  ,<smbt?ti% 

Be..-        -  qpi  seIjsIl  b  al  esgsaBb  *xo'i  j-nofltsJDtffc  a 

■  :.&  ot  notineiiA 

.  ,o  ori  tr.  «©vnJ:  Jrlgila  s  nsvs 

six  r   »isw  Bill;,  lib 

,  ptl  XjJlwjBlni/  ai  sxLtcfluaei  te;tj5g±:fer<va2  oi 

,    ^    .XII  £8  nvsfies'g  »v  ffsa-ilH     .oolljBifi 

Il-Wnlslc  lo  Haded  no  anoich 

,  .'^aoqqO     .Jbswolls  ©lew  svll  x^°  xfolrfw  lo 

';.«ol  6siroII«  fiiiQs  adt  rislrfw  lo  ^.nesd-rfgi  bHtot 

v;rf  bawolls  .  TtBiri 

add:  c©sxe,  Mb  ©e  :-voo 

rqa  wbX  sfld-  otf   Bi  X'UJl 
olJoviJa 

19  ml&stilmsxt  -..'saisis  ©j  pra  oJ  fistfio  al 

V-  *w  ©I©riw  a  as  anold^id-aol 

il  WWA 


are  excessive.  The  amount  of  damages  is  largely  a  question  for  the 
jury  and  should  not  be  interfered  with  unless  it  appears  to  hare 
been  the  result  of  prejudice,  passion,  or  disproportionate  to  the 
damages  suffered.  Considering  the  fact  that  plaintiff  was  obliged 
to  retain  counsel  to  institute  suit  and  defend  tne  judgment  in  this 
court,  we  do  not  think  that  the  verdict  can  well  be  subjected  to 
the  charge  that  it  was  excessive. 

The  case  was  fairly  tried.  Since  we  find  no  convincing 
reason  for  reversal,  the  judgment  of  the  Municipal  court  is  affirmed^ 

JUDGMENT  AFFIRMED* 

Scanlan,  P0  J.,  and  Sullivan,  J.,  concur* 
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NATIONAL  BANK  OF  DETROIT, # 
a  banking  corporation^ 

Appelant,  | 


v. 


APPfAL  FRJ         JNICIPAL  COURT 


oavxd  u«,    U^    -j       3 1  4  I.A.  5  7  0* 

MR,  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  ?HE  COURT, 

National  Bank  of  Detroit  brought  suit  on  a  eheck  dated 
September  11,  1940,  drawn  by  defendant,  David  Sachs,  on  the 
Central  National  Bank  of  Chicago  and  payable  to  the  order  of 
Sam  Bloom  for  $1,169*15.  Bloom  had  indorsed  the  check  without 
restriction  and  deposited  it  in  his  account  with  the  Detroit 
bank  on  the  following  day  and  received  credit  therefor.  This, 
added  to  previous  deposits  by  Bloom,  gave  him  a  total  credit 
balance  of  $3>8l3«20.  September  13  the  bank  honored  two  of 
Bloom's  checks,  one  of  $138,02  and  the  other  for  $2,600,  thus 
reducing  the  credit  balance  to  $1,075,18.  September  14  Bloom 
drew  a  check  of  $765  on  his  account,  which  was  honored,  reducing 
the  credit  balance  to  $310,3.8,  September  17  Sachs'  check  was 
returned  with  the  notation,  "PAYMENT  STOPPED*"  The  bank  claims 
that  by  honoring  these  checks  it  paid  money  for  Sachs'  check  of 
$1,169,15  and  is  therefore  entitled  to  recover  the  difference 
between  the  amount  of  the  Sachs'  check  and  the  balance  of  $310el8 
left  in  the  account,  plus  protest  fees  of  $2,60,  or  an  aggregate 
of  $865,99,  together  with  costs.  The  court  heard  the  cause 
without  a  jury  and  entered  a  finding  and  judgment  for  defendant, 
from  which  the  bank  appeals. 

The  parties  stipulated  on  trial  that  defendant  has  a 
set-off  against  Sam  Bloom  in  the  sum  of  $3,380,10,  and  both 
counsel  conceded  that  plaintiff's  right  to  recovery  depended  on 
whether  or  not  it  was  a  holder  in  due  course  for  value.  Defendant 
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takes  the  position  that  the  bank  was  not  a  holder  in  due  course 
but  merely  an  agent  for  collection,  and  that  since  he  had  a  good 
defense  by  way  of  set-off  against  Bloom  in  excess  of  the  face 
value  of  the  check,  he  also  had  a  good  defense  t©  the  bankfs  suit. 
This  argument  is  predicated  upon  the  proposition  that  the  deposit 
book  and  slip  constitute  a  contract  between  the  parties  and  deter- 
mine their  relationship.  Two  Illinois  case3  and  one  decision  in 

Michigan  are  relied  on  for  support  of  this  contention.  Home  Bank 

Avenue 
&  Trust  Go.  v.  Bogoradf  242  111,  App.  lSj  People  v.  Michigan  Trust 

Co.P  242  111.  App,  579 j  Davldow  v.  Bank  of  Detroit,  25*  Mich,  447,, 
236  N,  ?T,  828,  The  question  presented  in  all  these  cases  was 
whether  under  the  agreement  between  the  bank  and  the  depositor 
appearing  in  the  pass  book  and  deposit  slip,  title  to  the  paper 
remained  in  the  depositor  or  passed  to  the  bank.  In  the  Bogorad 
case  the  depositor's  account  with  the  bank  was  subject  to  an  express 
agreement  "that  all  checks  ***  deposited  with  and  received  by  this 
bank  for  collection  or  credit  **♦  are  delivered  to  and  received  by 
this  bank  expressly  and  only  upon  condition  that  this  bank  acts 
only -as  your  agent  for  your  account  and  convenience,  and  assumes 
no  responsibility  whatever  ***,"  in  pursuance  of  this  provision 
the  court  held  that  the  bank  was  not  the  owner  of  the  check,  because 
under  the  agreement  the  bank  was  expressly  designated  as  agent 
and  therefore  could  not  be  the  owner  or  principal.  In  reaching 
this  conclusion  the  court  said  that  it  would  be  utterly  inconsistent 
that  the  bank  should  accept  checks  for  deposit  on  an  express  under- 
standing that  it  does  so  as  agent  only,  and  at  the  same  time  assert 
ownership  thereto  against  the  maker,  and  that  "It  cannot  occupy  both 
positions  in  the  same  transaction,  ***  The  logical  conclusion  there- 
from is  that  the  bank's  relationship  is  that  of  agent,  and,  there- 
fore, it  did  not  obtain  title  to  the  check,"  The  decision  is  clearly 
confined  to  the  agency  provision  of  the  agreement  between  the  par- 
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ties,  and  the  following  excerpt  from  the  opinion  indicates  that 
the  court  did  not  recognize  that  rule  as  applying  to  cases  where 
no  agency  exists:  "An  extensive  line  of  authorities  on  the  effect 
of  the  deposit  of  indorsed  paper  to  pass  title  tc  the  bank,  under 
varying  circumstances,  may  be  found  in  an  annotation  in  11  A,  L.  R. 
1060,  It  is  there  said  that  the  majority  of  cases  hold  that  where 
there  is  no  definite  understanding  between  the  depositor  and  the 
bank  as  tc  tne  ownership  of  the  paper,  and  the  paper  is  indorsed 
without  restriction  and  deposited  to  the  depositor's  account  and 
he  is  given  credit  therefor  with  the  right  to  draw  thereon,  title 
passes  to  the  bank.  Decisions  in  this  state  are  in  line  with 
those  author! tie sa" 

The  second  case  relied  on  by  defendant,  People  v.  Michigan 
Avenue  Trust  Co.f  supra f  is  to  the  same  effect.  The  pass  book  there 
issued  provided  that  "Check3  on  this  bank  will  be  credited  condi- 
tionally. If  not  found  good  at  close  of  business^  they  will  be 
charged  back  to  depositors,  and  the  latter  notified  of  the  facto 
***  This  bank  in  receiving  checks  or  drafts  on  deposit  or  for 
collection,  acts  only  as  your  agent,  and  beyond  carefulness  in 
selecting  agents  at  other  points,  and  in  forwarding  to  them,  assumes 
no  responsibility,"  The  court  pointed  out  that  the  authorities  are 
not  harmonious  upon  the  general  question  whether  title  to  checks 
deposited  by  a  customer  of  a  bank  to  his  account  passes  to  the 
bank  by  an  unrestricted  indorsement  of  the  paper  deposited,  referred 
to  collected  cases  appearing  in  an  exhaustive  note  in  11  A.  L.  R» 
1043,  and  said  that  under  the  majority  view,  as  recognized  in 
Illinois  in  numerous  cases  cited  in  the  opinion,  where  a  deposit 
is  made  and  im&ediate  credit  is  given  to  the  depositor,  subject 
to  the  right  on  the  part  of  the  bank  to  charge  back  any  check  or 
draft  that  is  not  paid,  title  to  the  paper  passes  to  the  bank, 
and  t*ie  relation  thereby  created  between  the  bank  and  the  depositor 
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is  that  of  debtor  and  creditor,  in  the  absence  of  any  agreement 
to  the  contrary.   However,  in  view  ©f  the  agreement  contained 
in  the  pass  book,  it  held  that  the  bank  merely  became  the 
depositor's  agent  and  not  the  holder  of  the  paper. 

In  the  third  case,  Davidow  v.  Bank  of  Detroit,  supra f 
the  deposit  book  provided  that,  "This  bank  in  receiving  checks, 
drafts  and  notes  or  other  items  on  deposit  or  for  collection  acts 
as  your  agent  only."  The  Michigan  court  held  chat  by  reason  of 
this  provision  the  note  remained  the  proper cy  of  the  plaintiff  in 
that  case.  There  is  complete  uniformity  in  these  decisions,  the 
conclusions  in  each  instance  being  predicated  upon  an  express 
agreement,  between  the  bank  and  the  depositor,  which  designated 
the  bank  as  agent,  and  obviously  under  such  a  provision  the  bank 
could  not  well  obtain  title  to  the  check. 

We  find  cited  in  plaintiff's  brief  American  Trust  and 
Savings  Bank  v.  Gueder  &   Paeschke  Mfg.  Coaf  150  111*  336,  wherein 
the  payee  of  a  check  indorsed  it  to  his  banker  "for  deposit,"  to 
be  placed  to  the  depositor's  credit,  and  mailed  it  to  his  bank# 
Upon  receipt,  of  the  check  the  bank  gave  the  depositor  credit  on 
account  for  the  face  value  of  the  check,  and  after  stamping  on 
the  check  "For  collection  and  return"  the  bank  forwarded  it  to 
the  drawer  for  payment.  Under  these  circumstances  it  was  held 
that  the  deposit  of  the  cheek  was,  in  legal  effect,  a  negotiation 
of  the  same  so  as  to  vest  the  legal  title  in  the  bank,  with  the 
right  on  its  part  to  charge  it  back  to  the  depositor  in  case  it 
was  not  paid  on  presentment,  and  that  the  credit  given  the  depositor 
in  its  account  was  a  sufficient  consideration  for  the  assignment. 

In  the  case  at  bar  defendant  relies  on  the  provisions  of 
the  deposit  slip  and  pass  book  which  both  provide  (1)  that  "Credits 
for  all  items  are  subject  to  final  payment  in  cash  or  solvent 
credits"|  (2)  that  "All  items  transmitted  for  collection  to  any 
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Federal  Reserve  Bank  shall  be  governed  by  the  rules  and  regulations 
of  such  bank  and  of  the  Federal  Reserve  Board" j  and  (3)  that  "Any 
item  drawn  on  or  payable  at  this  bank  may  be  charged  back  to  the 
depositor  at  or  before  the  end  of  the  business  day  next  following 
the  day  of  deposit  in  the  event  the  item  is  found  not  good  or  pay- 
able for  any  reason."  None  of  these  provisions  is  analogous  to 
the  agreements  contained  in  the  cases  upon  which  defendant  relies. 
Moreover,  the  agreement  that  credits  for  all  items  are  subject  to 
final  payment  in  cash  or  solvent  credits,  and  that  any  items  may 
be  charged  back  if  not  collected,  is  not  inconsistent  wish  owner- 
ship of  the  check,  as  defendant  contends,  especially  after  the 
money  has  been  paid  for  the  check  and  until  it  is  charged  back. 
When  the  money  is  thus  paid  for  the  paper,  the  bank  becomes  the 
owner  thereof,  and  what  is  done  thereafter  does  not  change  the 
relationship  between  the  parties.  These  conclusions  are  supported 
by  the  statute  of  Fichigan,  where  the  transaction  took  place,  and 
Michigan  decisions  interpreting  the  statute.  Section  JA   (par, 
19,94)  of  the  Negotiable  Instruments  Law  (Michigan  Statutes 
Annotated  (1937),  vol,  14)  provides  that  a  holder  in  due  course 
is  one  who  has  taken  the  instrument  under  the  following  conditions; 
(1)  that  it  is  complete  and  regular  upon  its  facej  (2)  that  he  be- 
came the  holder  of  it  before  it  was  overdue,  and  without  notice 
that  it  had  been  previously  dishonored,  if  such  was  the  factj  (3) 
that  he  took  it  in  good  faith  and  for  value;  and  (4)  that  at  the 
time  it  was  negotiated  to  him  hs  had  no  notice  of  any  infirmity 
in  the  instrument,  or  defect  in  the  title  of  the  person  negotiating 
it.  Section  28  (par.  19,68)  of  the  act  defines  a  holder  for  value 
as  follows:   "Where  value  has  at  any  time  been  given  for  the  in- 
strument, the  holder  is  deemed  a  holder  for  value  in  respect  to 
all  parties  who  became  such  prior  to  that  time."  (Italics  ours.) 
Section  56  (par#  19,96)  provides  that  "Where  the  transferee  re- 


*'e>3  ©rf  II  sris  ins?  ©vnsasfl  laiBbtR. 

Yn.  j^fcifioS.svneti.  .■-«'?  ©ffr  "  ;  s  1o 

exfcf  gJ-  ?iOA  ib  fistfl 

jjnlvroll  aeAJMufcT   -  oqefi 

-XBC;   -  exiJ  nJt  tflaoqsf)  1©  x«6  ©*W 

,a©J  io   ©rfi  n  -^tigfi  sri^- 

~ienwo  :.3hoo£l£  3qf.         .      ?©»Iles  Jon  11  afoed 

©itt   •    ,  t                                               tjio©xk 

.jiojB^  beg  :   -sol  btsq  ns©d  asr?  ij©rioa 

©xtt  a eaoo  ,                      'io!  fci                                              ©riW 

bSXB    ,1(  ..©flWO 

5©iTOqqire  ©ib  aoeietfl-: 

,  .  hi  ©riJ  x€ 

,  :;©f>  nss- 

©81KO©  ©£/•  e  tfarftf  .    VI   (*I   ,  |  )  fc©£a;to 

-©cf  ©rf  ^ad;'  .  u  xalx^eT  bna  .  -    el  it  c 

•    ' 
3  a  iatii   (,1 

btrl'ktl  ;3w  cfrl  ©aid- 

Sfll^sl^o3©xi  noei©q  ©4w   Ijd  <  ,  tl  ©fit  nl 

3£  noI;L 
«*ff.'  4  ©ffiisL.  Ilol   8B 

©o  .  nl  suS  i  &©oe9©&  ax  'isMorf  ^ 

(.asi/o  ,  ol   -xoinq  i':  ■.'■.    -\TTsq  lis 

-€■•  nei^  ©ri*  *.-  rtf-  esfclvorrq  (c    , 


ceives  notice  of  sny  infirmity  in  the  instrument  or  defect  in  the 
title  of  the  person  negotiating  the  same  before  he  has  paid  the 
full  amount  agreed  to  be  paid  therefor,  he  will  be  deemed  a  holder 
«J     in  due  course  only  to  the  extent  of  the  amount  theretofore  paid 

by  him." 

Upon  trial  plaintiff  read  the  deposition  of  Joseph  Wersching, 
\^   an  employee  of  the  bank.  He  testified  that  the  bank  permitted  Bloom 
J?  to  draw  against  Sachs'  check,  and  the  ledger  sheet,  which  was  re- 

„.,c_e±Ked. in. evidence,  so  shows,  mm   the  check  for  $1,169.15  was 

deposited,  the  balance  ~uT$**£}  account  was  $3,813.20,  indicating 
that  before  deposit  of  the  instrument,  his  balance  was  $2,644.05. 
When  plaintiff  honored  the  two  checks  for  $138.02  and  $2,600, 
respectively,  it  necessarily  paid  on  Sachs'  check  the  difference 
between  the  balance  of  $2,644.05  and  $2,738.02,  or  $93.97.  Subse- 
quently, when  it  honored  the  last  check  for  $765  drawn  against  the 
account,  it  paid  that  much  more  on  defendant's  check.  Accordingly, 
there  seems  to  be  little  room  for  doubt  that  credit  was  given  for 
the  ch*ek  on  which  this  suit  is  brought.  Several  cases  cited  in 
plaintiff's  brief  support  this  conclusion.  Drovers'  National  Bank 
v.  Blue.  110  Mich.  31,  *>7   N.  *'•  l105j  larmaB^_Zirst .National  Ba.nfc, 
185  111.  60}  city  Deposit  Bank  v.  Green,  130  Iowa  384,  106  N.  W» 
942.  In  the  first  of  these  decisions  the  court  said  that  in  order 
to  prove  itself  a  holder  for  value  the  bank  must  show  that  the 
credit  was  drawn  upon  or  that  the  account  was  exhausted  before  the 
maturity  of  the  note  or  before  notice  of  the  fraud.  In  the  Warmaja 
case  it  was  held  that  the  bank  must  not  only  show  that  it  credited 
the  proceeds  of  the  discounted  note  by  way  of  deposit  in  favor  ©f 
the  payee  and  that  the  payee  was  not  indebted  to  the  bank,  but  it 
must  also  prove  that  the  amount  due  on  such  deposit  had  not  been 

withdrawn. 

In  the  State  of  Washington  the  Negotiable  Instruments  Act 
provides  (sec.  3417)  that  where  value  has  at  any  time  been  given 
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for  the  instrument,  the  holder  is  deemed  a  holder  for  value  in 
respect  to  all  parties  who  became  such  prior  to  that  time,,  and 
(sec.  34-18)  where  the  holder  lias  a  lien  on  the  instrument,  arising 
either  from  contract  or  by  implication  of  law,  he  is  deemed  a  holder 
for  value  to  the  extent  of  his  lien.   (Remington's  Revised  Statutes 
of  Washington  Annotated  (1932),  vol.  V.)  In  Old  National  Bank  v. 
Gibson.,  105  Wash.  578,  179  Pac.  117,  6  k„   L.  R.  247,  the  bank  re- 
ceived a  check  for  collection  and  credited  it  to  the  depositor's 
account  upon  condition  that  it  be  charged  back  in  case  of  dishonor. 
Subsequently  it  permitted  the  depositor  to  withdraw  the  amount  of 
the  check  before  learning  of  it3  dishonor.   In  discussing  the 
relationship  of  the  parties,  the  court  cited  the  foregoing  provi- 
sions of  the  Negotiable  Instruments  Act,  and  said  that  "according 
to  the  plain  language  of  the  statute,  it  [the  bank],  under  the  facts 
pleaded  here,  became  a  holder  for  value  to  the  full  amount  for  which 
the  check  was  drawn.  The  statute  above  referred  to  expresses  only 
what  has  been  the  law  of  negotiable  paper  since  the  time  'whereof 
the  memory  of  man  runneth  not  to  the  contrary. * H 

The  weight  of  authority  supports  plaintiff's  contention  that 
it  is  a  holder  in  due  course  of  Sachs1  check  up  to  the  amount  of  the 
overdraft,  and  as  such  it  shcnld  be  allowed  to  recover  from  defend- 
ant the  sum  of  $865.99*  Since  nothing  can  be  gained  by  retrial  of 
the  ease,  the  order  of  the  Municipal  court  is  reversed  and  Judgment 
is  entered  here  in  favor  of  plaintiff  and  against  defendant  for 
$865.99  and  costs. 

ORDER  REVERSED  AND  .JUDGMENT 
HERE  FOR  PLAINTIFF. 

Scanlan,  P.  J,,  and  Sullivan,  J.,  concur*, 
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PREDERI 


F#  THOMAS  MORRIS  >€  al, 
Defendant 


SEPARAIgE  APPEAL  OF 
FRAlp^D,  QUIN, 
jf*  Appellant, 


314  I.A.  570 


MR,  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT, 

This  proceeding  is  in  the  nature  of  an  action  for  inter- 
pleader, in  which  Frederick  B.  Thomas  filed  a  complaint  wherein 
he  sought  a  determination  of  his  right  and  that  of  several  other 
brokers  te  a  commission  on  the  sale  of  certain  property  and  par- 
ticularly to  a  fund  of  $3,900,  which  the  sellers  had  deposited 
with  the  Continental  Illinois  National  Bank  &   Trust  Company  of 
Chicago  to  cover  the  amount  admittedly  due  to  the  broker  or 
brokers  entitled  to  the  commission  on  the  sale.  The  complaint 
as  amended  names  as  parties  defendant,  F„  Thomas  Morris,  Frank 
D,  Quin  and  Abraham  S,  Nahin,  who  Individually  and  severally 
claimed  the  commissions  on  the  sale,  the  Northern  Trust  Company 
and  William  C,  Freeman  and  Peter  B,  Carey,  Trustees,  as  the  owners 
or  sellers  of  the  property,  and  the  Continental  Illinois  National 
Bank  &   Trust  Company  of  Chicago,  as  escrowee  of  the  deposit. 

Defendant  Qulnn  filed  an  answer  alleging  that  he  was  the 
only  broker  entitled  to  the  commission  and  he  also  filed  a  counter- 
claim asking  that  a  judgment  be  entered  in  his  favor  as  to  the 
commission  of  $3,900  deposited  in  escrow. 

The  cause  was  referred  to  a  master  in  chancery,  who  found 
the  Issues  in  favor  of  plaintiff  Thomas  and  defendant  Morris  and 
recommended  that  the  fund  held  in  escrow  be  divided  equally 
between  them  after  deducting  certain  costs  and  expenses  and  that 
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Thomas  and  Morris  be  paid  the  further  sum  of  $4,500  if  Cuneo,  the 
purchaser  of  the  property  in  question,  exercised  an  option  given 
him  to  purchase  an  adjacent  tract  of  land.  The  master  overruled 
objections  filed  by  defendants  Quin  and  Morris  to  his  amended 
report.  The  chancellor  overruled  the  exceptions  of  defendants 
Quin  and  Morris  to  the  master,s  amended  report  and  entered  a 
decree  in  accordance  with  the  recommendations contained  in  said 
report. 

Defendant  Morris  filed  a  notice  of  appeal  from  the  decree 
but  failed  to  complete  same  in  this  court.  Defendant  Nahin  did 
not  file  a  notice  of  appeal.  Defendant  Quin  perfected  a  separate 
appeal,  which  is  before  us  for  consideration, 

The  findings  of  fact,  conclusions  and  recommendations  of 

the  master  in  chancery  pertinent  to  this  appeal  are  as  follows: 

"FINDINGS  OF  FACT 

"That  on  April  1,  1935*  The  Northern  Trust  Company  as 
Trustee  under  trust  agreement  dated  June  14,  1932,  and  known  as 
Trust  No,  9914*  was  the  record  owner  of  certain  real  estate  in 
Libsrtyville,  Lake  County,  Illinois*  described  as  Parcel  'A* 
and  Parcel  »B»,  in  paragraph  1  of  the  Complaint  filed  herein  by 
plaintiff,  and  that  William  C.  Freeman  and  Peter  B.  Carey, 
Successor  Trustees  under  agreement  between  Samuel  Insull  and 
Central  Republic  Bank  and  Trust  Company,  dated  June  14,  1932, 
and  knom  as  Trust  No,  14958,  or  their  predecessor  trustees 
under  said  agreement,  were  on  said  April  1st  and  until  the  sale 
of  said  real  estate  the  beneficial  owners  thereof, 

"That  the  plaintiff,  FREDERICK  B,  THOMAS,  and  the  defend- 
ants,  F,  THOMAS  MORRIS,  FRANK  D,  QUIN  and  ABRAHAM  S.  NAHIN,  and 
each  of  them,  were  on  April  1,  1935  and  since  that  date,  engaged 
in  the  business  of  real  estate  brokerage,  and  then  held  and  now 
held  certificates  of  registration  as  real  estate  brokers  **#* 

"That  on  or  about  June  25,  1937*  the  said  The  Northern 
Trust  Company,  as  Trustee  as  aforesaid,  and  the  said  William  C* 
Freeman  and  Peter  B,  Carey,  Successor  Trustees  as  aforesaid, 
entered  into  an  agreement  with  John  F,  Cuneo  for  the  sale  of 
Parcel  »A»  of  said  real  estate  for  the  sum  of  $122,50°*  and  for 
the  additional  consideration  of  $7,5°0  granted  said  John  F# 
Cune©  an  option  te  purchase  Parcel  «B»  for  the  sum  of  $150,000, 
which  said  agreement  was  thereafter  consummated  by  the  payment 
by  said  John  F,  Cuneo  to  said  Trustees  of  the  sum  of  $130,000 
for  said  Parcel  'A'  and  for  said  option* 

"That  the  defendant,  Frank  D,  Quin,  made  claim  upon  the 
defendants,  The  Northern  Trust  Company,  Trustee  as  aforesaid^ 
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and  William  C.  Freeman  and  Peter  B,  Carey,  Successor  Trustees, 
as  aforesaid,  for  a  share  of  any  brokerage  commission  payable 
by  them  by  reason  of  said  sale;  that  the  defendant  F«  Thomas 
Morris  also  made  claim  upon  said  defendants,  The  Northern  Tr*ist 
Company,  Trustee  as  aforesaid,  and  William  C«  Freeman  and  Feter 
B,  Carey,  Successor  Trustees,  as  aforesaid,  that  he  was  entitled 
to  any  brokerage  co.7miission  payable  Toy   them  by  reason  of  said 
sale;  and  that  the  defendant  Abraham  S,  Nahin,  also  made  claim 
upon  the  defendant  Peter  Carey,  Trustee,  and  upon  one  John 
Gallagher,  Agent,  as  broker  through  Frank  D.  Quin,  agent,  for  full 
commissions  on  said  sale, 

"That  the  amount  of  commission  payable  en  said  sale  by  the 
Trustees  for  the  owners  of  said  premises  is  3$  Wf  said  sum  of 
$130*000  paid  for  said  Parcel  »A»,  or  the  sum  of  $3,900,  and  the 
additional  sum  of  $4,500  in  the  event  that  the  option  to  purchase 
said  Parcel  »Br  for  the  sum  of  $1^0,000  shall  be  exercised  pursuant 
to  the  terms  of  said  agreement  of  sale. 

"That  the  commission  of  $3,900  for  the  sale  of  said  Parcel 
'A'  was  deposited  with  the  Continental  Illinois  National  Bank  and 
Trust  Company  of  Chicago,  as  Escrow  Agent,  by  '.Yilliam  C.  Freeman 
and  Peter  B.  Carey,  Successor  Trustees  as  aforesaid,  under  the 
terms  of  an  Escrow  Agreement  dated  September  16,  1937  signed  by 
said  Trustees  as  Depositors,  consented  and  agreed  to  by  Frank  D„ 
Quin  and  Frederick  B,  Thomas,  and  receipt  of  said  sum  and  agreement 
to  hold  and  dispose  of  same  in  accordance  with  the  provisions  of 
said  agreement  made  by  said  Continental  Illinois  National  Bank  and 
Trust  Company  of  Chicago, 

"That  said  Escrow  Agreement  provided,  among  other  things: 
•The  Escrow  Agent  is  authorized  to  pay  said  sum  of  Three  Thousand 
Nine  Hundred  Dollars  ($3*9°°)  upon  the  joint  written  order  of 
Frederick  B,  Thomas,  of  743  Elm  Street,  "  innetka,  Illinois,  F„ 
Thomas  Morris,  of  111  West  Washington  Street,  Chicago,  Illinois, 
Frank  D„  Quin  of  3816  North  Ridgway  Street,  Chieago,  Illinois, 
and  the  Depositors  or  their  successors  in  trust,  or  pursuant  to 
an  order  of  Court  as  hereinafter  specified,* 

"That  the  defendant  ^uin  signed  the  escrow  on  the  condition 
and  with  the  understanding  that  it  would  not  be  binding  upon  him 
until  or  unless  said  escrow  was  signed  by  the  plaintiff  Thomas 
and  defendant  Morris,  and  the  defendant  Morris  never  executed 
or  signed  said  escrow, 

"That  the  defendant  Fa  Thomas  Morris,  was  not  a  party  to 
the  escrow  of  the  commission  on  the  sale  with  the  defendant, 
Continental  Illinois  National  Bank  and  Trust  Company,  as  escrowee, 

"That  the  defendant,  F,  Thomas  Morris,  on  or  shortly  after 
."pril  1,  1935  suggested  John  Cuneo  to  Frederick  B,  Thomas  as  a 
prospect  for  the  purchase  of  farm  property  north  and  west  of 
Chicago;  that  Thomas  and  Morris  agreed  upon  an  equal  division  of 
the  commission  in  the  event  of  a  sale  of  the  property  to  Cuneo; 
that  the  reason  for  Morris  not  appearing  in  the  deal  was  that 
Morris  was  trying  to  sell  a  large  Chicago  property  to  Cuneo; 
that  Frederick  B,  Thomas  is  located  in  Winnetka,  Illinois,  and 
specializes  in  the  sale  of  real  estate  north  and  west  of  Chicago, 

"That  on  April  11,  1935,  Frederick  3.  Thomas  submitted  to 
Cuneo  a  list  of  six  (6)  properties  for  the  purpose  of  determining 
the  kind  of  property  Cuneo  wanted;  that  he  talked  to  Cuneo  on  the 
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1  phone  May  4,  1935  and  submitted  the  so-called  Insull  Faria, 
which  includes  Parcels  'A*  aad  'B'  herein  referred  to,  and 
confirmed  the  conversation  and  the  submission  of  such  property 
by  letter  on  the  same  date;  that  on  or  about  June  1st  or  2nd, 
1935»  HJ%  Thomas  took  Mr*  and  Mrs.  John  Cuneo  to  examine  the 
Insull  Farm,  and  again  on  August  21st,  took  Mr,  Cuneo  to  maka 
another  inspection  of  the  place;  that  on  November  1,  1935 
Thomas  wrote  another  letter  to  Cuneo  describing  the  soil  condi- 
tions on  the  Insull  Farm,  and  recommending  them  and  recommending 
the  farm;  that  in  the  summer  of  1936  Thomas  advised  Morris  of  the 
efforts  of  another  broker  named  Quin  to  sell  the  Insull  property 
to  Cuneo;  ind  that  en  or  about  April  10,  1937  Thomas  interviewed 
John  B ,  Gallagher,  one  of  the  agents  in  charge  of  the  Insull 
property  and  told  him  he  was  working  on  Cuneo  as  a  prospective 
purchaser j  that  from  the  time  Thomas  first  interviewed  Cuneo 
until  May  1,  1937*  he  'phoned  Cuneo  at  intervals  concerning  the 
deal. 

"That  on  April  25,  1937  Thomas  had  Morris  come  to  his 
office  and  Morris  and  Thomas  went  out  and  inspected  a  farm 
called  the  'Schraeger  Farm1,  which  Morris  on  r.pril  27,  1937 
submitted  to  Mr,  Cuneo;  that  on  April  27,  1937  Morris  first 
approached  Cuneo  directly  to  interest  him  in  the  purchase  of 
the  Insull  Farm  in  a  letter  addressed  to  Cuneo  by  Morris  on 
that  date,  and  that  he  first  interviewed  Cuneo  personally  con- 
cerning the  Insull  Farm  en  May  5* 

"That  on  May  15,  1937  Thomas  visited  Morris  at  Morris' 
of rice  in  Chicago  and  inquired  about  Morris'  progress  in  the 
Cuneo  deal, 

"That  Frank  D.  Quin,  defendant,  first  submitted  the 
property  to  Cuneo  in  the  Fall  of  1935*  subsequent  to  submission 
of  the  property  by  Thomas,  and  while  Thomas  was  still  negotiating 
with  Cuneo;  that  from  and  after  Quin's  submission  of  the  Insull 
Farm  to  Cuneo,  Quin  continued  to  "see  Cuneo  from  time  to  time  with 
reference  to  the  purchase  of  the  property  and  took  Mr,  and  Mrs, 
Cuneo  out  to  see  it;  that  Abraham  S,  Nahin  furnished  a  car  which 
Quin  used  to  visit  the  property  with  Nahin,  and  Nahin  also  fur- 
nished some  maps  of  the  property  used  by  Quin* 

"That  Cuneo  continued  to  be  interested  in  the  purchase 
of  the  property  from  the  time  it  was  first  shown  to  him  by  Thomas 
on  May  4,  1Q35  until  its  purchase. 

"That  the  parties  to  the  sale  were  brought  together  at  a 
conference  on  June  1,  1937  arranged  by  F.  Thomas  I  orris,  and 
substantially  agreed  orally  on  the  terms  of  the  sale  at  said 
conference,  and  that  the  said  F»  Thomas  Morris  was  present* 

'  "CONCLUSIONS 

"That  the  joint  efforts  of  FREDERICK  B,  THOMAS  and  F# 
THOMAS  MORRIS  were  the  procuring  and  proximate  cause  of  the  sale 
of  the  property  to  Cuneo;  Thomas  had  the  property  listed  for 
sale  and  Morris  did  not;  Thomas  showed  it  to  Cuneo  in  the  first 
instance  and  kept  his  interest  alive  in  the  deal;  F.  Thomas 
Morris  brought  the  negotiations  to  a  successful  conclusion* 

"That  the  defendant,  F.  THOMAS  MORRIS,  while  not  a  party 
to  the  escrow  of  the  commission  on  the  sale  with  the  escrowee, 
has  recognized  the  validity  of  the  same  by  asking  herein  for  a 
decree  against  said  fund  so  deposited  in  escrow* 

"That  F,  THOMAS  MORRIS  and  FREDERICK  B.  THOMAS  are 
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entitled  to  the  remainder  of  said  fund  in  escrow,  after  deducting 
the  sum  of  ONE  HUNDRED  FIVE  DOLLARS  ($105.00)  for  escrowee 's  costs 
and  expenses  as  aforesaid,  to  he  divided  between  them  in  equal  pro- 
portions; and  that  their  respective  shares  of  the  costs  of  this 
suit,  including  stenographer's  and  Master's  fees  as  hereinafter 
recommended  should  be  deducted  from  each  of  their  shares  of  said 
escrow  fund  before  payment  to  them  of  the  amounts  then  due  them 
therefrom}  and  that  if  the  option  to  purchase  Parcel  'B'  herein- 
after referred  to  is  exercised  by  the  said  JOHN  P,  CUNEO  the 
commission  thereon  will  be  due  to  the  said  F„  THOMAS  MORRIS  and 
FREDRICK  B,  THOMAS,  to  be  divided  between  th^m  in  equal  proportions* 

"That  Quin's  claim  for  a  commission  from  the  sellers  on  the 
theory  that  the  sellers  were  unfair  to  him  in  selling  through  Morris 
to  Cuneo  at  a  lower  price  than  they  quoted  to  Quln  is  not  tenable 
because  Quin  is  not  the  procuring  cause  of  the  sale, 

"The  defendant  Quin  is  not  bound  by  the  terms  of  the  escrow 
because  he  signed  the  said  agreement  on  the  condition  and  with  the 
understanding  that  it  would  not  be  binding  upon  him  until  and  unless 
the  plaintiff  Thomas  and  defendant  Morris  signed  said  escrow,  and 
said  escrow  was  not  signed  by  the  defendant  Morris.  The  defendant 
Quin,  however,  is  bound  by  the  terms  of  the  escrow  because  he  has 
recognised  the  validity  of  the  same  by  asking  hare  for  a  decree 
against  the  funds  so  deposited  in  escrow, 

"RECOMMENDATIONS 

"That  a  decree  be  entered  herein  directing  the  said 
CONTINENTAL  ILLINOIS  NATIONAL  BANK  AND  TRUST  COMPANY,  escrowee, 
to  deduct  and  retain  for  Itself  as  its  fees  and  expenses  and  costs 
as  said  escrowee,  the  sum  of  ONE  HUNDRED  FIVE  DOLLARS  from  said 
escrow  fond  of  THIRTY-NINE  HUNDRED  DOLLARS;  that  the  decree  provide 
that  in  the  event  the  option  to  purchase  said  Parcel  'B«  herein 
referred  to  is  exercised  by  the  said  JOHN  F«,  CUNEO,  that  the  said 
F.  Thomas  Morris  and  FREDERICK  B,  THOMAS  are  the  brokers  entitled 
to  share  in  said  commission  equally* 

'  "That  the  prayers  of  the  said  Frank  D.  Quin  and  Robert  S# 
Nahin  for  commission  out  of  said  escrow  fund  on  the  sale  of  Parcel 
'A*,  or  commission  on  the  sale  of  Parcel  'B'  should  the  option  of 
John  F.  Cuneo  to  purchase  be  exercised,  be  denied.  «••* 

As  heretofore  stated  the  decree  was  entered  in  accordance 
with  the  recommendations  of  the  master  that  the  commission  presently 
due  and  on  deposit  with  the  escrowee  be  paid  in  equal  share  to  the 
plaintiff  Thomas  and  the  defendant  llorris  after  deducting  fees, 
costs  and  charges  and  that  in  the  event  that  Cuneo  exercised  his 
option  to  purchase  the  additional  property  Thomas  and  Lorris  were 
entitled  to  share  equally  the  commission  on  the  sale  of  that 
property. 

The  theory  of  the  defendant  Quinn,  as  stated  in  his  brief, 
is  "(a)  That  he  was  the  procuring  cause  of  the  sale  and  the  first 
to  introduce  the  contracting  parties,  (b)  That  plaintiff  Thomas 
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abandoned  all  efforts  to  sell  the  property  long  before  the  sale 
was  consummated,  (c)  That  the  sellers  cannot  deprive  him  of 
his  commission  by  completing  the  sale  themselves  or  through 
Morris,  another  broker,  (d)  That,  as  an  alternative  theory,  Quin 
contends  he  is  entitled  to  a  judgment  in  the  amount  of  $3,900 
upon  his  counterclaim  against  the  sellers," 

Plaintiff's  theory  is  that  "he  and  defendant  Morris  agreed 
to  work  together  to  effect  the  sale  of  the  suburban  farm  to 
Mr,  Cuneoj  that  through  their  joint  efforts  the  property  was  sold 
to  Mr.  Cuneoj  ***  that  commissions  payable  by  the  owners  in 
respect  of  the  sale  are  properly  payable  to  plaintiff  and  defend- 
ant Morris; ■  and  "that  the  evidence  clearly  supports  the  findings 
of  the  Master;  that  the  exceptions  to  the  Master's  report  were 
properly  overruled  by  the  Chancellor,  and  that  the  decree  entered 
by  the  Chancellor  was  in  all  respects  proper," 

The  theory  of  the  defendant  Morris  in  the  trial  court  was 
that  Thomas  had  originally  negotiated  with  Cuneo  at  Morris's 
suggestion  and  request  but  had  subsequently  abandoned  all  efforts 
to  close  the  sale  and  only  reappeared  and  claimed  a  right  to  the 
commission  after  Morris  had  negotiated  directly  with  Cuneo  and 
the  owners  of  the  property  and  brought  about  the  sale. 

At  the  outset  we  will  consider  Quin's  contention  that  he 
"is  entitled  to  his  commissions  even  though  Thomas  and  Morris  were 
the  procuring  cause  of  the  sale,"  He  states  in  his  brief  that  "he 
filed  a  counterclaim  in  which  he  asked  a  judgment  for  the  amount  of 
the  commissions  due  him  against  the  trustees  or  owners  of  the 
property."  A  careful  examination  of  his  counterclaim  reveals  that 
it  does  not  ask  for  any  direct  relief  against  the  trustee  owners  of 
the  property,  who  were  his  codefendants.  No  such  relief  having  been 
prayed  for  against  said  trustees  in  Quin's  counterclaim,  the  court 
was  without  authority  to  grant  it.  That  Quin's  counterclaim  was 
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not  directed  against  the  trustee  owners  is  clearly  ind 
his  failure  to  secure  a  rule  on  them  to  answer  said  counterclaim 
and  by  the  fact  that  they  did  not  answer  it  and  he  secured  no 
default  against  them  for  want  of  an  answer.  No  issue  was  raised 
or  tried  in  this  cause  except  the  right  of  the  several  brokers 
to  receive  or  share  in  the  funds  on  deposit  representing  the 
commission  on  the  sale  of  the  property  and  the  determination  of 
that  issue  also  determined  who  was  entitled  to  receive  the 
additional  commission  of  $4,50°*  if  Cuneo  exercised  his  option 
to  purchase  the  adjacent  property*  Quin  must  be  held  to  have 
beeome  bound  by  the  terms  of  the  escrow  agreement  under  which 
the  commission  presently  due  was  deposited,  inasmuch  as  he  filed 
a  counterclaim  herein  praying  that  the  commission  so  deposited 
be  turned  over  to  him.  We  are  impelled  to  hold  that  Quin  had  no 
right  to  direct  relief  against  the  trustee  sellers  and  that  any 
right  he  might  have  to  relief  is  restricted  to  the  commission 
deposited  in  escrow. 

Is  Quin  entitled  to  receive  or  share  in  the  commission 
deposited  in  escrow  by  the  sellers? 

In  our  opinion  the  findings,  conclusions  and  recommenda- 
tions of  the  master  are  amply  supported  by  the  evidence.  The 
salient  facts  disclosed  by  the  evidence  are  that  the  defendant 
Morris,  who  learned  that  Cuneo  might  be  interested  in  the  purchase 
of  the  Insull  property  and  who  did  not  want  to  approach  him 
personally  in  connection  with  same,  because  he  (Morris)  was 
working  with  Cuneo  on  another  deal,  contacted  plaintiff  Thomas 
to  the  end  that  the  latter  would  endeavor  to  sell  the  Insull 
farm  to  Cuneo;  that  Thomas  and  Morris  entered  into  an  agreement 
that  in  the  event  Cunee  purchased  the  property  through  them  they 
would  share  the  commission  on  the  sale  equally;  that  of  the  brokers 
involved  herein  Thomas  was  the  first  to  bring  the  property  to 
Cuneo' s  attention  and  he  did  so  May  4,  1935;  that  thereafter  he 
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showed  the  property  to  Cuneo,  introduced  him  to  at  leai 
the  sellers  and  their  agent  and  manager  of  the  property  and  submitted 
to  said  sellers  proposals  to  purchase  made  by  Cuneo,  which  were 
rejected j  that  through  visits  to  Cuneo' s  office,  correspondence 
with  him  and  by  means  of  the  telephone  Thomas  continued  his  efforts 
over  a  long  period  of  time  to  sell  Cuneo  the  Insull  farm;  that  no 
broker  was  granted  an  exclusive  agency  to  sell  the  property;  that, 
while  Thomas  was  still  negotiating  with  Cuneo,  Quin  met  the  latter 
for  the  first  time  in  the  Pall  of  1935}  that  thereafter  Quin  per- 
sistently endeavored  to  bring  about  the  sale  of  the  property  but 
without  success;  that  several  proposals  or  purchases  submitted  fey 
Cuneo  through  Quin  were  rejected;  that  Cuneo  was  interested  in  the 
property  and  anxious  to  purchase  same  after  it  was  called  to  his 
attention  but  not  at  the  price  demanded  by  the  sellers;  that  no 
progress  was  made  by  any  of  the  brokers  in  negotiating  the  sale  of 
the  property  until  June,  1937*  when  through  the  instrumentality  of 
Morris  a  meeting  of  the  principals  was  arranged;  and  that  at  that 
meeting,  which  was  also  attended  by  Morris,  the  sale  of  the  property 
to  Cuneo  was  consummated  at  a  price  which  represented  a  substantial 
reduction  from  the  price  theretofore  listed  with  both  Thomas  and  Quin* 
Thus  we  have  this  situation  presented.  None  of  the  brokers  had 
an  exclusive  agency  to  sell  the  property.  While  Thomas  was  not  per- 
sonally the  procuring  cause  of  the  sale,  it  is  undisputed  that  it  was 
he  who  first  brought  the  property  to  the  purchaser's  attention  and 
that  thereafter  he  worked  diligently  to  sell  the  property  to  himw 
Then  Quin  contacted  Cuneo  about  six  months  later  in  connection  with 
the  property  in  question  and  used  his  utmost  efforts  to  bring  about 
the  sale,  persisting  in  such  efforts  until  the  sale  was  consummated 
through  the  instrumentality  of  Morris.  It  may  well  be  that  Quin 
could  hare  effected  the  sale  if  he  had  been  permitted  to  do  so  upon 
the  same  term**  at  which  Cuneo  finally  purchased  the  property.  But 
Quin  is  f>  no  better  position  in  that  regard  than  Thomas.  In  all 
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likelihood  he  also  could  have  made  the  sale  to  Cuneo  at  the 

reduced  price. 

In  our  opinion  the  feature  of  this  case  which  is  of 
controlling  importance  is  the  arrangement  made  between  Thomas 
and  Morris,  whereby  they  agreed  to  work  together  to  effect 
the  sale  to  Cuneo.  This  arrangement  was  clearly  established, 
Thomas  was  the  broker  who  first  brought  the  property  to  the 
attention  of  the  purchaser,  who  never  thereafter  lost  interest 
in  it  and  Morris  was  the  broker,  through  whose  instrumentality 
the  sale  was  made.   "An  agreement  between  brokers  co-operating 
in  the  sale  of  land  for  the  division  of  fees,  is  not  illegal 
nor  against  public  policy,  and  it  will  be  construed  and  enforced 
the  same  as  other  contracts,"  Nelson  on  Law  of  Real  Estate 
Brokerage,  2d  Ed,,  Sec,  144,  p.  262 1  West  v.  Visalia  Abstract 
Co,,  53  Cal,  App*  467,  200  Pae.  351. 

Defendant  Ouin  strenuously  urges  that  plaintiff  Thomas 
abandoned  his  negotiations  with  Cuneo  for  the  sale  of  the 
property.  There  was  a  conflict  in  the  evidence  in  this  regard, 
which  the  master  resolved  in  favor  of  Thomas,  and  we  think  that 
he  was  warranted  in  so  doing. 

Defendant  Quin  contends  that  there  is  no  allegation  in 
plaintiff's  complaint  to  support  the  finding  that  the  joint 
efforts  of  Thomas  and  Morris  were  the  procuring  cause  of  1he 
sale.  We  are  of  opinion  that  the  allegations  of  the  complaint 
are  sufficiently  broad  to  support  said  finding. 

Just  what  is  Quin's  position?   He  was  not  the  first 
broker  who  directed  Cuneo 's  attention  to  the  property.  He  was 
not  the  only  broker  who  opened  and  continued  negotiations  with 
Cuneo  for  the  purchase  of  the  property.  He  was  not  the  broker 

through  whose  instrumentality  the  sale  to  Cuneo  was  con- 
summated, ^e  did  not  earn  his  commission  because  he  did  not 
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produce  a  purchaser,  fie  came  near  doing  so,  but  he  did  not. 
Under  the  circumstances  he  was  not  wronged  -  he  was  only  unfor- 
tunate. 

In  discussing  the  question  of  intervening  brokers  in  Nelson 
on  Law  of  Real  Estate  Brokerage,  supra r   the  author  makes  this  state- 
ment at  p.  203*   "It  would  be  at  variance  with  all  practical  rules, 
to  require  the  party  selling  to  pronounce,  under  penalty  of  paying 
double  commissions,  upon  the  metaphysical  question,  which  agent, 
under  the  circumstances,  was  the  efficient  cause  of  the  sale.   In 
the  absence  of  all  collusion  on  the  part  of  the  vendor,  the  agent 
through  whose  instrumentality  the  sale  was  carried  to  a  successful 
conclusion  is  the  procuring  cause  thereof," 

In  so  far  as  the  evidence  and  its  weight  and  the  credibility 

of  the  witnesses  is  concerned,  the  rule  enunciated  in  Pasedach  v* 

Auw.  364  111.  4-91,  is  applicable  here.  There  the  court  said  at  p„  496 

"The  master  in  chancery  saw  the  witnesses  and  heard  them 
testify.  It  was  his  province  in  the  first  instance  to  determine 
the  facts,  ^hile  his  finding  of  facts  does  not  carry  the  same 
weight  as  the  vordict  of  a  jury,  nor  of  a  chancellor  where  the 
witnesses  have  testified  before  him,  yet  the  master's  findings  are 
entitled  to  due  weight  on  review  of  the  cause,  (Keuper  va  Mette^, 
239  X3LX«  586.)  His  conclusions  as  to  the  facts  have  been  approved 
by  the  chancellor.  In  that  situation  we  are  not  justified  in  dis- 
turbing the  findings  unless  they  are  manifestly  against  the  weight 
of  the  evidence.  north  Side  Sash  and  Door  Co.  v.  Hecht,  295  111, 
5l5j  Klekamp  v.  KlekampB  275  Id.  98." 

Since  the  joint  efforts  of  plaintiff  Thomas  and  defendant 
Morris  were  the  procuring  cause  of  the  sale,  they  are  entitled  to 
share  equally  in  the  commission  deposited  in  escrow  and  the  addi- 
tional commission  due  from  the  sellers  in  the  event  that  Cuneo 
exercised  his  option  to  purchase  the  adjacent  parcel  of  land. 

The  decree  of  the  Circuit  court  is  affirmed. 

D;  CR3E  AFFIRMED. 

Scanlan,  P.  J.,  and  Friend,  J.,  concur* 
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SHORE  MANAGEMENT  CORPORATION,   <\,  > 

)  I  APPfAL  froU  municipa 

\  /  51  I 

CClJRT  OFJpHICAGO, 


ARTHUR  BRICKS  ON  and  AjtfHONY    ^ ** "-^$L..         \ 


ERICKSON,   doing  buslfedp  as  €L*^  TN 
C.  A.  ERICKSON  BROS  J,     1  ) 

plants.     )       314  I. A.  571 

MR.  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff,  Shore  Management  Corporation,  was  organized 
as  an  Illinois  stock  corporation  on  October  10,  193C  It  was 
dissolved  by  decree  of  the  Superior  court  June  21,  1934  Iter 
failure  to  file  its  annual  report  and  to  pay  its  franchise  tax 
and  that  decree  has  not  been  vacated.  On  October  3°*  1935>  more 
than  fourteen  months  after  its  dissolution,  Shore  Management 
Corporation  caused  a  judgment  by  confession  for  $1,679.28  to  be 
entered  upon  four  notes  against  the  defendants,  Arthur  Erickson 
and  Anthony  Erickson,  the  makers  of  the  notes.  The  Shore  Manage- 
ment Corporation  had  received  these  notes  by  assignment  but  it 
does  not  appear  when  it  became  the  owner  thereof.  Subsequent  to 
the  entry  of  the  judgment  by  confession,  plaintiff  instituted 
several  garnishment  proceedings  based  on  said  judgment,  upon 
which  it  collected  $473.75.  The  original  judgment  was  satisfied 
t©  this  extent,  On  June  6,  I936  plaintiff  instituted  a  garnishment 
proceeding  against  Ray  W0  Summe  &  Co.,  in  which  it  was  claimed  that 
said  garnishee  was  indebted  to  defendants.  On  June  16,  193&>  defend- 
ants filed  a  verified  petition  to  vacate  the  judgment  by  confession,, 
alleging  therein  that  they  had  been  apprised  of  the  garnishment 
summons  issued  and  served  upon  Summe  &  Co.j  that  that  was  their 
first  notice  that  the  judgment  by  confession  had  been  entered 
against  them|  that  plaintiff  corporation  having  been  dissolved  On 
June  21,  1934,  it  was  not  a  legal  entity  when  this  action  was  brought 
on  October  30,  1935;  and  that  it  therefore  had  no  capacity  to  sue. 
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On  September  4,  1936,  pursuant  to  an  agreed  order  to  that  effect, 
defendants'  petition  to  vacate  the  judgment  by  confession  was  with- 
drawn. It  does  not  appear  why  said  petition  was  withdrawn.  On 
April  3,  1941,  plaintiff  instituted  a  supplemental  citation  proceed- 
ing in  this  cause  for  the  appearance  and  examination  under  oath  of 
the  defendants  and  a  supplemental  defendant,  C.  A.  ^rickson,  con- 
cerning the  property  of  said  defendants.  Thereupon,  on  April  29  > 
1941,  defendants  filed  a  verified  petition  "to  vacate,  set  aside 
and  hold  for  naught  the  judgment  entered  herein  on  October  30,  1935* 
and,  by  the  order  of  this  Court,  to  abate  and  dismiss  the  plaintiff1 s 
suit  herein  and  to  quash  all  outstanding  process  issued  on  said  judg- 
ment," which  motion  alleged  "that  there  is  not  now  nor  was  there  at 
the  time  and  date  of  the  commencement  of  this  suit  and  the  entry  of 
the  judgment  by  confession  herein  any  such  corporation  as  the  Shore 
management  Corporation,  as  by  the  statement  of  claim  filed  herein 
and  by  the  above  action  is  supposed;  and  that,  if  such  Shore  Manage- 
ment Corporation  ever  existed,  it  was  dissolved  by  proceedings  had 
in  the  Superior  court  of  Cook  county,  Illinois,  on,  to—wit,  June  21, 
1934,  in  chancery,  Case  No.  68438,  and  which  proceedings  have  not 
since  been  vacated,  set  aside  or  reversed,  but  remain  in  full  force 
and  effect."  On  September  19,  1941  an  order  was  entered  by  the  trial 
court  denying  defendants'  motion  to  vacate  the  judgment  entered  by 
confession.  Defendants  prosecute  this  appeal  from  said  order. 

Defendants'  theory  as  stated  in  their  brief  is  as  follo?/s: 
"That  the  dissolution  proceedings  of  the  Shore  Management  Corporation, 
the  alleged  and  pretended  plaintiff,  by  the  Attorney  General  of  the 
State  of  Illinois,  had  put  an  end  to  its  existence  so  that  at  the  time 
of  the  filing  of  the  action  it  had  no  capacity  to  sue  nor  to  maintain 
the  prosecution  of  a  suit  in  any  manner  whatsoever,  including  the 

bringing  and  prosecution  of  the  supplemental  proceedings  which  was 
J  "\  the  nature  of  a  creditor's  suit  and  a  new  action.  There  could 
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be  no  officers,  directors,  representatives  or  agents  to  employ 
attorneys  to  institute  and  prosecute  suits,  collect  judgment, 
receive  payment  and  enter  satisfaction  thereof." 

There  can  be  no  question  but  that  plaintiff,  Shore  Manage- 
ment Corporation,  had  no  legal  capacity  to  sue  after  its  dissolution 
on  June  21,  1934.  Mien  it  instituted  this  action  on  October  30, 
1935,  it  lacked  such  capacity.  The  General  Corporation  act  of  I919 
provided  for  the  survival  of  actions  by  and  against  a  dissolved 
corporation  for  two  years  after  its  dissolution.  That  act  (par, 
14,  see.  14,  chap.  32,  Cahill's  111.  Rev.  Stat.  1927)  provided: 

"All  corporations  organized  under  the  laws  of  this  State, 
whose  powers  may  have  expired  by  limitation  or  otherwise,  shall 
continue  their  corporate  capacity  for  two  years  for  the  purpose 
only  of  collecting  debts  due  such  corporation  and  selling  and 
conveying  the  property  and  effects  thereof.  Such  corporations 
shall  use  their  respective  names  for  such  purposes  and  shall  be 
capable  of  prosecuting  and  defending  all  suits  at  law  or  in  equity." 

When  the  Business  Corporation  act  was  enacted  in  1933,  it 

expressly  repealed  the  old  Corporation  act  of  1919*  Section  I67 

of  the  act  of  1933  (par.  157*167,  chap.  32,  111.  Hev.  Stat.  1937) 

provides : 

"Repeal.  The  act  entitled  'An  Act  in  Relation  to  Corpor- 
ations for  Pecuniary  Profit, ■  approved  June  28,  1919,  in  force 
July  1,  1919*  as  amended,  is  hereby  repealed." 

The  section  of  the  Business  Corporation  act  ©f  1933  dealing 

with  "Survival  of  Remedy  After  Dissolution"  (par.  157.94,  sec.  94, 

chap,  32,  111.  Rev.  Stat.  1937)  is  as  follows: 

"The  dissolution  of  a  corporation  either  (1)  by  the  issuance 
of  a  certificate  of  dissolution  by  the  Secretary  of  State,  or  (2) 
by  the  decree  of  a  court  of  equity  when  the  court  has  not  liquidated 
the  assets  and  business  of  the  corporation,  or  (3)  by  expiration 
of  its  period  of  duration,  shall  not  take  away  or  impair  any  remedy 
given  against  such  corporation,  its  directors,  or  shareholders,  for 
any  liability  incurred  prior  to  such  dissolution  if  suit  thereon  is 
brought  and  service  of  process  had  within  two  years  after  the  date 
of  such  dissolution.  Such  suits  may  be  prosecuted  against  and 
defended  by  the  corporation  in  its  corporate  name. " 

It  will  be  noted  that  the  provisions  of  the  foregoing  section 

94  permit  actions  to  be  brought  against  a  dissolved  corporation,  its 

directors  or  shareholders  within  two  years  after  its  dissolution  on 
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any  liability  incurred  prior  to  its  dissolution,  but  that  there 
is  no  provision  in  that  section  of  the  Business  Corporation  act 
of  1933  which  permits  a  dissolved  corporation  to  bring  actions 
after  its  dissolution.  It  is  the  general  rule  that  after  a  cor- 
poration is  dissolved  it  is  incapable  of  maintaining  an  action 

in  the  absence  of  statutory  authority.  In  American  Exchange 

612. 
v.  Mitchell,  179  111.  App./the  court  said  at  p.  6l5: 

"There  are  at  least  two  errors  appearing  in  this  record, 
each  of  which  is  conclusive  against  the  defendant  in  error,  ana 
must  work  a  reversal  of  this  case.  The  first  arises  from  the 
want  of  a  plaintiff  with  capacity  to  maintain  the  suit. 

"In  all  civil  actions  the  prime  requisite  as  to  parties 
is  that  the  plaintiff  and  the  defendant  must  each  be  either  a 
natural  or  artificial  person. 

H,A  civil  action  can  be  maintained  only  in  the  name  of 
a  person  in  law,  an  entity  which  the  law  of  the  forum  can 
recognize  as  capable  of  possessing  and  asserting  a  right  of 
action.'  Ency.  Pleading  and  Practice,  Vol,  15,  p.  1478. 

"After  a  corporation  is  dissolved  it  is  incapable  of 
maintaining  an  action.  All  action  by  a  corporation  which  is 
pending  when  such  corporation  is  dissolved  abates  upon  such 
dissolution  in  the  absence  of  a  statute  to  the  contrary.  Ency. 
Pleading  and  Practice,  vol,  5#  P»  96." 

In  Fletcher  Cyclopedia  Corporations,  Permanent  -dition, 

vol,  16?  sec.  8142,  the  author  makes  this  statement  at  p.  885: 

"A  corporation's  capacity  to  sue  and  be  sued  terminates 
at  common  law  when  the  corporation  is  legally  dissolved.  There- 
after proceedings  may  be  prosecuted  in  equity  to  wind  up  the  cor- 
poration and  adjudicate  the  rights  of  creditors,  but  in  the  absence 
of  statutory  provisions  to  the  contrary,  no  action  of  law  can  be 
maintained  by  or  against  it  as  a  corporate  body  or  in  its  corporate 
name.  It  is  not  amenable  to  process  and  is  incapable  of  making  an 
appearance  or  of  authorizing  an  attorney  to  make  an  appearance  in 
its  behalf.  An  action  pending  by  or  against  it  at  the  time  of 
dissolution  ordinarily  abates  and  cannot  be  prosecuted  to  judgment. 
A  judgment  rendered  against  a  corporation  before  its  dissolution 
cannot  be  reviewed  after  its  dissolution  nor  when  a  corporation 
ceases  to  exist  absolutely  can  proceedings  be  maintained  to  set 
aside  a  judgment  or  decree  in  its  favor,  when  it  must  be  made  a 
party  to  such  proceedings." 

In  Billiard  Table  Mfg.  Corp.  v.  First-Tvler  Bank  &  T.  Co. f 
16  Fed.  Supp,  998  (U.  S,  District  Court,  N.  D.,  W,  Va,)  the  court 
said  at  p.  992: 

"Before  the  passage  of  the  1933  Illinois  Business  Corporation 
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Act,  an  Illinois  corporation  had  the  right  and  power  to  collect 
debts  due  it  and  to  maintain  suits  in  its  corporate  name  for 
the  same  for  a  period  of  two  years  after  its  date  of  dissolution, 
Illinois  Business  Corporation  Act  of  June  28,  1919  >  in  force 
July  1,  1919,  Laws  111.  1919,  p.  320,  sec.  14  (Smith-Surd  111. 
Stats.,  c.  32,  sec.  157«94  note).  However,  in  the  enactment  of 
the  1933  Illinois  Business  Corporation  Act  this  right  and  power 
was  withdrawn  by  the  Legislature  by  the  omission  of  the  former 
provisions  from  the  new  act.  Illinois  Business  Corporation  Act, 
in  force  July  13,  1933*  SGc.  94-  e£  sea..,  Acts  of  General  Assembly 
of  State  of  Illinois  1933.  at  pages  308,  354  et  sea.  (Smith-Hurd 
111.  Stats,  c.  32,  sec.  157.94  et  sea..)  In  the  1933  act,  upon 
application  of  any  interested  party,  the  assets  of  any  corporation 
undergoing  involuntary  liquidation  may  be  collected  by  the  appoint- 
ment of  receivers  to  collect  the  same  pending  dissolution.  Illinois 
Business  Corporation  Act,  in  force  July  13,  1933*  sections  86  and 
87." 

Sven  though  the  Shore  Management  Corporation  had  not  been 

dissolved,  it  was  precluded  from  instituting  or  maintaining  this 

action  against  the  defendants.  Paragraph  157.142,  section  142 

of  the  Business  Corporation  act  provides  in  part  as  follows: 

"No  corporation  required  to  pay  a  franchise  tax,  license 
fee  or  penalty  under  this  let  shall  maintain  any  action  at  law 
or  suit  in  equity  until  all  such  franchise  taxes,  license  fees 
and  penalties  have  been  paid  in  full." 

The  record  shows  that  plaintiff  had  not  paid  its  franchise 
tax  and  under  this  positive  prohibition  of  the  statute  it  could  not 
maintain  any  suit,  either  at  law  or  in  equity,  as  long  as  it  was 
delinquent  in  such  payment. 

It  seems  clear  that  plaintiff,  Shore  Management  Corporation, 
which  was  a  dissolved  corporation,  had  no  right  to  bring  this  action. 
However,  plaintiff  insists  that  defendants  are  barred  from  questioning 
its  right  to  bring  this  action  against  them  because  (1)  the  public 
policy  of  this  state  as  established  by  the  decisions  of  our  courts 
of  review  gave  it  a  common  law  action  against  defendants  until  the 
Statute  of  Limitations  had  run  against  its  claimj  (2)  defendants 
are  estopped  by  their  conduct  during  the  course  of  this  litigation 
from  challenging  its  capacity  to  suej  and  (3)  the  filing  of  defend- 
ants' petition  to  vacate  on  June  16,  1936  on  the  same  grounds  as 
are  asserted  in  their  petition  of  April  29,  1941  to  vacate  the 
judgment  by  confession  is  res  .judicata  of  the  latter  petition. 


2c  W3I1  . 


, 


, 


.. 

• 

' 

. 

■ 

. (ejon  £Q, 

SES, 

. 

. 

■ 

.1       m& 

III  ' 

•» 

' 

. 

■    - 

wsl  d-js  aoid 

iea  jbli/oo  Jl  •  jidirfoiq  svi^Jteoq  eijEtf  *»Jbfiir 

,  •  n2  10  wb!  iJtuz  \iim  atBialssa 

,$nem<i&q  done,  al 

,floi.  'i  on  b.  b  auw  liaifto 

1 

■     '      ■ 

-£cf  fceqq 

'uil 
as  etrnroig  ©/cea  ericfr  no  d£QI    ,  '  j.3a& 

'  ■      di  al 

.GoiJi^sq  ':  ^d  $nea®bsjl 


-6- 

There  is  no  merit  in  plaintiff's  first  contention.  The 
authorities  heretofore  cited  show  conclusively  that  a  dissolved 
corporation  has  no  common  law  right  to  maintain  an  action  and 
that  it  can  only  do  so  by  statutory  grant  of  authority*  The 
rule  pertaining  to  the  doctrine  of  public  policy  in  this  state 
has  been  repeatedly  enunciated  by  our  Supreme  court.  In  Colgrove 
v.  Lowe,  343  111.  360,  the  court  said  at  p.  362:   "There  is  no 
precise  definition  of  public  policy,  and  consequently  no  absolute 
rule  by  which  a  contract  can  be  measured  or  tested  to  determine 
whether  or  not  it  is  contrary  to  public  policy.  The  public  policy 
of  a  state  or  nation  is  to  be  found  in  its  constitution  and  statutes, 
and  when  cases  arise  concerning  matters  upon  which  they  are  silent 
then  in  its  judicial  decisions  and  the  constant  practice  of  govern- 
ment officials.   (Ziegler  V.  Illinois  Trust  and  Savings  Bank,  245 
111.  18C  and  cases  cited.)"  While  section  94  of  the  Business  Cor- 
poration act  makes  no  mention  of  a  dissolved  corporation's  right  to 
bring  an  action,  the  Legislature  manifested  its  Intention  to  with- 
draw such  right  by  its  express  repeal  of  the  old  act  and  by  its 
failure  to  include  a  provision  for  such  remedy  in  the  new  act. 

As  to  plaintiff* s  contention  that  defendants  are  estopped 
from  challenging  its  capacity  to  bring  this  action,  it  is  sufficient 
answer  to  state  that  since  section  94  of  the  business  Corporation  act 
conferred  no  authority  on  a  dissolved  corporation  to  sue  and  since 
section  142  of  said  act  positively  prohibited  plaintiff  from  suing 
so  long  as  it  was  delinquent  in  the  payment  of  its  franchise  tax, 
the  institution  of  this  action  did  not  bring  before  the  court  a  party 
plaintiff  over  which  it  could  have  jurisdiction  and  nothing  that  de- 
fendants did  or  failed  to  do  during  the  course  of  this  litigation 
could  confer  jurisdiction  on  the  court  over  the  Shore  Management 
Corporation  as  a  party  plaintiff  where  the  court  otherwise  lacked 
such  jurisdiction.  "A  civil  action  can  be  maintained  only  in  the 
name  of  a  person  in  law,  an  entity  which  the  law  of  the  forum  can 
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recognize  as  capable  of  possessing  and  asserting  a  right  of 
action"  and  "if  the  suit  is  or ought  in  a  name  which  is  that  of 
neither  a  natural  person,  a  corporation  or  a  partnership^  it  is 
a  mere  nullity."  47  C.  J#,  sees.  16  and  24.  The  Ghore  Management 
Corporation,  having  been  dissolved,  was  no  longer  in  existence  in 
so  far  as  its  capacity  to  maintain  this  action  is  concerned.  There- 
fore this  entire  proceeding,  including  the  judgment  by  confession, 
is  a  mere  nullity.  In  view  of  what  has  already  been  said,  plain- 
tiff's contention  that  defendants*  petition  to  vacate  of  June  16, 
1936  is  res  judicata,  of  their  later  petition  to  vacate  the  judgment 
by  confession  is  without  merit.  In  any  event  since  there  was  no 
determination  of  any  issue  presented  by  defendants*  petition  to 
vacate  of  June  16,  1936,  said  petition  having  been  withdrawn,  the 
doctrine  of  res  .judicata  is  inapplicable. 

The  motion  heretofore  made  by  defendants  to  strike  plaintiff's 
appearance,  its  additional  abstract  of  record  and  its  brief  and  argu- 
ment, which  was  reserved  to  hearing,  is  at  this  time  denied. 

"e  have  given  careful  consideration  to  all  the  points  urged 
and  the  authorities  cited  but  in  the  view  we  take  of  this  case  we 
deem  further  discussion  would  serve  no  useful  purpose. 

For  the  reasons  stated  herein  the  order  of  the  Uunicipal 
court  of  Chicago,  from  which  this  appeal  is  taken,  is  reversed 
and  the  cause  is  remanded  with  directions  to  sustain  defendants' 
motion  to  vacate  the  judgment  by  confession,  to  quash  all  outstanding 
process  issued  in  this  caus e  and  to  dismiss  this  suit, 

REVERSED  AND  REMANDED  WITH  DIRECTIONS. 
Sctnlan,  P.  J.,  and  Friend,  J,,  concur, 
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GEN.  NO.  9745 


AGENDA  NO.  27 


IN  THE  APPELLATE  COURT  OF  ILLINOIS^ 


SECOND  DISTRICT  4  X»A«  5  T  ^ 

FEBRUARY  TERM,  A.  D.  1^2. 


?- 


-?*- 


IN  THE  MATTER  OR  THE  E3TATE  OF  ? 
ELIZABETH  MURR,  deceased,      jf 


THELMA  BOWMAN  RCPE3EILER* 
ARGYLE  BOWMAN.         / 


s 


\ 


vs. 


Aooellahte, 


v 


JOHN  CLEVELAND "MURR,  Executor 
of  the  Estate  of  Mary  Elizabeth 
Murr,  deceased. 


' 


Appellee. 


APPEAL  FROM  CIRCUIT  COURT 
DUPAGE  COUNTY. 


* 


HUFFMAN  -  P.J. 

Aopellee  is  the  executor  of  the  estate  of  Mary  Elizabeth 
Murr.  She  died  on  June  6,  1937,  seized  *'ith  a  farm,  ■  house  and 
lot  in  the  city  of  Naperville,  together  with  certain  personal  prop- 
erty and  securities.   It  apoears  that  following  the  .^eath  of  Mrg. 
Murr,  the  real  estate  was  raade  the  subject  of  «  suit  for  partition, 
and  that  apoellee  ourchafefl  the  same  at  the  oartition  sale;  that 
ther°e^ter,  by  stioulation  to  vhich  appellants  were  parties,  it 
wss  orovlded  and  agreed  that  the  rente  accruing  from  tb°  renl  eetate 
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subsequent  to  the  death  of  Mrs.  Murr,  and  prior  to  the  date  of  sale 
for  partition,  should  be  taken  by  appellee  and  accounted  for  by  him 
in  his  accounts  as  executor. 

On  March  20,  1941,  appellee  filed  a  reoort  in  the  County  Court 
of  DuPage  county,  which  reflected  hie.  acts  and  accounts  an  executor. 
In  this  report,  pursuant  to  the  stipulation,  ha  accounted  for  the 
rents  collected  from  the  real  estate  from  the  date  of  the  death  of 
Mrs.  Murr  to  the  date  of  the  sale  thereof  in  partition.   In  this  re- 
port he  took  credit  for  certain  payments  made  during  such  time  for 
maintenance,  repairs  and  taxes  on  the  land  involved.   It  appears 
that  he  reported  a  total  amount  of  $1650  collected  in  rents  during 
such  period,  and  took  credit  for  ^480. 96  for  money  expended,  for  the 
purpose  of  maintenance  and  upkeep  of  the  city  house,  the  farm  and 
farm  buildings.  His  report  also  showed  the  allowance  of  a  claim  in 
his  favor  against  th«  estate,  of  $1467. 97,  under  date  of  February  23, 
1939. 

On  March  27,  1941,  appellants  filp»d  objections  in  the  County  Court 
to  the  items  of  appellee* s  report,  with  respect  to  the  suras  expended 
for  maintenance,  repair  and  upkeep  to  the  farm  and  the  bouse  in  Naper- 
vllle,  and  to  the  allowance  of  his  claim  against  thp  estste.  The 
County  Court  denied  all  of  the  objections,  approved  and  confirmed  the 
reoort  as  filed.   The  objectors  there  (appellants  here)  appealed  to 
the  Circuit  Court  of  DuPage  county,  where  the  objections  wer^  again 
overruled  and  the  report  approved.  This  aopeal  follows  from  the 
Judgment  and  decree  of  the  Circuit  Court  approving  aooellee's  report. 
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Appellant e  urge  for  reversal  that  the  Court  erred  In  approving 
the  reoort  and  In  overruling  their  objections  thereto.  The  assign- 
ment of  error  is  most  general.  Only  two  witnesses  testified,  appellee 
and  a  Mr.  Friedrich.   They  both  testified  on  behalf  of  appejlee. 
There  was  no  cross  examination  of  either  witness.   Therefore,  the 
facts  with  respect  to  the  items  of  expenditure  made  by  appellee  in 
and  fbout  the  upkeep  and  repair  of  the  oremises  during  the  years  In- 
volved, ar<=  not  In  dispute.   The  stipulation  b°tween  the  parties  grow- 
ing out  of  the  partition  suit  provided  that  appellee  should  take  such 
rents  and  make  his  accounting  therefor  to  the  other  children  in  hie 
account  as  executor.   It  appears  that  thi?  Is  what  he  did.  The  trial 
court  evidently  considered  that  under  the  stipulation,  apoellee  took 
the  rents  and  looked  after  the  property  as  a  co-tenant,  rather  than  as 
executor  of  the  estate  acting  In  an  official  capacity.  The  evidence 
supports,  the  position  of  the  trial  court  in  this  regard.  Appellants 
In  their  argument  urge  that  the  Court  erred  in  sustaining  the  claim 
allowed  appellee  in  the  County  Court  because  he  failed  to  prove  the 
validity  thereof  In  the  present  hearing  in  the  Circuit  Court.  There 
is  nothing  In  this  record  which  in  any  way  tends  to  Impugn  the  valid- 
ity or  propriety  of  the  claim  as  allowed  In  the  County  Court.  It 
was  allowed  In  that  Court  on  February  P3,  1939.   No  appeal  was  ever 
taken  from  the  order  allowing  the  claim,  and  nothing  appears  to  show 
that  any  action  was  oendlng  against  the  claim  for  fraud,  collusion 
or  mistake  in  connection  with  the  allowance  thereof.   Appellee  testi- 
fied with  regard  to  the  collection  of  the  rents  following  the  death 
of  his  mother,  and  the  items  expended  therefrom  for  reoairs  and  nain- 
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tenp.nce  to  the  property,  exhibiting  receipts  for  such  expenditures, 
It  does  not  aopear  here  that  the  correctness  or  propriety  of 

the  accounts  as  reflected  by  the  appellee's  report  are  in  any  way 

attacked.  Mere  formal  objections  were  filed  thereto,  -which  tvo 

courts  h*ve  heard  snd  denied. 

We  are  not  disposed  to  disturb  the  Judgment  herein. 

Judgment  affirmed. 
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AGENDA  NO.  26 


II!  THE 

APPELLATE  COURT  OF  ILLINOIS 

SECOND  DISTRICT 


EDWARD  G.    DV/YER  AJJD  PA 

.  DWYER,   husl 
et   al . , 


DOVE,  J.: 

Edward  0.  Dwyer  and  Pauline  Rose  Dwyer,  his  wife,  Jacob  A,  Nelson 
and  Anny  3.  Nelson,  his  wife,  and  Constance  A.  Sevland,  are  the  respect- 
ive owners  of  three  contiguous  tracts  of  land  outside  the  village  of 
Glen  Ellyri,  in  close  proximity  to  the  north  corporate  boundary.  They 
brought  a.n  action  in  the  circuit  court  of  DuPage  County  against  the  vil- 
lage for  damages  to  their  respective  premises  on  account  of  the  overflow 
thereof,  and  for  :..n 'injunction;  restraining  the  continuance  of  such  over- 
flow. Upon  a  trial  by  the  court  without  a  jury,  Judgment  against  the 
village  for  $1250.00  in  favor  of  the  Dwyers,  and  in  favor  of  the  village 
against  the  other  plaintiffs,  was  entered,  and  the  injunction  was  oenied, 
The  village  nae  appealed  from  that  part  of  the  judgment  against  it.  A 
cross  appeal  from  that  part  of  the  judgment  against  the  other  plaintiffs 
and  denying  the  injunction,  was  filed,  but  is  not  argued  in  this  court, 
and  no  grounds  for  the  cross  appeal  appear  in  appellee's  brief,  which 
concludes  by  urging  that  the  judgment  be  affirmed.  This  leaves  for 
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consideration  the  questions  relating  only  to  the  judgment  in  favor 
of  the  Rwyers. 

The  northwest  portion  of  the  village  is  bounded  on  the  west  by 
the  Kay  farm,  and  on   the  north  by  Geneva  Road  which  rune  east  and 
-est.  The  Sevland  tract  lies  on  the  north  side  of  Geneva  Read. 
west  corporate  boundary  of  the  village  is  about  opposite  the  center 
of  the  south  line  of  the  Se viand  tract,  which  is  bounded  on  the  west 
by  Bloomingdale  road.  The  Kelson  tract  lie*  immediately  north  of  the 
Sevland  tract,  and  is  of  the  same  width  east  and  west.  The  Dwyer  tract 
is  immediately  east  of  the  Kelson  tract,  the  south  line  of  the  two 
tracts  being  a  straight  line.   South  of  the  Dwyer  tract  is  another  tract 
of  the  Bane  width  east  and  west  and  extending  Fouth  to  Geneva  Road,  a 
distance  of  about  sixty  rods.  The  Kay  farm  is  the  highest  point  in  the 
vicinity.   From  there  the  land  elo]  •   to  the  east  and  then  north  to  the 
premises  of  the     i  iffs.  There  ie  a  depression  which  starts  seme 
distance  south  of  Geneva  Road,  running  northerly  to  a  culvert  acrons  the 
road,  and  from  thence  north-westerly  through  the  tract  south  of  the 
Dwyer  premises,  to  the  south-  rest  corner  of  the  latter,  and  then  continues 
north-westerly  through  the  Nelson  tract,  ssergin     loomingdalo  Road. 
The  water  going  down  this  depression  eventually  reaches  the  DuPage  River. 
The  lowest  part  of  t.'.e  Dwyer  premises  is  in  the  south-west  corner  thereof. 
They  installed  a  twelve-inch  tile  down  the  depression,  on  their  land, 
and  paid  half  the  cost  of  the  tile  through  the  Nelson  tract.  They  also 
had  three  other  lines  of   tile  on  their  tract,  one  along  the  south  aide, 
one  through  the  center  and  one  to  the  aortheast.  Prior  to  the  paving 
of  Kenilworth  Avenue  and  the  installation  of  the  storm  sewers  herein- 
after mentioned  this  system  of  tile  furnished  adequate  drainage  for 
their  premises  so  that  no  water  stood  thereon  after  a  heavy  rain. 
There  is  a  well  defined  open  ditch  down  the  depression  as  far  as  the 
Dwyer  land.   The  northwest  portion  of  thse  village  was  formerly  the 
Bnrrell  farm,  adjoining  the  east  line  of  the  Kay  farm.  Kenilworth 
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Avenue  in  the  village  rune  north  and  south,  intersecting  the  south 
side  of  Geneva  Road  at  a.  point,  about  two  hundred  feet  west  of  the 
culvert  mentioned.   "Ira  Street,  Oak  Street,  Tar ion  Street  and  other 
streets  run  east  from  Kenilworth  Avenue  to  Western  Avenue,  in  the 
above  order  south  of  Geneva  Road.  There  are  no  streets  west  of 
Kenilworth  avenue.  There  is  a  sanitary  sewer  on  each  of  the  above 
named  east  and  vest  streets,  connected  to  an  eight  inch  sanitary 
sewer  in  Western  Avenue.  The  flow  of  these  Him  street  and  I'arion 
Street  sewers  is  all  to  the  east.  On  Oak  Street  the  flow  from  the 
largest  part  of  the  sanitary  sewer  is  to  the  west  connecting  with  the 
sanitary  sewer  en  Kenilworth  Avenue.   The  flow  from  the  east  end  of 
the  Oak  Street  sewer  goes  east  to  Western  Avenue.  The  sa/nitary  sewer 
on  Kenil  7orl   :.veime  starts  at  Geneva  Road  and  the  f  lo~  from  that  point 
is  south  to  Sim  Street.   South  of  Sim  Street  the  flow  of  the  Kenil./crth 
Ivenue  sanitary  cewer  is  to  the  north,  so  that  the  Sim  Street  sanitary 
sewer  is  designed  to  take  .11  the  sewage  from  that  neighborhood,  except 
what  goes  east  on  liarion  Street  and  the  east  end  of  Oak  Street.  The 
Sim  Street  sanitary  sewer  is  a  ten  inch  sewer.   The  Kenilworth  Avenue 
sanitary  se./er  is  a  ten  inch  sewer  liorth  of  Oak  Street  and  eight  inches 
south  of  Oak  Street;  and  the  west  end  of  the  Oak  .Street  sanitary  sewer 
is  an  eight  inc.:  sever* 

In  1926  the  village  paved  Kenilworth  Avenue  to  Geneva  Road  and 
installed  storm  sewers  thereon  connecting  with  storm  sewers  running 
east  en  Sim  Street  and  Oak  Street  to  points  near  the  aitch  mentioned, 
and  on  Bar ion  Street  and  Linden  Street  snort  distances.   The  Kenilworth 
Avenue  storm  s--wer  in  this  vicinity  is  a  ten  inch  sewer,  and  runs  to  a 
twanty  inch  stwer  on  the  south  side  of  Geneva  Road,  which  runs  east  to 
the  culvert  abcut  200  feet  distant.   FAS  storm  sewers  on  the  east  and 
v. est  streets  are  eight  inch  sewers. 

At  a  high  point  on  the  Kay  farm,  outside  the  village  corporate  limits 
is  a  swampy  depression,  which  filled  ith  water  in  tira^s  of  heavy  rainfall. 


-3- 


i 

t  b&maa 

; 

■.■».. 
.  ... 

.   ■ 

I 

i 
. 

8 Jim  t£ 

i       bsllt't  vsi>  W 


. 


The  evidence  shows  that  when  the  water  in  it  reached  a  certain  level 
it  would  flow  west.  QofifiL  years  before  the  Burr  ell  farm  was  taken  into 
the  village,  a  tile  drain  was  installed  leading  from  the  depression 
across  the  Burrell  farm  across  what  is  now  Kenilworth  Avenue,  diagonal- 
ly to  the  northeast,  and  ending  so  that  the  water  found  its  way  into 
the  north  and  south  ditch  near  Oak  Street.   'hen  Kenilworth  Avenue  was 
paved  the  village  connected  this  tile  to  the  storm  sewer  on  ^enilworth 
Avenue  on  the  west  3ide  thereof. 

One  of  the  claims  of  the  Dwyers  is  that  prior  to  the  paving  of 
Kenilworth  Avenue  and  the  inst  lling  of  the  storm  sewers  mentioned,  the 
water  from  the  Northwest  part  of  the  village,  including  the  water  from 
the  Kay  farm,  found  its  way  to  the  ditch  south  of  Geneva  Road  and  thence 
through  the  culvert  on  down  the  ditch  northwesterly;  that  a  large  part 
of  the  water  was  absorbed  by  sub-surface  drainange,  and  their  land  was 
never  flooded;  that  since  the  paving  and  storm  sewers  were  installed,  the 
water  comes  north  on  Kenil  orth  Avenue  In  such  volume  and  force  that  it 
crosses  Geneva  Road  at  that  point,  and  goes  north  to  a  point  on  the  ditch 
about  fifty  feet  south  of  the  south  line  of  the  Dwyer  tract,  where  it 
formed  a  whirlpool,  cut  away  and  around  a  ridge,  washed  out,  broke  and 
sto;  ped  the  tile  drain  from  the  rep  n  and  m.-de  a  lake  of  about  five  acres 
in  the  southwest  corner  of  the  Dwyer  land.  The  evidence  shows  that  the 
center  of  Geneva  Road  is  about  a  f^ot  higher  than  the  north  end  of  the 
pa  ement  on  Kenilworth  Avenue.  Another  claim  of  the  Dwyers  is  that  in 
time  of  heavy  rain,  the  sewage  from  the  sanitary  sewer  system  gets  into 
the  storm  water  system,  and  that  feces  and  other  offensive  sewage  comes 
down  onto  their  premises  with  the  flood  water,  causing  additional  damages. 

The  evidence  shows  that  since  the  pavement  and  storm  sewers  were 
installed,  in  heavy  rains  a  part  of  the  water  cuts  across  Geneva  Road 
at  the  end  of  Kenilworth  Avenue  and  goes  directly  north  as  claimed  by  the 
Dwyers,  and  has  eroded  a  considerable  part  of  the  southwest  corner  of 
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their  land;  and  that  by  the  tile  being  washed  out,  bx^oken  and  stop]  ed 
up,  the  water  stands  on  about  five  acres  to  a  depth  of  from  two  to  three 
feet  and  stays  there  sometimes  from  two  to  three  months.   Tt  also  show* 
that  on  several  occasions  the  manhole  cover  on  the  storm  sewer  at  the 
north  end  of  Kenilworth  Avenue  has  been  forced  off  by  the  excessive 
flow  of  the  water,  which  spouts  out  of  the  sewer. 

Bwyer  testified  that  since  the  storm  sewers  were  Installed  he  had 
replaced  the  tile  on  their  premises  eight  or  ten  times.  The  evidence 
also  shows  that  on  two  occasions  the  village  has  done  the  same  thing 
and  furnished  new  tile  to  replace  the  broken  sections. 

The  former  -personnel  director  of  the  village,  who  acted  in  an 
advisory  capacity  on  the  sanitary  sewers  and  the  water  system  testified 
that  when  lie  received  complaints  as  t  o  the  condition  on  the  Dwyer 
property  he  and  the  superintendent  of  the  water  system  found  that  two 
sloughs  between  Elm  and  Oak  Streets  connected  with  the  sanitary  sewer 
system  and  caused  trouble  about  a  mile  away;  that  they  connected  the 
sanitary  sewer  into  the  storm  sewer;  that  he  had  the  material  delivered 
and  the  water  superintendent  reported  to  him  that  the  connection  was 
made  about  three  hundred  feet  east  of  Kenilworth  and  Oak,  and  that  by 
taking  the  sanitary  sewage  on  Oak  Street  back  to  Kenilworth  A.venue,  it 
goes  onto  the  Dwyer  property.  He  testified  on  cross  examination  that 
he  did  not  see  the  work  being  done  in  installing  the  connection  between 
the  two  sewer  systems. 

Allan  A,  llyers,  the  former  president  of  the  village,  who  lives  on 
the  southeast  corner  of  Kenilworth  Avenue  and  Geneva  Road,  testified  his 
laundry  tub,  sink  and  toilet  in  the  basement  were  connected  with  the 
Kenilvorth  Avenue  sewer,  and  that  his  drain  is  connected  into  the  ditch 
that  runs  into  Geneva  Road.  That  at  different  times  in  heavy  rains,  water, 
toilet  paper  and  feces  came  into  his  basement  through  the  drains,  laundry 
tub  and  toilet,  two  or  three  times  a  year,  varying  in  depth  of  from  one 
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to  three  feet;  that  it  did  not  happen  prior  to  the  time  he  installed 
the  toilet,  and  has  not  occurred  within  the  last  year  or  so. 

A  witness  who  lives  en  the  south  side  of  Geneva  Soad,  east  of  the 
depression,  testified  his  sewer  runs  south  into  the  Elm  Street  sanitary 
sewer;  that  about  twice  a  year  the  sewer  backed  up  and  sewage  came  into 
his  basement;  that  on  these  occasions  he  broke  his  sewer  about  one  hund- 
red feet  south  of  Geneva  Road  and  relieved  the  pressure  by  letting  the 
sanitary  sewage  run  into  the  natural  wa.ter  course  west  of  his  house. 
He  further  testified  that  on  the  property  across  the  road  from  his  house 
there  is  an  old  fashioned  cess  pool,  and  he  had  noticed  wat^r  shooting 
up  from  the  tile  south  of  the  cess  pool. 

The  municipal  engineer  who  had  charge  of  the  construction  of  the 
pavement,  the  storm  sewers  and  the  sanitary  sewers,  testified  the  eleva- 
tion of  the  sanitary  sewer  is  below  that  of  the  storm  sewer,  detailing 
the  difference  in  elevation  at  various  points.   At  Kenilworth  Avenue 
and  Geneva  Road  the  elevation  of  the  sanitary  sewer  is  3/10  of  a  foot 
below  that  of  the  storm  sewer.  His  son,  and  the  superintendent  of  water 
and  the  sanitary  sewers,  testified  they  made  tests  to  determine  whether 
there  was  any  connection  between  the  sanitary  and  storm  sewers,  by 
closing  the,  storm  sewer  at  Kenilworth  Avenue  and  Oak  Street,  flooding 
the  pavement,  and  putting  bluing  into  the  storm  sewer;  and  that  they 
found  no  bluinn  in  the  effluent  of  the  sanitary  sewer  but  found  it  in 
the  storm  sewer. 

It  is  common  knowledge  that  sanitary  sewer  systems  are  sealed  so 
that  ground  water  does  not  ordinarily  enter  them,  except  slight  in- 
filtration by  leaky  joints.   There  is  no  testimony  in  this  case  to  show 
it  was  sufficient  in  this  case  to  cause  flooding  of  the  sanitary  sewer 
in  time  of  a  heavy  rain.   Considering  the  testimony  of  the  former  per- 
sonnel director  that  the  two  systems  were  connected  together,  and  the 
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backing  of  the  sewage  into  the  two  basements  mentioned,  together  witi 
the  fact  that  the  storm  water  sewer  on  Kenllworfch  Avenue  was  of  such 
volume  that  it  threw  the  cover  off  the  mahole  opposite  the  Myers  house, 
the  evidence  shows  the  sewage  from  the  sanitary  sewer  system  was  getting 
into  the  storm  water  sewer,  and  found  its  way  down  Kenilworth  Avenue  onto 
the  Dwyer  place,  as  the  water  raced  north  across  Geneva  Road. 

The  well  settled  rule  is  that  the  owner  of  a  higher  tract  of  land 
h  s  the  right  to  have  the  surface  water  falling  or  naturally  coming  upon 
his  premises  by  rains  or  melting  snow  pass  off  through  the  natural  drains 
upon  or  over  the  lower  or  servient  lands,  and  the  right  to  drain  his  own 
land  into  the  channel  which  nature  has  provided,  even  if  the  quantity 
of  the  water  is  thereby  increased.   (Peonle  ex  rel.  Peeler  v.  Chicago  and 
Eastern  Illinois  Railroad  Co.,  262  111.  492;  Lambert  v.  '.Icorn,  144  111. 
313;  Ribordy  v.  !'1Trray,  177  id.  134;  Pinkstaff  v.  Steffy,  316  id.  406; 
Robb  v.  Village  of  LaGrange,  158  id.  21.)  The  same  doctrine  applies  to 
a  municipality  having  a  dominant  estate,  so  long  as  it  does  not  cast 
sewage  upon  the  servient  estate.   (Crane  v.  Village  of  Roselle,  236  111. 
97;  Halfrv,  Village  of  LaGrange,  supra.)  It  is  also  the  law  that  no  land- 
owner or  proprietor  of  a  dominant  estate  has  any  right  to  divert  surface 
waters  or  flow  of  watercourses  from  their  natural  channel  and  thereby 
overflow  land  of  another  without  compensating  him  for  damages  resulting 
from  overflow;  and  the  fact  that  waters  diverted  from  the  natural  course 
so  that  they  overflow  the  land  of  another  are  first  conducted  into  a 
natural  water  course  leading  to  or  through  lands  damaged  will  not  relieve 
the  party  causing  the  diversion  from  liability  therefor  if  the  waters 
cause  the  natural  watercourse  to  overflow  its  banks  to  the  damage  of 
another  landowner.   (Elmers  v.  Cleveland,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Co.,  158  111.  App.  557.) 

The  contour  map  introduced  in  evidence  by  the  appellant  shows  that 
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the  entire  northwest  portion  of  the  village  north  of  Oak  Street 
declines  east  to  the  depression  and  ditch  lying  south  of  the  culvert, 
Frora  the  culvert  north  the  decline  of  the  land  is  toward  the  north. 
While  the  village  did  not  install  the  tile  from  the  Kay  farm,  it  did 
connect  the  tile  into  the  Kenilworth  Avenue  sewer,  diverting  the 
flow  of  it  from  its  natural  course  into  the  depression.   All  this 
water  from  Kenilworth  Avenue  north  of  Oak  Street,  and  from  the  west 
portions  of  the  cross  streets  mentioned  and  the  Kay  farm  tile  is  sent 
north  down  Kenilworth  Avenue  cut  of  its  natural  course,  which  is  to  tie 
east.   Inasnuch  as  the  evidence  shows  the  Dwyer  la.nd  was  never  flooded 
prior  to  the  installing  of  the  pavement  and  the  swers,  it  is  apparent 
that  they  are  the  cause  of  the  flooding.   The  volume  of  the  water  is 
so  great  that  neither  the  sewer  on  Kenilviorth  Avenue  nor  the  twenty 
inch  sewer  of  Geneva  Road  will  carry  it,  and  a  large  part  of  it  cuts 
across  the  road  and  the  intervening  tract  onto  the  Dwyer  land  with  such 
force  as  to  cause  the  damages  complained  of.  In  such  a  case  the  owner  of 
the  servient  estate  is  entitled  to  recover.   (Hicks  v.  Silliman,  93  111. 
255.)  Appellant  is  mistaken  in  the  assumption  that  the  Dwyer  claim  is 
based  only  on  acceleration.   It  embraces  damages  from  water  diverted 
from  its  natural  course. 

./henever  a  municipality  diverts  the  flow  of  water  froai  its  natural 
course,  it  is  liable  for  damages  to  the  servient  estate.  (City  of  Bloom- 
ington  v.  Brokaw,  77  111.  194;  Nevins  v.  Gity  of  Peoria,  41  id.  502;  City 
of  Aurora  v.  Lrillett,  56  id.  132;  Gity  of  Aurora  v.  Reed,  57  id.  29.) 
In  City  of  Elgin  v.  Kimball,  90  111.  356,  the  court  held  that  v?here  the 
city  raised  the  grade  of  a  street  and  constructed  sewers  for  the  purpose 
of  carrying  off  surface  water  in  such  an  imperfect  manner  that  the  water 
was  turned  into  a  basement  of  a  building  on  the  street,  the  city  was 
liable  for  such  damages  as  arcse  from  the  defective  improvement. 
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The  evidence  shows  the  tile  drains  on  the  Dwyer  place  cost 
about  ^550.00,  and  that  Dwyer  paid  half  the  cost  of  the  tile  across 
the  Helson  tract,  "besides  paying  a  dollar  an  hour  to  laborers  repair- 
ing the  drains,  as  well  ae  working  himself,  and  that  it  took  thro?  or 
fcur  days  at  a  time  when  repairs  were  made.   Th=re  is  evidence  that 
a  vegetable  crop  lost  by  a  tenant  from  the  flooding  of  the  land  in 
1936  was  worth  ^1500.^0.  Dwyer  had  an  interest  in  the  crop,  the  extent 
of  whioh  was  not  shown.  Prior  to  the  installation  of  the  pavement  and 
pewprs  he  hired  the  work  to  be  done  by  ether  farmers.  It  i?  a  matter 
of  common  knowledge  that  farm  land  rented  on  a  crop  sharing  plan  is 
customarily  rented  for  not  l^ss  than  one-third  of  the-  crop,  and  if  rented 
for  cash  it  is  usually  intended  to  realise  as  much  for  the  landlord  os 
on  the  crop  sharing  plan.   Thus  the  court  had  a  fo\mdation  for  an  esti- 
mate of  the  value  of  the  crop  losses  to  the  Dwyers  since  the  pavement 
and  sewers  were  installed.  That  the  sewage  coming  onto  the  premises 
was  an  element  of  dama  es  is  apparent,  but  there  was  no  testimony  as  to 
the  amount  thereof  and  the/f,rial  court  did  not  include  it  in  his  calcula- 
tions.  The  er^inn  and  the  flooding  of  the  land  is  of  course  a  damage 
to  it.  "mile  there  is  no  specific  tentim^-ny  as  to  the  amount  of  the 
domage  on  "this  account,  the  oroof  as  to  the  value  of  the  tile,  the  labor 
and  the  crop  lenses  is  sufficient  to  sustain  the  judgment  for  *1250.00, 
and  it  is  accordingly  affirmed. 

Judgment  affirmed. 
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AGENDA   NO.    8 


IN  THE 
>ELLAT2  COTTPT  OF 

JCONBIJIS      I  | 


',  FROM 


CIRCUIT   COURT  OF 
&XEE  COUNTY. 


314I.A.  57^ 


DOTS    J.: 

Appellant  seeks  reversal  of  a  decree  of  the  circuit  court  of 
Kankakee  County  in  a  separate  maintenance  proceeding,  whereby  the 
court  awarded  appellee,  his  wife,  $660.00  per  annum,  payable  in 
monthly  installments  of  055.00  each,  and  the  household  goods  and 

furniture  subject  to  an  indebtedness  of  $120.00,  which  he  was  order- 
ed to  pay."  Appellant  was  also  ordered  to  pay  appellee  0100. 
and  for  her  solicitor's  fee,  and  all  the  debts  of  a  tavern  and 
restaurant  known  as  the  "Valencia" . 

The  parties  were  married  on  November  33,  1030,  and  lived  to- 
gether aa  husband  and  wife  until  July  0,  1940.   They  have  a  son, 
nineteen  years  of  age,  residing  vrith  appellee,  and  a  married  daughter, 
seventeen  years  of  age,  who  lives  with  her  husband*   Appellant  is  an 
employee  of  the  Public  Service  Company  of  Northern  Illinois,  at 
Kankakee,  and  receives  a  salary  of  0170,00  per  month.  At  the  time  of 
the  separation  they  lived  in  a  rented  hruse.  Appellee,  who  is  in 
possession  of  the  furniture  and  furnishings,  remained  there  and  claims 
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the  furniture  and  furnishings,  as  well  as  half  of  an  automobile, 
the  title  to  which  was  in  appellant  *s  aaae,  and  which  was  in  hie 
possession  and  afterwards  disposed  of  by  hits. 

The  complaint  alleges  that  appellant,  without  any  just  cause 
whatsoever,  abandoned  appellee  on  July  9,  1040;  that  she  has  no 
means  of  support  or  income  other  than  what  she  may  receive  from 
appellant;  that  as  a  result  of  child  bearing  she  has  been  for  many 
yee.rs  subject  to  various  ills  and  is  still  in  need  of  medical  atten- 
tion and  several  operations;  that  during  their  married  life  she 
faithfully  discharged  her  duties  as  a  wife  and  treated  appellant  with 
kindness  and  forebearance;  th&t  the  son  is  unemployed  and  unable  to 
find  work;  that  for  appz oxl stately  one  year  prior  to  the  alleged  abandon- 
ment, the  parties  conducted  the  Valencia;  that  the  license  was  in  her 
name  because  appellant  claimed  that  if  it  was  in  his  name  it  would 
jeopardise  his  position  with  his  employer,  but  that  :n  fact  the  business 
was  as  much  the  property  of  appellant  as  of  appellee;  that  when  appell- 
ant abandoned  appellee  he  also  abandoned  the  business,  and  appellee  was 
obliged  tc  sacrifice  lt/with  an  indebtedness  of  approximately  !  '1000.00 
which  eKe^should  be  compelled  to  pay. 

The  answer  traverses  these  allegations  seriatum,  except  the  allega- 
tion th       llee  has  no  means  of  su  port  or  income,  which  thus  3tanos 
admitted.   It  alleges  the  Valencia  was  entirely  the  enterprise  of 
pellee,  and  denies  liability  for  any  of  its  debts,  or  that  appellee  is 
entitled  to  the  furniture,  a  h.  If  interest  in  the  automobile,  or  to 
separate  maintenance  or  any  other  relief. 

The  first  ground  urged  for  reversal  is  that  appellee  was  guilty 
of  such  misconduct  as  contributed  materially  to  the  disruption,  and  that 
therefore,  she  is  not  within  the  terras  of  the  statute  (111.  RpV.  3ft. 
1941,  chap.  68,  par.  22)  which  provides  for  separate  maintenance  of 
spouses  ,!  he  without  their  fault,  now  live,  or  hereafter  may  live  separ- 
ate and  apart  from  their  wives  or  husbands." 
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m  appellant  le  "  llee,  he  lefts  a  note  reading: 

"Flo:  Blame  yours- if  for  this,  this  mis  been  working  on 
rae  for  years  and  now  1  just  can't  "bear  tc  come  home  so 
I  aa  going  out  of  town  for  a  few  days.  So  don't  bother 
to  look  for  me,  just  leave  me  .'.lone  and  s?e  will  both  be 
better  off.  I  will  keep  the  car  and  you  have  everything 
else.  2d." 

The  testimony  shows  appellee  worked  in  the  Valencia  kitchen 
and  as  a  waitress,  She  testified  that  on  the  day  appellant  left, 
the  children  took  her  home  about  midnight,  aid  her  son-in-law  found 
the  note  on  the  bed;  that  appellant's  clothes  were  gone,  and  when 
she  called  him  by  tele-  hone  asking  him  to  help  straighten  cut  the 
tavern  business  he  refused  to  do  so;  and  she  was  forced  out  of 
basins as  when  some  other  people  bought  the  place J  that  when  she  and 
appellant  took  on  the  Valencia  it  was  taken  in  her  name  because  appell- 
ant did  ot  want  it  to  interfere  with  his  job;  that  appellant  hired 
the  bar-tender,  and  they  both  paid  his  wages  and  the  other  current 
bills;  that  appellant  worked  there  one  morning  each  week,  and  both 
of  them  took  money  out  of  the  business. 

Benny  Oasino,  the  bar-tender,  testified  that  appellee  drank  on 
occasions  and  he  had  seen  her  drink  to  the  point  of  becoming  intoxi- 
cated; that  on  one  occasion  he  saw  her  sitting  at  the  bar  with  some 
truck  drivers  and  that  she  was  in  a  "bad  way" ;  that,  she  was  intoxi- 
cated, and  would  start  drinking  whenever  these  particular  truck  drivers 
S&ne)  that  another  time  he  saw  her  when  she  had  been  drinking  and  could 
not  walk  Straight;  that  she  danced  in  the  middle  of  the  floor  on  Satur- 
day nights,  and  when  anybody  was  there  she  would  do  a  dance  with  them; 
that  she  would  take  a  shawl  and  go  around  shaking  hex  self  and  her  feet 
in  the  atrj  that  "he  raised  her  dress  and  kicked  up  her  feet;  that  she 
kicked  straight  out  in  front  of  her;  that  he  had  heard  her  curse 
pellant,  using  profanes  words  and  rather  bad  language;  that  on  eome 
occasion?  she  accused  him  of  associating  with  lewd  women,  and  that  ap- 
pellant would  just  walk  away;  that  on  Saturday  nights  a  number  of 
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friends  of  the  parties  came  there;  that  they  had  a  floor  shov,'  with 
an  orchestra  and  singing  and  dancing;  that  ap]  ellee  had  a  good  voice 
and  Sang  and  danced  sometimes;  that  she  would  drink  with  customers  and 

sometimes  asked  the  witness  not  to  give  her  a  full  drink.  He  concluded 
his  cross-examination  wit]  the  statement  that  he  did  not  want  to  give 
the  court  the  impression  that  she  was  in  the  habit  of  drinking  to  excess. 

Appellee  denied  ever  cursing  appellant  in  the  place  of  business  or 
ever  dancing  and  throwing  her  legs  in  the  air;  she  testified  she  did 
drink  vdth  men  customers  when  ?-he  was  tending  bar  if  they  bought  her 
drinks;  but  she  did  not  believe  she  everyfirank  to  the  extent  of  becoming 
intoxicated;  ehe  denied  she  allowed  men  to  become  unduly  familiar  with 
her,  but  allowed  them  to  put  their  hands  on  her  shoulder,  but  nowhere 
else. 

While  appellant  denied  the  Valencia,  was  his,  he  testified  he  pro- 
cured a  loan  from  one  of  his  friends  to  buy  it,  although  &   friend  of 
appellee  offered  to  lend  her  the  money;  that  the  trouble  with  his  wife 
started  a  few  days  after  they  were  married;  thi  t  sometimes  she  drank 
moderately  and  sometimes  too  much;  that  he  left  her  because  of  these 
things,  and  -because  he.  was  cursed  and  rongfully  accused  during  their 
entire  married  life.  He  said  the  most  serious  arguments  they  had 
started  when  appellee  wanted  tc  ;dve  up  the  Valencia  and  he  insisted 
on  keeping  it.  He  admitted  that  when  his  wife  and  her  sister  accused 
him  at  the  plant  about  10 130  or  11:00  o'clock  one  night  of  being  out 
with  another  woman,  the  woman  was  back  in  the  plant,  and  that  he  had 
been  out  in  the  car  with  her.   Appellee's  sister  testified  they  caught 
appellant  with  a  woman  whom  she  saw  in  his  car;  that  about  five  years 
ago  she  heard  appellee  and  appellant  have  an  argument,  when  he  wanted 
to  be  toe/Mfee^more  protective  tc  the  other  woman j. btsm^s I  id  he  intended  to 
turn  ov"r  a  new  leaf.  He  did  not  deny  this. 
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sllant  testified  th  t.  sometimes  the  family  arguments  tight 

have  been  his  fault  and  sometimes  her  a,  and  that  perhaps  they  were 
a  fifty-fifty  proposition;  and  that  he  might  have  cursed  her  when 
she  cursed  aim;  that  if  it  were  not  for  the  children  he  would  have 
left  her  long  ago,  and  had  told  her  that  when  they  were  grown  he  was 
going  to  leave;  and  that  about  a  week  after  he  left  he  abandoned  the 
business  and  paid  some  of  the  bills. 

The  caeh^r  and  waitress;  at  the  Valencia  testified  appellee  worked 
theae  as  a  cook  and  waitress,  and^a  bar-tender ^took  care  of  the  bar; 
that  appellant  also  worked  at  the  bar  and  took  the  money  away  at  night 
and  brought  it  bach  in  the  uorning;  that  ehe  nevt  r  saw  anything  wrong 
with  appellee's  conduct  and  never  saw  her  dance  on  the  floor  and  throw 
her  legs  in  the  air,  or  curse  appellant. 

Delia  Sharp  testified  that  in  T'ovemb'Tr,  1940,  appellant  ca^e  to 
see  hfir  about  renting  a  house,  telling  her  he  e>:  eeted  to  get  a  divorce 
right  away  and  marry  another  woman  she  named.  That  he  did  not  rent  the 
house,  but  the  lady  and  her  brother  did,  and  she  saw  appellant  there 
afterward  on  several  occasions. 

Elizabeth  Mann  testified  she  had  known  appellee  seven  years  and 
that  she  had  a  reputation  for  being  a  soman  of  r:<  c C   character  and  be- 
havior; that  she  and  appellee  had  taken  a  few  drinks  together. 

The  testimony  conclusively  shows  that  the  Valencia  was  as  much  the 
property  of  appellant  as  it  was  of  appellee.  Ke  was  willing  that  his 
wife  should  work  there.  Pis  conduct  justified  her  accusations  of  in- 
fidelity.  Conceding  that  she  drank  and  danced  in  the  Valencia,  there 
is  no  testimony  that  tends  to  show  her  conduct  was  lascivious  or  below 
the  standard  of  such  places  or  that  appellant  ever  objected  to  it. 
Thile  the  so-called  "Bohemian"  free  and  easy   bmo sphere  of  such  places 
is  not  in  keeping  with  good  morals  and  Ideals,  appellant,  being  engaged 
in  the  business,  is  in  no  position  to  now  complain  of  his  wife's  conduct, 
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There  iB  no  testimony  that  tends  fee  t   ow  it  materially  contributed 
to  the  disruption.  The  testimony  as  tc  her  reputation  >  aanan 

-od  character  stands  uncontradicted.  On  the  other  hand  there 
is  evidence  that  tends  to  show  he  left  her  on  account  of  anotl 
woman.  If  she  publicly  upbraided  him  for  his  philandering,  it  is 
not  surprising  that  her  environment,  in  which  he  acquiesced,  might 
induce  strong  language  compatible  with  t.elr  mode  of  living.  Under 
the  evidence  appellee  has  made  out  a  case  within  the  purview  of  the 
statute. 

However,  we  find  no  evidence  in  the  record  that  justifies  those 
parts  of  the  decr-e  awarding  the  title  to  the  furniture  and  furnishings 
to  appellee,  and  requiring  appellant  to  pay  the  indebtedness  against 
it  and  the  obligations  of  the  Valencia.   The  law  is  that  if  either  or 
both  of  the  parting  have  equitable  rights  n  property,  other  than 
through  the  marriage  relation,  by  reason  of  having  purchased  or  contrib- 
uted to  the  purchase  dx  accumu]  tion  thereof,  the  court  may  uecroe  eq- 
uities to  both  in  such  property  or  award  it  tc  the  one  who  purchased  it 
outright  or  award  other  property  in  lieu  thereof.   If  the  wife  has  no 
claim  for  separate  maintenance  or  alimony  except  the  existence  of  the 
marriage  relation  and  the  husband's  fault,  an  allowance  should  be  paid 
in  money  at  stated  intervals.  (Decker  v.  Decker,  2/7P  111,  300,)  There 
is  no  showing  in  this  case  that  appellee     ny  claira  for  separate 
maintenance  except  the  marriage  relation  and  the  husband's  fault.   ahile 
it  may  be  that  under  section  44  of  the  Oivil  Practice  Act  and  rules  10 
and  11  of  the  Supreme  Court,  separate  causes  of  action  may  be  joined 
(Glennon  v.  Olemion,  2pr-  111.  App.  IS)  yet  in  order  to  recover  in  such 
a  case  it  is  necessary  to  make  proofs  th?  t  will  justify  the  decree 
entered.  Although  the  complaint  in  this  case  asks  that  appellee  be 

•ded  the  furniture  and  furnishingE,  and  that  appellant  be  required 
to  pay  the  indebtedness  against  it  and  the  dubts  of  the  Valencia,  there 
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is  no  testimony  that  &'.  i     pellee  bought  or  contributed  to  the 
purchase  of  the  furniture  r  furnishings  with  her  own  means  or  that 
she  had  any  rights  therein  exce]  t  through  the  marriage  relation.  Her 
testimony  shows  that  a  e        not  the  sole  owner  of  the  Valencia, 
and  it  is  not  cl  aimed  the  debts  of  that  business  were  incurred  by  him 
any  more  than  by  her.   The  ownership  and  operation  of  that  business 
and  its  obligations  '.oily  unrelated  to  the  statutory 

objects  and  purposes  of  a  proceeding  for  separate  maintenance.  ::c, 
reason  is  shown  why  appellant  should  be  required  to  pay  its  entire 
indebtedness*  The  fact  that  he  is  liable  for  appelleeg  separate  mainte- 
nance is  not  a  reason  why  he  should  be  required  to  assume  her  part  of 
the  Obligations  of  an  unrelated  business  venture.  There  is  no  testimony 

1q]  shows  any  reason  why  he  should  be  divested  of  his  title  to  the 
furniture  and  furnishings  or  required  be  pay  the  debt  against  it.   With- 
out evidence  to  sustain  a  decree  it  cannot  stand.   'he  award  as  t.  t 
furniture  and  furnishings  should  have  been  confined  to  the  use  thereof. 

II©  testimony  was  beared  as  to  the  value  of  the  services  of  appell- 
ee's solicitor.   In  such  a  case  it  is  error  to  make  an  allowance  for 
rolicitor's  fees.   (lT«,theny  v.  EQhn,  164  111.  495;  Cash  v.  Cash,  130 
111.  HP.  Ci.) 

That  part  of  the  decree  awarding  appellee  separate  maintenance 
is  affirmed.  Those  portions  of  it  awarding  appellee  title  to  the  furn- 
iture and  furnishings,  and  ordering  appellant  to  pay  the  indebtedness 
thereof  and  the  debts  of  the  Valencia,  and  appellee's  solicitor's  fee 
are  reversed,  and  the  cause  is  retaanded  with  directions  to  take  such 
further  steps   s  re  in  harmony  with  the  views  herein  expressed*  £«. <?C 
'       '  Reversed  in  part  and  resjanded  with  directions. 
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ILLINOIS 


HIRAi:  E.    TOE?, 

*fie« 

vs. 

CHARI.-^TP.   GREE1J, 

Appellant 


"ALL  COUNTY 


314I.A.  573 


bcve,  j.: 

Thll  la   an     - ipeal  from  a   cm-a.ary  judgment  of  the  circuit   court  of 
:  rshnll  County  against   appellant  in  a  forcible  detainer  proceeding, 
awarding  appellee  poesession  of  certain  hotel  premises  and  its  furnish- 
ings in  the  City  of  Henry,      Prccedura.1  rulings  are   -:lso  complained  of. 
On  the  oral  argument   in  this  court  appellee  abandoned  a  cross   appeal  on 
t'ae  failure  of  tre  trial  court  tc  allow  him  double  rent  for  alleged  will- 
ful holding  ov  r. 

It  appe&r •  iron  the  complaint  and  exhibits   that   ap-  eilant  was  a 
tenant  of  the  hotel    .nd  th  ^furnishings,   under  a  five  year  leroe  between 
appellee  and  C.   J.    Turpen,    expiring  Au^ust  9,   1940;   that  appellant  was 
assignee  of  Turpen  and  held  ov-r,   paying  rent,    thereby  creating  a  tenancy 
from  year  to  year;   that  on  Hay  31,   1041,   appellee  sailed  appellant  a 
written  notice  t:jrninyting  the   tenancy  at  the  end  of  the  tenancy  year, 
and  that  appellant  acknowledged  in  writing  the  receipt  of  a  copy  <~f  the 
notice.     The  complaint  alleges  that,   relying  upon  surrender  of  possession 
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by  appellant  pursuant  to  such  notice,  appellee  made  commitment  for 
posse"  Bi(  in, and  that  he  suffered  damages  on  account  of  the  wrongful 
withholding. 

The  motion         y   judgment  w  'an  affidavit 

of  appellee's  counsel  alleging  personal  knoT/lecge  o      that  he 
could  testify  to  the  facta  illeged  in  the  complaints  that  affiant 
had  personally  ng  .  .  d  in  almost  all  the  negotiations  leading  tip  to 
the  execution  of  the  le  gnment  thereof,  and  had  acted 

as  agent  for  appellee  at  11  times  in  dealings  with  appellant;  that 

»13  at  never  claimed  to  iffiant  any  interest  in  or  right  to  pos- 
session of  the  premises  or  the  chattel  3  a    fcy  except  as  tenant 
under  the  assignment  of  the  lease  or  as  tenant  from  year  to  year  after 
its  expiration  date;  that  on      ,  1941,  affiant  caused  to  be  served 
upon  appellant  a  notice  of  the  termination  of  tenancy  and  that  appell- 
ant endorsed  his  receipt  for  the  same  upon  the  original  copy  of  the 
notice;  that  thereafter  appellant  gave  no  notice  of  claim  of  interest 
in  the  premises  except  to  tender  a  check  for  $100,00,  stated  by  appell- 
ant to  be  for  payment  of  rent  to  September  15,  1  41,  rhich  check  was 
returned  y  iffiantj  that  appellant  in  several  communications  to  af- 
fiant and  in  all  things  prior  to  the  termin tion  of  the  tenancy  on 

ust  0  or  16,  1941,  led  affiant  to  believe  pc       a  of  the  premises 
and  the  chattel  property  would  be  surrendered  peaceably  upon  the  expira- 
tion of  the  term  in  accordance  with  the  notice  of  termin  tion;  that  in 
reliance  upon  surrender  by  appellant  pursuant  to  such  notice,  appellee 
made  a  commitment  for  possession  to  commence  upon  the  expiration  of  the 
time  pursuant  to  the  notice,  and  that  appellant  had  full  notice  and 
knowledge  of  the  commitment* 

Appellant  filed  a  motion  to  dismiss  the  complaint  on  the  grounds 
that  it  stated  conclusions,  not  facts;  that  it  failed  to  state  a  cause 
of  action;  and  that  appellee  was  without  authority  to  prosecute  the  suit, 


.  addition:,!  affidavit  by     llee*s  oounsel  in  a     t  of 
the  notion  for  summary  judgment  alleges  that  the  copy  of  the  instru- 
ment thereto  attached  is  a  true  ci     ?     i  ewent  entered  into  on 
January  31,  1941,  between  appellee  and  0.  L.  Hughes,  igentj  that  the 
contract  being  silent  as  to  the  right  of  possession        en  the 
parties  thereto,  it    9    .ly  jreed  between  bhe  affiant  and  c.L, 
Hughes,  agent  as  aforesaid,  that  appellee  should  retain  his  reversion- 
ary right  to  possession  until  actual  pc      a     obt  '  *ed  by  him, 
and  that  then      I  8  should  deliver  possession  to  Hughes,  agent  as 
aforesaid.   he  terms  of  the  contract,  ig  shown  by  the  copy,  are  that 
if  Hughes  shall  first  meke  the  payments  and  perform  the  covenants 
thereinafter  contained,  appellee  agrees  to  conve}'  the  -premises  and  the 
ch-.ttels  therein  owned  1  y  hia  to  Hughes  for  the  price  of  $20,000.00  of 
whioh  :)1000.00  was  paid  down.  $500,00  additional  was  to  he  paid  when 
actui  1  elivred;  the  remainder  to  be  paid  in  instaljU- 

mentp  0  *  |7!  ,00  or  core  lonth,  beginning  on  the  first  day  of  the 
month  following  the  date  actual  poe^essi^-i  l,  he  contract 
provides  that  Hugh  to  be  credited  with  one-twelfth  of  the  1941 
taxes  for  each  Month  until  act\ial  possession  was  delivered,  and  that 
appellee  was  to  give  notice  cancelling  the  lease  and  take  such  steps 
as  were  necessary  to  remove  appellant  as  tenant, 

Bllant  filed  a  counter-affidavit  to  the  motlm  fcr  summary 
judgment,  in  which  he  denies  being  personally  served  with  notice  of 
the  termination  of  the  lease,  and  1  lieges  the  service  was  by  mail. 
The  affidavit  does  not  deny  receipting  for  a  copy  of  the  notice  endorsed 
upon  the  original.   It  denies  he  gave  no  notice  of  claim  of  interest; 
alleges  large  expenditures  n  cl^       ad  improving  the  premises  at 
appellee's  request  and  by  his  consent:  that  ppellee  '.'oes  not  own  the 
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property,  but  holds  title  as  trustee  for      snefit  of  one  original 
bondholders  under  a  foreclosure,     iai  no  legal  right  to  prosecute 
the  suit  without  their  written      -  :.     ,.  ■        .   sessary 
parties.  That  u  ipellee  nt, 

the  persons  for      ughes  purported  to  act  are      uitable  owners 
and  the  only  persons  entitled  to  possession;  ;hat  ughes  is  insolvent 
md  has  no  property  out  of  which  an  execution  could  he  satisfied,  and 
is  a  "mere  alleged  pro   !   ;  tl        b       id  to  form  a  corpora- 
tion in  o    :  Ave,   with  the  purchase  of  the  property,  and  affiant  is 
informed  and  believes  all  the  stock,  except  two  shares,  was  issued  to 
ties;  and  that  :^i^v:-   is  the  princi        n  f  ..  ■  She  only  person 
entitled  to  possession;  that  ever  since  the  date  of  the  contract  between 
Hughes  and  appellee,  Hughes  hi     an  jotiating  for  the  purclu-ee  of 
appellant 'n      tent  in  f    remii  ',  ad  that  they  had  agreed  that 
appellant  should  have       ^ion  of  the  .reraises  until  January  1,  1941 j 
and  that  on  or  before  that  date  Hughes  would  purchase  appellant's  equip- 
ment except  that  of  the  kitchen  and  tap  room  which  appelant  wan  to  retain; 
that  Hughes  has  proven  to  be  irresponsible  and  not  a  man  of  his  word,  and 
has  misled  appellant  in  all  of  t;ueh  transactions;  that  all  of  the  same 
were  known  at  the  time  to  appellee  and  his  agent.  - fhe  affidavit  concludes 
by  demanding  a  jury  trial,   a  separate  demand  for  Jury  trial  was  also 
filed* 

Appellant's  motion  for  leave  to  amend  instant- r  his  raction  tr.  dismiss, 
his  motion  for  leave  tc  present  oral  testimony  in  support  cf  the  motion 
to  dismiss,  and  the  motion  to  aismiss,  were  denied.   Leave  to  answer  was 
granted,  lis  motion  for  le.ve  to  file  within  ten  days  cross-affidavits  to 
the  potion  for  sue  ary  judgment  wai    lied,    ur^er  was  filed,  alleging 
service  cf  notice  of  termination  of  tensney  was  insufficient,  not  meeting 
the  requirements  of  the  statute;  denying  wrongfully  withfcolcUn?  possession; 
and  alleging  Hughes  is  the  only  person  entitled  to  possession;  and  denies 
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appellee  relied  upon  surrender  of  possession  and  that  he  has  suffered 

damages.  No  evidence  was  heard}  and  the  court  entered  summary  judgment 
in  favor  of  appellee  for  possession. 

.b  brief  states  that  in  accordance  with  ale  contract  with 
Hughes  he  surrendered  posse  .   i  ©f  the  premises  on  December  31,  1941, 
and  that  Hughes  is  in  possession,   fhe  issue  as  to  d     rent  being 
out  of  the  o_se,  it  is  apparent  that  the  only  remaining  interest  of 
either  part    aid  be  the  question  of  costs.   Che  rul ;  is  veil  settled 
that  the  existence  of  an  actual  controversy  is  an  essential  requisite 
to  appellate  jurisdiction,  and  a  reviewing  court  will  dismiss  an  appeal 
where  facts  are  disclo-.sd  which  so  bh  t  such  a  controversy  does  not 
exist |  even  though  such  facts  dc  not  appear  of  record.   .'hen  there  is 
no  real  present  question  involving  actual  interests  and  r.i  -    or  a 
reviewing  court  to  consider,  the  court  should  not  be  compelled  to  review 
a  cause  merely  for  the  purpose  of  determining  who  ought  to  pay  the  costs 
of  the  suit  01  to  establish  a  precedent,  (Chaitlen  v.  Caspar  American 
State  Ban]  ,  572  Til.  83;  frick  v.  Chicago  Telephone  Co.,  £77  id.  338; 
People  v.  Bweitser,  o21    id.  380.)  Under  the:?e  authorities,  the  appeal  is 
dismissed. 

Appeal  di       .  -- 
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AGENDA   NO.    31 


IN  THE 
APPELLATE  COURT   0?   ILLINOIS 
\      I      HKJOJp  DI8|RI< 


TH2  PEOPLE  OF  TEE  d 
OF  ILLINOIS,  ex  rel 
WITLY  Z.    HITOHELL, 


vs.    / 


OTIO    ...    AJUKSPACK,    as   President 

of  the  VJRJLage   of  Villa  Park,    et   al.,  ) 

y  ) 

ELLEES  ) 


3141. 


DOVE,   J.: 

Re  lator  filed  a  petition  in  the  circuit  court  of  DuPage  County  for 
a  writ  of  mandamus  commanding  the  fire^police  commissioners  of  the 
Village  of  Villa  Parle  to  reinstate  relator  to  the  position  or  office 
of  chief  ,6 f  oolice,  or  as  a  member  cf  the  police  department ,  command- 
ing tne  president,  trustees  and  clerk  to  issue  to  him  warrants  for  his 
salary  as  chi-f  of  oolice,  or  as  a  member  of  the  police  department, 
from  May  13,  1941  and  commanding  the  village  treasurer  to  honor  and 
pay  such  warrants  on  presentation.   The  respondents  filed  a  motion 
to  dismiss  which,  upon  a  hearing,  was  sustained,  and  the  suit  was 
dismissed  at  the  costs  of  the  relator.   To  reverse  that  judg men t  tliis 
appeal  has  been  prosecuted. 

The  petition,  after  formal  allegations  as  to  the  parties,  sets 
out  village  ordinance  H0,  247  of  the  year  1038,  establishing  a  depart- 
ment of  police,  providing  by  section  3  for  a  police  committee  to 
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supervise  and  control,  with  the  president,  the  police  department, 
and  creating  the  offices  of  a  chief  of  police,  a  captain  of  police, 
a  desk  sergeant  "and  as  many  patrolmen  as  necessary."   The  petition 
also  alleges  that  ordinance  N0.  382  of  April  30,  1037  amended  section 
8  of  ordinance  No.  247,  by  providing  for  suspension  of  members  of  the 
police  department  by  the  chief  of  police  or  the  village  president; 
and  sets  forth  ordinance  1T0.  408  of  February  24,  1P38,  which  created 
the  office  of  commissioner  of  police,  with  control  of  the  police 
department,  subject  to  supervision  of  the  president  of  the  board  of 
trustees. 

The  petition  then  alleges  the  adoption  of  the  Fire  and  Police 
Commissioners  act  (111.  Rev.  Stat.  1939,  chap.  24,  par.  843,  et  seq.) 
at  the  annual  village  election  of  village  officials  on  April  15,  1941, 
and  the  subsequent  appointment  by  the  village  president  of  three  of 
the  respondents,  who  qualified  and  still  act  as  members  of  the  board 
of  fire  and  police  commissioners.   The  pertinent  provisions  of  section 
11,  specially  relied  upon  for  reversal,  r>s  in  force  during  the  period 
in  controversy,  are: 

"N0  officer  or  member  of  the  fire  or  police  dep  rtment  of  any 
such  city,  village  or  incorporated  town,  who  shall  have  been  such  for 
more  than  one  year  prior  to  the  adortion  of  this  Act,  by  such  city, 
village  or  incorporated  town,  ***,  shall  be  removed  or  discharged 
except  for  cause,  upon  written  charges,  and  after  an  opportunity  to 
be  heard  in  his  own  defense.   Such  charges  shall  be  investigated  by 
such  B0ard  of  Fire  and  Police  Commissioners,  and  in  case  such  officer 
or  member  be  found  guilty,  such  board  may  remove  or  discharge  him,  or 
may  suspend  him  not  exceeding  ten  days  without  pay.***. 

The  term  officer  or  member  of  the  fire  or  police  department  of 
such  city,  village  or  incorporated  town  as  used  herein  shall  include 
all  offic-rs  and  members  of  the  fire  and  police  departments  of  such 
cities,  villages  or  incorporated  towns  who  shall  have  been  employed 
as  regular  members  of  such  fire  or  police  department  for  more  than 
one  year.   Such  regular  employment  for  more  than  one  year  shall 
constitute  such  officers  or  members  city  officers." 

It  is  then  alleged: 

"That  relator  has  been  a  regular  member  of  the  Police  Depart- 
ment of  the  Village  of  Villa  Park  since  August  15th,  1939,  having  been 
appointed  on  that  date  acting  Chief  of  Police  by  George  A.  Olson,  F.W, 
Hartman  and  R.  K.  Butts,  the  Police  Committee  of  the  Board  of  Trustees 
of  Villa  Park;  that  Relator's  appointment  to  said  office  or  position 
was  made  in  writing  and  is  in  words  and  figures  as  follows,  to-wit: 
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'The  Committee  has  appointed  Officer  Mitchell  as  Acting  Chief 
of  Police  and  recommends  that  his  compensation  be  increased  to 
$165.00  per  month  while  he  is  serving  in  this  capacity ,   The  Com- 
mittee trusts  that  this  aetion  meets  with  your  approval.  Respect- 
fully submitted,  George  A.  Olson,  Chairman,  F.  •'.  Hart  man,  Member, 
R.  X.  Butts,  Member.1" 

It  Is  further  alleged  that  on  the  same  day,  at  a  regular  meeting 

of  the  board  of  trustees,  relator's  salary  as  acting  chief  of  police 

was  fixed  t  !il65.00  per  month,  quoting  minutes  of  the  meeting  as 

follows: 

"President  Murphy  entertained  a  motion  that  Mr.  Mitchell,  after 
action  by  the  Police  Committee,  receive  $165.00  per  month  while  serv- 
ing as  Acting  Chief  of  Police,  motion  carried  unanimously  on  a  roll 
call  vote." 

Then  follows  an  allegation  "that  on  February  19,  1940,  after 

relator  had  served  his  probationary  period  of  six  months,  the  J-'olice 

Committee  constituted  as  aforesaid  recommended  to  the  President  and 

B0ard  of  Trustees  the  appointment  of  relator  as  Chief  of  Police  of  the 

Village",  and  sent  a  letter  to  this  effect  to  the  president,  which, 

omitting  the  address  and  signatures,  reads: 

"At  a  meeting  of  the  Police  Committee  held  February  18,  1S40,  at 
11:30  A.M.,  it  was  unanimously  agreed  that  Acting  Chief  of  Police 
Witly  Z.   Mitchell  be  appointed  Chief  of  Police.   The  Committee  respect- 
fully request?  hie  appointment  at  the  board  meeting  of  February  19, 
1940." 

It  is  then  alleged: 


February  19,  1940,  the  President  with  the  approval  of  the 
;ees,  accepted  the  Committee's  recommendation  nc  appointed 


"That  on 
Board  of  Trust< 

relator  Chief  of  the  Police  Department  for  the  term  expiring  April  30th, 
1941;  that  petitioner  offers  to  produce  at  the  hearing  of  this  cause 
a  certified  cony  of  the  oroceedings  of  this  meeting;  that  thereafter  at 
a  regular  meeting  of  the  Board  of  Trustees  of  the  Village  of  Villa  Park 
held  on  May  SO, 1940, Lawrence  S.  Murphy,  President,  announced  that  all 
Village  appointments  for  the  coming  year,  except  the  Building  and  Plumb- 
ing Inspector  would  remain  the  same;  that  the  minutes  of  this  meeting 
so  far  as  they  are  pertinent  to  this  suit,  read  as  follows: 

•At  this  time  President  Murphy  stated  that  the  appointments  as 
before  remain  the  same,  except  the  Building  and  -  lurabing  Inspector. 
Trustee  Butts  moved  that  the  appointments  be  approved,  seconded  by 
Trustee  Oleon  and  unanimously  carried**8 

Further  allegations  are:  "That  by  the  general  ordinance  of  the 

Village  governing  the  Police  Department  and  tbis  appointment,  relator, 

who  was  holding  the  office  of  Chief  of  Police,  was  reappointed  to  that 
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office,  for  the  period  of  one  year,  co  imencing  May   ),  1  40,  and  ending 
Hay  19,  1941;  that  relator  has  occupied  the  office  of  Chief  of  Police 
constantly  from  August  15 (  1939,  up  to  and  including  May  12th,  1941 j* 
that  on  May  13,  1941,  he  was  told  by  the  president  and  members  of  the 
police  committee  that  he  had  been  discharged  from  the  office  of  Chief 
as  of  3!ay  12 ,  1941,  whereupon  he  wrote  a  letter  to  the  commissioner  of 
police,  the  president  and  one  of  the  trustees  advising  thera  he  stood 
ready  to  perform  the  duties  and  office  of  chief  of  police,  acting  chief 
of  police,  police  officer  and  member  of  the  police  department  in  what- 
ever capacity  he  was  directed  to  serve,  end  was  a  de  jure  officer  em- 
ployed by  the  village  prior  to  t'.  !;icn  of  civil  service  for  police 
officers  by  vote  of  the  people  of  the  village;  and  received  a  reply  from 
the  president  informing  hiaa  he  had  not  been  a  member  of  the  police  de- 
partment for  many  months  last  past;  that  the  official  records  of  the 
board  of  trustees  show  that  on  lray  12,  1941,  a  resolution  was  adopted 
declaring  that  ';      ice  of  chief  of  police  is  u       en  for  many 
months  last  past  vacant;  that  on  the  day  last  named,  ordinance  T\T0.  456, 
abolishing  the  office  of  chief  of  police,  and  ordinance  No.  457,  creat- 
ing the  offi  e  of  village  marshal,  rere  adopted  as  a  part  of  a  pre- 
conceived plan  to  discharge  relator  without  a  hearing  by  the  board  of 
fire  and  police  commissioners,  and  to  evade  the  pro-visions  of  the  Fire 
and  Police  Commissioners  cct  find  exclude  him  from  its  benefit  and  pro- 
tection; that  upon  the  adoption  of  the  act  the  right  to  appoint  and 
discharge  members  of  the  police  department,  including  the  office  or 
position  of  chief  of  police  or  village  marshal  became  vested  exclusive- 
ly in  the  board  of  fire  and  police  commissioners;  that  relator,  having 
been  a  member  of  the  police  department  for  more  than  one  year  prior  to 
April  12,  1941,'  holding  the  office  of  Chief,  was  entitled  as  a  matter 
of  right  to  continue  in  that  office  or  position,  or  at  least  as  a  member 
of  the  department,  and  enjoy  the  salary  attached  thereto  until  discharged 
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or  removed  by  the  fire  and  police  commissioners  for  just  cause  after 
a  hearing  upon  v/ritten  charges  preferred  against  him;  and  that  the 
action  of  the  president  and  board  of  trustees  in  attempting  to  retatin 
in  its  power  the  right  to  appoint  and  discharge  the  chief  of  police 
or  village  marshal  was  void,  as  in  contravention  of  the  terms  of  the 
act.  The  petition  then  alleges  the  provisions  of  the  annual  approp- 
riation ordinance  for  the  fiscal  year  "ending  April  30,  1942"  as 
containing  items  of:  "C.  1  Salary  Chief  of  Police  (Under  name  of 
Village  l.'arshal,  $2100*00.)  -2.  Salary  Police  Officers,  $9000.00",  and 
that  he  is  entitled  to  reinstatement  to  the  office  of  chief  of  police 
and  a  salary  of  $3100.00  fixed  by  the  appropriation  ordinance,  or,  in 
the  alternative,  to  the  position  of  patrolman  or  member  of  the  police 

department  and  to  the  salary  of  §1500.00  fixed  by  such  ordinance. 

An  amendment  to  the  petition  alleges  that  on  August  15,  1?39,  the 

date  relator  was  appointed  acting  chief  of  police,  he  took  the  oath 
of  office  prescribed  by  the  village  ordinance,  and  at  the  same  time 
offered  to  post  the  $1000.00  bond  required  by  the  ordinances  of  the 
village,  but  was  told  by  the  police  committee  and  the  board  of  trustees 
they  were  not  requiring  the  members  of  the  police  department  to  post  a 
bond  because  of  the  expense  it  would  incur;  that  he  was  further  told 
the  village  was  having  a  difficult  time  meeting  its  already  existing  and 
outstanding  debts  and  could  not  pay  for  bonds  of  members  of  the  depart- 
ment; that  on  February  19,  lc40,  and  again  on  May  20,  1940,  he  again 
took  the  oath  of  office, and  on  or  ab~ut  the  last  mentioned  date  advised 
the  board  of  trustees  he  would  secure  a  surety  bond  at  his  c\-m   expense 
if  the  village  would  require  subordinate  members  of  the  police  depart- 
ment to  execute  a  similar  bond,  but  was  again  told  by  the  police  com- 
mittee and  the  board  of  trustees  they  were  excusing  the  members  of  the 
department  from  posting  bond  and  he  should  make  no  further  effort  to 
secure  it. 
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We  will  first  consider  the  claim  for  alternative  relief.  The 
petition  does  not  allege  relator  was  ever  appointed  s   patrolman 
or  to  any  position  or  office  or  as      iber  of  the  police  department 
other  than  as  acting  chief  of  police,  and  as  chief  of  police.   In 
this  court  he  states  that  he  seeks  restoration  either  to  the  office 
or  position  of  chief  ox  police,  or  in  the  alternative  tc  my  position 
in  the  police  department;  and  claims  that  it  is  only  necessary  to  show 
the  position  is  one  properly  under  the  Fire  and  Police  Commissioner* 
act  and  that  appropriations  have  been  made  therefor.   He  relies  upon 
the  following  cases;  People  ex  rel.  Bairc1  v.  Stevenson,  270  111,  569; 
People  e>:  rel.  Sellers,  v.   I  dy,  362  id.  573;  People  ex  rel.  Jacobs  v. 
Coffin,  282  id.  599;  and  People  ex  rel,  Kelly  v.  Dunham,  513  111,  App. 
13,  Each  of  those  cases  Lnvolvei   re  right  to  be  restored  to  a  partic- 
ular position  formerly  held  by  the  petitioner,  and  none  of  them  has  any 
bearing  on  ta   u  stion  of  an  alleged  alternative  right.   In  claiming 
that  be  is  entitled  In  the  alternative  to  be  restored  to  "any"  position 
in  the  police  department,  relator  losi  -  si    at  of  tbf    >   b  that  one  can- 
not be  restored  to    0  Ltion  he  never  held.   Under  the  allegations  of 
the  petition  it  is  obvious  that  if  relator  is  entitled  to  any  relief, 
it  is  not  to  alternative  relief  as  a  patrolman  o-r  .to  any  other  position 
apart  fr<    ;  is  office  of  chief  of  police.  Furthermore,  as  to  any  right 
to  be  restored  as  a  "member"  of  the  police  department,  it  is  to  be 
noticed  that  section  11  of  the  Fire  and  Police  Commissionerg  act  pre- 
scribes two  classes  to  which  it  applies,  i,  e.« ,  "officers"  and  "Members". 
Otherwise  to     euld  be  no  occasion  to  employ  both  of  those  terms.  That 
there  is  a  difference  between  an  office,  a  position  and  an  employment  is 
pointed  out  in  People  ex  rel.  Jacobs  v.  Coffin,  siipra.   The  intent  in 
section  11  to  distinguish  between  the  two  els  3ses  therein  mentioned  is 

term  "Officer"  obviously  refers  to  an  officer  in  the  commonly 
accepted  meaning  of  that  word.   It  is  equally  apparent  that  the  term 
"member"  refers  to  those  who  are  not  designated  as  officers.   There  is 
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nothing  in  the  act  from  which  it  can  be  implied  that  the  distinction 
can  be  3  ao  &   or  relaxed  so  as  to  include  an  officer,   either  de  jure 
or  de  facto,  in  the  term  "member"   9  separate  or  distinguished  fron 
bis  office,   "be  allegation  that  relator  was  "a  member  of  the  police 
department"  is  a  conclusion  of  the  pleader,  concering  which  no  fact 
is  alleged.   By  ordinance  No.  247  the  poeitiDn  o^*  chief  of  police  was 
an  office,  and  it  is  the  only  position  to  which  it  is  claimed  relator 
was  ever  appointed,  except  bis  alleged  previ-uQ  appointment  as  acting 
chief  of  police  for  six  months.   Therefore  the  petition  must  stand  or 
fall  upon  the  allegations  as  to  his  appointment  as  an  offic-r  to  the 
office  of  chief  of  police  and  bis  incumbency  thereof. 

Thxt  issue  must  be  decided  upon  the  sufficiency  of  the  facts  well 
pleaded,  v.rhich  are  admitted  by  the  motion  to  dismiss,  and  not  upon  the 
conclusions  of  bhe  pleader.   (Barac  ski  v.  Highland  Park  State  Bank, 
371  I].!.  412.)   It  is  fundamental  that  mandamus  is  an  extraordinary 
remedy,  and  that  it  is  necessary  that  the  petition  sboe;  a  clear  right 
to  the  writ,   '".here  one  claims  the  right  to  an  office  it  must  affirm- 
atively appear  that  the  office  legally  exists  and  that  the  petitioner 
if  lawfully  entitlec1  thereto.   It  is  not  enough  that  he  was  acting  in 
an  official  character,  but  the  petition  must  show  that  he  was  an  officer 
de  jure  and  not  de  facto.   (People  ex  rel.  Dunderdale  v.  City  of  Chicago, 
327  111.  62;  boon  v.^!rayor,214  id.  40;  Stott  v.  City  of  Chicago,  205  id. 
881;  Kenneally  v.  City  of  Cbicago,  220  id.  435;  McNeill  v.  City  of 
Chicago,  212  Id.  481;  Furley  v.  Barber,  286  111.  App,  486.) 

Section  7  of  ordinance  Ho.  247  of  the  village  provides: 

"All  members  and  officers  of  the  police  department  shall  be 
appointed  by  action  of  the  president  and  board  of  trust-" es  of  the 
Village  of  Villa  P~=rk,  to  be  shown  of  rec~rc.M 

The  (tt&tute  governing  appointments  of  village  officials  during  the 

period  in  controversy  (111.  Rev.  Stat,  193°,  chap.  24,  par.  152,  provided: 

"The  president  and  board  of  trustees  may  -ppoint  a  clerk  pro  temoore, 
and  whenever  necessary  to  fill  vacancies;  and  may  also  appoint  a  treas- 
urer, one  or  more  street  commissioners,  a  village  marshal,  and  such  other 
officers  as  may  be  necessary  to  carry  into  effect  the  powers  conferred 
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on  villages,  to  prescribe  their  duties  and  fees,  and  require  suck 
officers  to  execute  bends  as  may  be  prescribed  by  ordinance." 

It  has  frequently  been  held  that  this  section  requires  joint 
action  by  the  president  and  trustees,  each  casting  one   vote,  and 
that  an  appointment  made  by  the  president  and  approved  by  the  trustees 
does  not  meet  the  requirements  of  the  statute.   (Six  v.  Tillage  of 
Bluffs,  2P3  iil.   App.  640;  People  ex  rel.  Janosky  v.  Novotn#y,  373 
id.  254;  Lightfoot  v.  Tillage  of  Evergreen  Park,  307  id.  411;  People 
ex  rel.  HoGiraiis  v.  Paynter,  107  id.  73;  McKean  v.  Gauthier,  132  id. 
376;  People  ex.  rel.  Olute  v.  Hitchcock,  143  id.  106.)   Tn  MoEean  v. 
Gauthier,  supra,  cit^d  also  by  appellant,  four  of  six  trustees  voted 
that  the  plaintiff  be  appointed  night  w&tohman.   The  president  did  not 
vote  ^hen  the  roll  was  called,  having  previously  requested  to  be  excused 
from  voting  on  appointments.   Plaintiff  filed  his  bond  which  was  ap- 
proved on  a  similar  roll  call,  and  hi?  oath  of  office.   The  holding  that 
mere  Irregul  rities  in  the     o-  of  putting  th«  question  could  not 
avail  the  president  in  a  mandamus  proceeding  to  compel  him  to  >?ign 
warrants  for  the  plaintiff^  salary  does  not  lessen  the  effect  of  the 
holding  in  the  same  case  that  the  power  of  appointment  resides  in  the 
president  and  trustees  jointly. 

The  facts  alle  sd  by  the  petition  as  to  relator's  appointment  are 
that  he  i ■■-  -       pointed  acting  chief  of  police  by  the  police  committee  of 
the  board  of  trustees;  "that  on  February  19,   1940,  the  President  with 
the  approval  of  the  Board  of  Trustees,  accepted  the  committee's  recommend- 
ation and  appointed  relator  Chief  of  the  Police  Department  for  the  term 
expiring  April  30th,  1941J"  and  that  at  a  meeting  held  on  Hay  20,  1940, 
the  president  "stated  that  the  appointments  as  before  remain  the  same, 
except  the  Building  and  Plumbing  Inspector,"  with  a  notion  carried  that 
the  appointments  be  approved.   There  is  no  allegation  that  any  statute 
or  ordinance  authorizes  appointments  of  officials  by  any  committee,  and 
any  such  ordinance  would  manifestly  be  invalid  as  not  in  compliance  ?4th 
the  statute.  Neither  is  there  any  allegation  that  relator  was  appointed 
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by  the  president  and  the  trustees,  as  prescribed  by  the  statute.  Under 
the  above  holdings  the  approval  by  the  trustees  of  the  appointment  made 
by  the  president  does  not  meet  the  statutory  requirements. 

There  is  another  reason  why  relator  was  not  a  de  jure  officer. 

Section  4  of  article  6  of  the  Oitiee  and  Villages  act  as  then  in  force 

(111.  Rev.  Stat,  1939,  chap.  34,  par.  87,)  provided: 

"All  officers  of  any  city  or  Till    .   nether  elected  or  ap- 
pointed, shall,  before  entering  upon  the  duties  of  their  respect- 
ive offices,  take  and  subs;  i  .1    g  oath  or  affirmation: 
*  *  *  Which  oath  or  affirmation,  so  subscribed,  shall  be  filed  in 
the  office  of  the  clerk.  And  all  such^ffieers,  except      ten  and 
trustees,  shall,  before  entering  upon  the  duties  of  their  respect- 
ive offices,  execute  a  bond  with  security  to  be  approved  by  the  city 
council  or  board  of  trustees,  payable  to  hhe  city  or  village,  in  such 
penal  sura  as  may,  by  ordinance  or  resolution,  be  directed,  conditioned 
for  the  faithful  performance  of  the  duties  of  the  office  and  the  pay- 
ment of  all  moneys  received  by  such  officer,  according  to  law  and  the 
ordinances  of  said  city  or  village.  *  *  *Suoh  bonds  shall  be  filed 
with  the  clerk."'  *  *  . " 

Section  3  of  ordinance  II0.  247  sets  the  bond  of  the  chief  of  police 

at  $1000.00,   The  petition  does  not   LI  ;e  that  relator  ever  filed  his 

oath  with  the  clerk,  and  affirmatively  shows  that  he  nev  r  ex  cuted  a 

bond,  as  required  by  'booh  the  statute  and  the  ordinance.   Of  course  if  he 

never  executed  a  bond  he  did  not  file  it  with  the  clerk.   The  statute 

requires  that  both  the  oath  and  the  bond  shall  be  so  filed.   Nobody  has 

any  authority,  either  as  individuals,  or        Ldent  and  board  of 

trustees  acting  as  track,  ]  tl  r   t;   regular  meeting  or  otherwise,  to 

waive  the  provisions  of  the  statute,  and  tt  is  not  even  alleged  that  the 

village  officials  attempted  to  waive  such  provisions  at  any  meeting  of 

the  board.  Helator's  alleged  offer  to  furnish  bond  if  subordinate 

■aeuberss         a   c  to  do  so  was  merely  conditional  and  did  not  amount 

to  an  offer  to  comply  with  the  law.   The  claim  that  the  village  should  be 

estopped  from  contending  relator  had  not  been  employed  ar  ■:  regular 

member  of  the  police  department  is  without  merit.  Treating  him  as  such 

did  not  create  an  estoppel.   (Bullis  v.  City  of  Chicago,  235  111.  472; 
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People  er   iel.  R4#lly  v.  City  cf  Kankakee,  288  111.  App.  102.)   The 
case  of  Frederick  v.  City  of  Peoria,  203  111.  App.  49.6,   relied  upo$ 

by  appellant,  was  not  a  mandamus  -proceeding,  but  was  a  suit  for  salary 
as  a  holdover  officer,  after  having  "been  properly  appointee  .iving 
qualified,  "by  filing  his  oath  and  bond.  One  who  has  once  1  een  regular- 
ly appointed  am  qualified,  by  filing  his  oath  and  bond,  does  not, 
by  failing  to  file  a  new  oath  and  bond  upon  his  res  ipointraent,  cease 
to  be  a  de  jure  officer.  (Cit-r  of  Pekin  v.  Industrial  Commission,  341 
111.  312.)   ["he  Frederick  cape  has  no  application  here. 

The  mow'u  til-'':;  the  petition  f-hows  is  that  relator  .;  e  a  de  facto 
officer  until  he  was  discharged.   Being  only  such,  he  was  holding  and 
exercising  the  functions  of  his  office  at  the  nere  "ill  of  the  village 
and.  could  he  deprived  of  it  at  any  moment  the  vill?    light  elect. 
Having  nev-r  been  appointed  in  the  manner  prescribed  b;     ,   no  having 
never  qualified,  he  wa.s  net  a  de  jiire  officer,  and  is  not  entitled  to 
the  writ.   (  cHeill  v.  City  cf  Chicago,  supra.) 

ffe  go  not  agree  with  the  relator's  contention  that  ordinances  Nos. 
456  and  457  ere  void.   He  alleges  they  were  adopted  for  the  purpose  of 
discharging  him  without  a  hearing  by  the  board  of  fire  and  police  com- 
missioners, and  to  evade  the  rrovisions  of  the  Firevand.  Felice  Com- 
missioners act  and  dewrive  him  of  its  benefit  and  protection.   Tn 
People  ex  rel.  Jacobs  v.  Coffin,  supra,  a  civil  service  employee, 
regularly  appointed  in  compliance  with  the  provisions  of  the  Civil 
Service  Act ,  was  suspended  for  thirty  d;~ys,  restored  t:  the  rolls,  and 
again  laid  off.   The  records  of  the  civil  ser\"ice  commission  showed 
that  on  the  same  dey  the  position  wag  abolished.   Nevertheless,  another 
party  was  appointed  to  perform  the  duties  of  the  position.   Under  the 
act  the  petitioner  could  not  be  susy:  ended  for  more  than  thirty  days  or 
discharged  exxept  for  cause  on  written  charges  and  a  hearing.   In  holding 
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the  'petitioner  was  entitled  to  be  restored,  the  court  said  that 
neither  the  city  nor  the  civil  service  commission  could  legally  abolish 
a  position  temporarily  for  the  unlawful  purpose  of  later  re-establisaiag 
it  and  installing  therein  another  person.   In  City  of  Chi     v.  Luthardt, 
191  111.  jIC,  another  civil  service  employee  appointed  in  compliance  with 
the  act,  -  ■■        ^or  back  salary  for  the  period  during  which  he  was  under  an 
illegal  charge,  without  charges  preferred  or  a  hearing.  The  common  coun- 
cil had  attempted  to  abolish  the  position  by  changing  the  title  and  mak- 
ing an  appropriation  for  the  position  under  the  new  name,  but  none  under 
the  old  title.   The  court  held  the  petitioner  uras  entitled  to  recover. 
These  cases  are  relied  upon  by  relator.   The  distinguishing  difference 
between  them  and  the  case  at  bar  is  that  in  each  of  those  cases  the 
petitioner's  appointment  wa     -   in  conformity  with  the  requirements 
of  the  Civil  Service  Act ,  and  he  was  entitled  to  held  his  position 
until  he  was  discharged  for  cause  after  a  hearing  upon  written  charges. 
That  situation  is  not  present  in  this  case,  end   those  iecisions  are  not 
applicable  here.   T.  this  sase,  fc]     lator,  being  onli  a  de  facte  offi- 
cer, subject  to  discharge  at  any  moment  at  the  mc:  e  will  of  the  village 
authorities,  (McNeill  v.  City  of  Chicago,  supra),  had  no  tenure  in  the 
office  and  no  rights  or  interest  therein  that  could  ~~)e   affected  by  his 
discharge  er  by  the  enactment  of  either  or  both  of  the  two  ordinances. 
It  is  a  familiar  rule  of  law  that  ^ne  can  not  complain  of  something  which 
does  not  affect  him.   It  is  manifest  that  the  adoption  of  the  Fire  and 
Police  Commissioners  act  by  the  Tillage  could  not  change  relator's  status 
as  only  a  de  facto  officer,  or  convert  it  from  such  an  office  to  that 
of  a  "member"  of  the  police  department,  under  the  meaning  of  that  terra 
as  used  in  the  act,  but  his  statue  remained  the  same.   If  the  ordinances 
were  enacted  with  the  purposes  claimed,  they  are  not  invalid  for  that 
reason,  because  relator  had  no  right  to  retain  the  office  and  no  right 
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to  a  hearing  before  he  could  be  disci  .      There  being  nobody 

whose  rights  could  be  affected  Li  ffice   of  chief 

of  police,    the  village  had  a  right   to   abolish   it.      The   statute 
provides  for  the     office   of  village     larshal,   and  it   follows  that 
the  village  a  right  to  create   it.      The  allegation  that    the 

latter  ordinance   "did  not    actually   abolish  the   office  of  Chief  of 
Police  but   merely  changed  the  title  of  the  office   to  Village   Marshal, 
and  vested  tl  vntic3!  powers   and  duties   for  ie  C  lief 

of  Police   ii  111  Maj  si   l1"    is   refut-a  r    v   of  the  ordi- 

selves,    which  t  i  iion  purports    t        - '■    ir    laec    verl     . 

Disregarding   the  fact  that  ordinance        .    156  expres   ]  ilishes  the 

office  cf  chief   :f  police  and  that    ordinance  h0.    457  creates  the  office 
of  villaj  •     _    rsh  1,   they   show  on  their   face  that   the  powers   and  duties 
of  the  twc   officer?    ■  re  not    ;    c    same,   but  differ   in        -  r   1  material 
particulars.      An   allegation  inconsistent    ritfc    ather   facts  '    in 

the  petitior    i--   of  nc  force. 

The  petitioi       :  >w  that   i  ■    is   entitled  to   any  of  the 

relief  prayed.      The  judgment  of  the  circuit    court    is  therefore  affirmed. 

Judgment  affirmed.-*   -. 
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In  a  ccnplnint  filed  in  t&s     ireuit     ourt  of  Cook  -eunty 
en  -*rli     6,  1940,  John  r.  ciegg  alleged  Hut  on  Aoril  igt  itsg  ^ 
leaned       ,      ■■,    on  July  1,    1938,     35,   and  on  July  2,   1938,      188,    a 
tot,  l  of     2,700,    to  aeerge  H.   tt^nlfl  and     .      .     taller,   defendants, 
*hi@h  they  nronlsed  to  repay  on  April  12,   1940;   and   that  they 
refused  to  pay.     He  asked   Judgment  for     2,700.     o«org«   ».   -ould 
was  served  with  a  writ  of  suaaons.     o.   *.    *uller  was  not  eerwed  end 
did  not  ■ppiiftf.     On  July  8,    1940,   George  ft,   tfould  filed  an  answer 
edaitting  th;  t   the  defendant*  received  the     ?,700,   but  denying  that 
he  vat  indebted  to   the  plaintiff,       lth  the  answer,    *ould  filed  a 
counterclaim,   alleging  that  on  ApVil  1> ,    1938  plaintiff  and  defendants 
entered  into  a  written  contract,     ay  the  oontraot  plaintiff     ^reed 
to  loan  to  the  defendants     5,000,   of  which    2,800  was  loaned  on  the 
a«y  It  wa»  executed.     Plaintiff  agreed  to  deliver  the  b^lanee  of 

, Ml  within  120  days,     defendants  agreed  to  oay  plaintiff  Interest 
»t  8  percent  ?>er  annus  end  to  renay  the     ft, 000  on  *•  rll   lfi,   1940, 
slue     "a  bonus  ©f   »l9000a*     defendants  agreed  th  t  «   in  demand  at  any 
tiae  vithin  the  -cried  of  two  years,    they  would  "see"   th?t  plaintiff 
would  *be  offered  a  generel  agency  contract  in  such  territory  as  say 
be  available,   to  handle     coident  and  Health  and  Life     nsurane*  of  the 
Great  northern  I  ife  Insurance  ^oaoaity  of  Milwaukee,      iwooneln". 

defendants  further  agreed  th  t  in  the  territory  turned  over  to  r?lain- 
tiff,   any  business  which  defendants  "nay  have  on  their  boosts  In  this 
territory  at  this  tine  will  be  transferred,   without  cost,"   to  r>l»intiff 
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&ad  thst  plaint if  f  froa  that  4ay  oa  *wlll  receive  renewal  eoaalaeloaa 
on  this  hutine*?**.   Defendant  (counterelslaant)  aeerrsa  tri   ■•  intlff 
delivered  ?,70C  under  the  eontr&et,  but  although  often  raouectad  so 
to  do,  failed  to  deliver  to  the  defene?nta  the  Vslvnce  of  2,300  at 
o  ant  earn  Is  tod  fey  the  contract;  that  at  tho  tlae  the  contract  w$a  aade, 
plaintiff  knew  thf-t  defendants  had  §  contract  with  the  Sraat  Northern 
Lifo  Insurance  ^oawany  of  Milwaukee  whereby  defendants  were  to  create 
sad  build  up  insurance  agencies  to  handle  aeeidont,  health  and  lifo 
insurance  btt*lnes«;  and  that  plaintiff  knew  (feet  in  order  to  seeoapllsh 
the  object  of  their  contract  with  tho  insurance  coa-any  defendants 
would  haee  to  adwsnee  and  expand  large  suae  of  aoney,  and  that  the 
$6,000  which  va*  to  be  procured  froa  lsintiff  was  to  be  used  fey  thee 
for  that  -urpese;  th  t  he  and  Fuller,  in  reliance  uooa  the  prealse  of 
plaiatiff  to  loam  -<  6,000,  Incurred  obligations  in  th«  sua  of  10,0  , 
ana  th&t  by  reaaon  of  tha  failure  of  plaintiff  to  * advance*  tha 
balance  of  the  loan  in  the  aua  of  2,300,  defendant a  were  unable  to 
etrry  oat  their  obligations,  SeunterelaiaHat  further  asserted  thst 
ha  end  htller  suffered  Oaaagas  in  the  sua  of  10,000,  for  which  they 
ashed  Judgment.   l*lntiff,  answering  counterelaiaant,  ad*ltted  the 
execution  of  the  contract,  denied  that  oountsrcl*riaant  requested  hia 
to  oay  the  balaaoa  of  ?,300,  aad  alleged  tha.t  s>rior  to  the  expiration 
of  the  120  days  aentloned  la  the  contract,  defendant  would  stated  to 
hla  (plaintiff)  that  he  should  not  pay  ©war  the  balance  »f   ,   J 
that  Gould  refased  to  accept  the  ■aloaa)!  at  that  tlao;  thot  OoulA 
advised  hla  (plaintiff)  atari  difficulties  had  arisen  between  hla 
(Gould)  and  Fuller.  ?hls  answer  also  denied  th?  t.  olelntlff  had  any 
knowledge  of  say  contract  between  the  life  insurance  eoa-;*»ny  end 
defendants,  or  that  he  *nev  thst  the  6,000  aentloned  in  the  oontrsot 
was  to  be  used  for  building  up  Insurance  agencies;  and  further  denied 
thst  Gould  and  Sutler,  relying  upon  the  loan  of  5,000,  entered  into 
certain  contracts  *.n*  incurred  certain  obligations,  and  denied  thtt 
Qould  and  Fuller  failed  to  carry  out  their  obligations  because  of 
their  reliance  on  their  contract  with  hla.  On  i»eee«ber  31,  1S40,  the 
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court  celled  the  e«M  for  trial  *nd  had  aa  ©M«r  so read  of  record 
that  "there  has  been  110  service  «#  sttasons  had  umfi  the  defendant  6, 
«.  fuller*.  Thereupon,  the  court  proceeded  t~   hear  evidence,  "'aa 
record  shows  that  the  trial  was  then  discontinued.   1MJ  was  because 
the  sttorncy  for  the  slelntlff  bec^o  111.  On  ebrutry  td,  1541  the 
case  mm  tried  before  another  judge,  who  found  the  issues  for  plaintiff 
and  against  the  defendants  &eorge  a,  ftfalfll  and  6,  M.  duller,  and 
assessed  plaintiff* s  ?1«»ages  at  the  sua  of  S,7QG.  lie  also  found  the 
ie. sues  for  the  "Ulntiff  sad  against  the  count ere 1 alas nt,  I  eorge  • 
iiould,  as  to  his  eouatsrelaia,  and  catered  Judgaent  for  the  r>lelntlff 
aad  against  George  %   Oeald  unci  •  •■".  duller  for  2,700  and  costs. 
George  R.  Ootid  appealed. 

The  first  criticlsa  leveled  it  the  Judgaent  is  th&t  olalatiff's 
•on  lalat  does  not  support  ths  Judgment.   H«  relics  us-n  the  provisions 
of  *e«.  3d  of  the  Civil  settee  *«t  <;>ee.  IdO,  eh.  110,  111.  Aft. 

tst.  1941)  and  argues  thst  as  plaintiff  did  not  attseh  a  Mpf  of  ths 
contract  to  his  eoaolalnt,  the  court  should  have  refused  to  enter 
Jadgaent.   &efead@nt  also  contends  that  this  section  of  the  J raetloe 
Act  is  aeadatory  and  •re*rulree  the  written  lnstraaeat  upon  which  the 
rction  is  founded  to  be  attached  to  the  eoanlalnt,  or  that  the  eoaplalnt 
recite  the  instrument  or  the  aaterlal  portions  of  it.   Plaintiff  meets 
this  argaaent  bj  reciting  **ar.  3  of  :.*••  4£  of  th#  Civil  I  raetloe  Aat 
(Par.  3,  ec.  16d,  Oh.  110,  111.  Hev.  tat.  1941)  that  "all  defects 
In  pickings,  either  in  fora  or  substance,  not  objected  to  in  the 
trial  court,  shall  be  deeaed  to  fee  waived,"   e  have  searched  the 
record  aad  cannot  find  that  defendant  objected  to  the  eoaplalnt  In  the 
trisl  court.  Apparently,  he  wss  satisfied  th&t  it  stated  a  cause  of 
action  against  his  aad  he  relied  oa  his  counterclaim,   e  have 
frequently  field  that  oro^ositions  not  raised  in  ths  trial  court  cannot 
be  urged  on  eooeal. 

lac  second  nelnt  presented  by  defendant  is  that  the  trial 
court  err«d  in  entering  Judgment  for  f,700  as  *gsinit  both  defendants, 
when  only  one  wss  served,   a  oerussl  of  the  record  convinces  us  thet 
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the  entry  of  th®  Judgpsant  fefg&Mrt  Fuller  was  bmiutt  of  *  mistake,   the 

court  had  r-revlously  found  th >t  fuller  was  sot  served.  The  Judgment 

against  duller  is,  of  sours*,  t  nullity,   *«  do  net  see  how  the  fact 

thet  &   Judgment  m  erroneously  entered  sg&lnet  duller  prejudiced  »o>uid. 

Plaintiff's  claim  against  the  defendants  was  Joint  %n&  several.   > arther- 

more,   ee.  2?  of  the  Civil  Practice  *et  (-ee.  151,  Ch.  110,  111.  Rift* 

Stat.  1941)  orovidcs  that  *when  severe!  Joint  debtors  are  sued,  and 

any  one  HP  mora  of  the*  shall  net  be  served  with  oroees«,  the  entieney 

of  iueh  suit  or  the  recovery  of  ■  Judgment  against  the  parties  served 

shall  not  he  a  bar  to  a  recovery  on  the  original  cause  of  action 

-gainst  such  as  are  not  served,  in  any  so  ion  which  may  be  thereafter 

brought,  this  section  a  «11  not  be  so  construed  m  to  allow  more  than 

one  satisfaction".  Moreover,  defendant  did  not  urge  this  coint  in  the 

trial  court  and  will  not  be  permitted  to  dm  so  here.   *he  third  point 

advanced  fey  defendant  i«  that  the  court  erred  in  entering  the  Joint 

Judgment  against  him.  Re  contends  that  the  oennlalnt  states  a  cause 

of  action  on  a  Joint  liability  of  two  defendants  and  tftat  Judgment 

Must  be  rendered  against  both  or  none.  Our  discus  ion  of  the  previous 

>oint  answers  this  ;>olnt. 

r*fendant  maintains  that  the  Judgment  is  against  the  manifest 

weight  of  the  evidence,  I  careful  reading  of  the  transcript  convinces 

us  th*t  this  *}cint  is  without  merit,  the  court  saw  sn&  he*rd  the 

witnesses  and  in  our  opinion  wsa  fully  Justified  in  entering  the 

finding  and  Judgment, 

Finally,  defendant  insists  that  tne  Judgment  is  not  sus-jorted 

by  the  record.  In  arguing  this  proposition  defendant  refers  to  the 

points  heretofore  discussed.  Our  view  is  th  t  the  record  Wgj|iigtt  the 

Judgment.  For  these  reasons  ths  Judgment  of  the  lrcult  -;un      oh 

County  ie  affirmed  as  to  Oeorge  R,  &ould.  the  lrcult  <*ourt  has  ample 

t>ower  to  esnuage  that  part  of  its  record  showing  the  Judgment  entered 

by  mi at sac  against  u.  h.  Fuller. 

mam*  a  m  <,  jj.  concuk. 
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RICHA-D  M.  ,  }  pOOI    COURTY, 
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MR.  PRESIDING  JBSTICE  BURKE  DKLi  iON  OF  9       fRT. 

Fay  elner  filed  a  complaint  in  the  Superior  Court  of  -ook 
County  agsinet  Hiehard  M,  KJelstad  to  recover  damages  for  personal 
injuries  growing  out  of  an  accident  on  April  1?,  1940,  at  the  inter- 
action of  Milwaukee  end  -naulding  Avenues  in  Chicago.  The  jury 
returned  a  verdict  finding  the  defendant  guilty  and  assessing  plain- 
tiff1 e  damages  at  the  sua  of  300.  Plaintiff  moved  for  a  new  trial 
and  defendant  moved  for  a  Judgment  non  obstante  veredicto,  uoth 
motions  were  denied  and  judgment  was  entered  on  the  verdict,  Plaintiff 
asks  that  the  Judgment  be  reversed  and  that  she  be  allowed  a  new  trial. 

Plaintiff's  theory  of  the  case  is  that  she  was  cros  ing 
ths  intersection  of  Milwaukee  and  Soaulding  Avenues,  at  the  west 
crosswalk,  in  a  southerly  direction;  that  she  vae  at  all  times  in  the 
exercise  of  due  care  and  caution  for  her  own  safety;  thst  the  defendant, 
who  was  operating  his  automobile  In  a  southeasterly  direction  on 
Milwaukee  Avenue,  osused  his  motor  vehicle  to  run  into,  upon  and 
against  plaintiff;  that  the  defendant  did  not  blow  his  horn  or  give 
any  signal  of  the  aooroach  of  his  automobile;  that  the  defendant  failed 
to  keep  hie  motor  vehicle  under  proper  and  sufficient  control;  that 
the  defendant  was  -  :  tchlng  the  plaintiff  continually  from  the  time  he 
first  paw  her  -elking  across  until  his  automobile  struck  her;  thst  he 
otherwise  operated  his  automobile  in  a  cereless,  negligent  and  reckless 
manner  and  so  as  to  exhibit  wilfulness  and  wantonness;  thht  plaintiff 
was  seriously  and  permanently  injured  and  expended  considerable  sums 
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of  money  In  hositsl  and  medical  bills,  together  with  substantial 
lose  in  earnings  and  income;  that  the  verriict  and  Juehrsent  Is  shockingly 
inadequate  and  unjust  and  plainly  not  based  upon  the  evidence  or  the 
lav;  that  there  is  no  basis  in  law,  common  sense  or  justice  to  sup  ort 
the  ©mount  of  the  verdict  and  Judgment  thereon  as  to  the  daasu-aa,  and 
that  plaintiff  should  have  been  granted  a  new  trim).;  and  that  other 
errors  were  committed  which  Justified  the  granting  of  a  new  trial. 
Defendant's  theory  of  the  case  is  tfc*t  laintiff  was  crossing  Milwaukee 
Avenue  going  south  on  the  west  crosswalk  of  Spaulding  Avenue;  tfci  t 
she  had  a  clear  view  to  the  west  for  about  a  block;  th&t  she  never 
saw  the  automobile  of  defendant  which  as  in  full  and  plain  view  and 
was  seen  by  other  persona;  that  defendant  vas  traveling  at  a  reasonable 
speed;  that  he  gave  her  warning  by  his  horn  two  or  thres  times;  that  he 
did  everything  he  could  to  avoid  the  accident;  thi t  the  plaintiff  did 
nothing  whatever  to  attempt  to  avoid  the  accident,  and  th«t  she  -tlked 
into  the  left  front  door  of  defendant's  csr;  that  the  accident  was 
caused  solely  by  plaintiff's  own  negligence  or  wilful  and  wanton  oonduct; 
that  defendant  vas  at  all  times  in  the  exercise  of  due  care  and  plain* 
tiff  was  not  entitled  to  any  damages;  that  laintiff  had  no  serious 
injuries;  that  the  evidence  as  to  her  damages  and  injuries  was  so  con- 
flicting and  so  exaggerated  as  to  lead  the  Jury  to  have  serious  and 
Justifiable  loubts  as  to  the  truth  of  any  of  it;  and  that  olalntiff 
had  a  fair  trial,  and  that  she  had  no  reason  to  complain  of  receiving 
300  more  than  she  --as  entitled  to. 

Milwaukee  Avenue,  a  street  oar  thoroughfare,  extends  north- 
west and  souther. st  and  is  about  40  feet  wide  at  ^paulding  ^venue» 
3paulding  Avenue  extends  straight  north  and  south  and  is  not  as  wide 
as  Milwaukee  Avenue,  The  latter  has  street  car  tracks  for  both 
northwest  and  southeast  bound  street  cars.  Plaintiff,  a  woman  33 
years  of  age,  waa  walking  across  Milwaukee  Avenue  at  the  west  crosswalk 
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from  the  north  to  the  south  side  of  the  street.   At  the  time  of  the 
occurrence,  the  alitor  vehicle  wai  being  -  riven  by  the  defendant  In 
a  southeasterly  direction  on  Milwaukee  venue.  On  arriving  at  the 
corner,  plaintiff  looked  both  east  and  west.   She  saw  a  street  oar 
about  a  block  and  a  half  to  the  northwest,  which  MM  orooeeding  in 
a  southeasterly  direction.   Automobiles  proceeding  in  the  same 
direction  were  following  the  street  car.   She  testified  that  she  did 
not  see  the  automobile  of  defendant  at  any  time  until  the  accident 
occurred,  although  her  view  to  the  west  was  not  obstructed.  Plaintiff 
was  crossing  where  people  usually  cross.   She  worked  st  uben's  *ommn*s 
Apparel  ->hop,  1314  Milwaukee  Avenue,  and  vas  crossing  the  street  for 
the  purpose  of  boarding  a  street  esr  which  would  convey  her  to  her 
place  of  employment.  She  testified  she  heard  no  horn  or  signal 
before  she  «M  struck;  that  she  "Just  took  s  few  steps  and  Just  took 
my  eyes  mp  and  there  was  a  machine* •  The  next  thing  she  remembered 
she  was  in  bed  in  a  hospital.   She  further  testified  that  after  leaving 
the  sidewalk  she  "took  three  or  four  steps  on  the  street  and  there 
was  the  machine  on  top  of  me".  Answering  the  Question,  " vhen  you  say 
on  top  of  you,  do  you  mean  at  the  point  of  laoactt",  Abe  answered, 
"Yes*.  In  answer  to  the  Question,  "Do  you  know  what  part  of  the  oar 
came  in  contact  with  you?",  she  answered,  "I  believe  it  was  the  front 
fender".  She  was  then  asked,  "Right  or  left  side?",  and  answered,  "1 
was  going  this  way  [indicating]  and  he  was  going  this  way,  that  side 
[indicating]."  She  was  then  asked,  "I  assume  by  that  you  mean  the 
left  side?",  and  she  answered,  "About  the  left  door*,   defendant 
testified  the  t  he  wrs  traveling  in  a  southeasterly  direction  on 
Milwaukee  Avenue;  th*t  he  had  stopped  alongside  of  a  street  oar  at 
the  block  west  of  Ipaulding  Avenue;  that  he  started  up  at  the  same 
time  as  the  street  o&r  &n6   passed  It,  and  was  then  stradaling  the 
inner  rail  of  the  e»stbound  street  car  track?  that  he  wss  going  about 
20  or  25  miles  an  hour;  th.t  he  saw  olaintlff  start  to  cross  the 
street  when  he  wmj  about  M  feet  from  paulding  Avenue;  th  t  he  then 
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slowed  down  ana  blew  his  horn;  th  t  he  blew  his  horn  again  and  put  hit 
foot  on  the  braJfces  and  swerved  to  the  right  when  he  was  about  15  feet 
from  her;  feat  he  realised  that  she  wae  going  to  continue  on;  that 
she  walked  into  the  left  front  door  of  the  oar.   alter  Muehr,  called 
by  plaintiff,  teetified  that  he  was  employed  ge  a  janitor  for  a  building 
in  the  vicinity;  that  he  was  25  or  30  feet  froa  the  southwest  corner 
at  the  time  of  the  occurrence,  wslklng  south  on  the  west  crosswalk  of 
Spaulding  Avenue;  th&t  he  did  not  see  defandant*s  automobile  until 
plaintiff  wae  hit;  that  he  heard  a  scream;  that  she  was  lying  on  the 
northwest  bound  street  car  tracks;  that  the  first  time  he  saw  plaintiff 
was  when  she  was  lying  on  the  ground;  that  he  did  not  hear  any  horn  or 
see  any  signal  given,  and  that  the  automobile  stopped  25  or  30  feet 
from  the  scene  of  the  accident.  Joseph  *  owe 1 ski,  another  witness 
called  by  plaintiff,  testified  that  he  saw  an  automobile  (defendant^) 
come  from  behind  the  street  oar;  thst  the  front  bumper,  left  side  of 
the  automobile,  hit  the  lady  who  was  crossing  the  street  there;  that 
he  did  not  hear  any  horn  or  signal*  On  cross-examination,  this  witness 
reiterated  that  "the  front  bumper,  left  side,  eaae  in  contact  with 
the  girl",  he  further  testified  that  the  driver  drove  around  the 
corner  and  stopped;  that  the  view  of  the  street  nam  unobstructed  and 
that  he  was  able  to  see  the  automobile  coming  without  trouble. 

Plaintiff  was  taken  to  the  »elmont  Hospital,  where  she  was 
treated  by  Dr.  aul  Kaufman,   when  he  first  examined  her,  she  was  in 
bed  in  a  semi-conscious  state.  Blood  wss  running  all  over  her  nose, 
left  eye  and  lio.  Morphine  and  glucose  solutions  were  injected  into 
the  veins.  On  the  following  day  blood  was  still  coming  from  the  eye, 
nose  and  lip.  The  torn  skin  tissue  above  the  eye  was  removed,  the 
lip  was  sewed  and  the  eye  and  lip  were  bandaged.  Both  eye  tendons 
were  brought  together.  There  were  14  to  10  sutures  out  over  the  eye 
and  6  to  8  sutures  in  the  lip.  Plaintiff  complains  of  dizziness. 
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headaches  and  bad  hearing  In  her  left  ear.   v  ome  of  her  testh  were 
loosened  In  the  accident.   She  remained  in  the  hospital  end  in  bed 
for  11  or  12  days,  where  she  received  treatment  to  her  head,  back 
end  left  leg.  At  the  hoeoltal  she  *s*  strapped  for  traumatic  pleurisy, 
and  the  straps  were  kept  on  about  10  days.  Qu  doctor  found  that 

she  had  sustained  a  cerebral  concussion  with  rupture  of  a  cerebral 

j 
blood  vessel,  traumatic  pleurisy,  sprain  of  the  saero-illi&c  joint, 

secondary  anemic  and  marked  contusion  or  leoeration  of  the  left  leg. 

After  she  was  removed  to  her  home  the  nhysician  treated  her  there  for 

about  6  weeks,  giving  her  infra-red  treatments  for  the  chest,  back, 

lower  spine  and  head.  For  pain  and  sleeplessness  she  was  givmn 

sedatives,  and  liver  extract  and  tablets  for  anemia  and  the  loss  of 

blood.  After  being  treated  at  her  home  fmf  six  weeks,  she  went  to 

the  doctor's  office  every  week  until  the  first  of  the  following  year 

and  received  treatments  for  the  pains  in  her  head  and  the  anemia, 

She  made  about  80  visits  to  the  doctor's  office  and  was  still  under 

his  oare  at  the  time  of  the  trial.  In  May,  1941,  Dr.  Kaufman  sent 

her  to  Up.  ^igmund  Krumholz,  a  psychiatrist.   She  paid  Dr.  Kaufman 

^100  on  account  of  hie  bill  of  340.   he  received  dental  oare  of  her 

teeth  which  had  been  loosened  in  the  accident,  and  a  new  bridge  was 

made  to  replace  the  one  that  had  been  broken.  She  was  also  treated 

In  April,  1940  by  a  Dr.  Abelio,  whom  she  saw  3  or  4  times.  She 

testified  that  she  velghed  iftl  nounds  before  the  accident,  and  that 

at  the  time  of  the  trial  she  weighed  107  ncunds;  that  she  cannot  see 

as  well  as  before  the  occurrence;  that  before  the  accident  she  wore 

/ 
glasses  only  when  she  read,  and  th^t  subseouent  to  the  accident  she 

was  fitted  for  other  glasses,   3he  testified  that  she  had  scars  on 

her  face  About  the  left  eye  and  lower  lip  and  on  her  left  leg.   she 

suffers  from  headaches  and  dizziness  about  once  e*ery  week  and  suffers 

from  general  w  akness.  Dr.  Kaufman  testified  thgt  in  his  opinion 

the  condition  from  which  she  was  suffering  was  permanent.   Plaintiff 
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maintains  that  the  actual  expense  incurred  by  her  amounted  to 

1,091.30,  made  up  of  Or.  Kaufman's  bill  for  340,  the  hospital  bill 
of  il39,  and  the  lose  of  612,  which  she  would  have  earned  during 
17£  weeks  at  an  average  of  35  a  week. 

Plaintiff  urtjes  that  the  amount  of  the  verdict  is  grossly 
snd  wholly  Inadequate  and  manifestly  against  the  weight  of  the 
evidence  relative  to  the  actual  damages  and  losses  and  the  physical 
injuries  sustained  by  her,  and  that  it  is  obvious  that  the  Jury 
disregarded  competent  and  orsdlble  testimony,  ignored  the  court1 a 
instructions,  and  failed  to  t»->ke  into  consideration  proper  elements 
of  damages  oleerly  proven.  In  reply  to  this  contention  defendant 
asserts  that  the  verdict  «*t  not  inadequate;  th*t  olaintiff  was 
guilty  of  contributory  negligence  which  «ai  the  proximate  cause  of 
the  accident,  and  th.,t  as  she  is  not  entitled  to  recover  at  all,  she 
cannot  complain  tfcnt  the  verdict  in  her  favor  is  inadequate.  Defendant 
maintains  that  there  was  a  serious  conflict  in  the  evidence  as  to 
what  olaintiff  was  suffering  from,  and  as  to  whether  she  suffered  any 
damage  of  consequence,  and  calls  attention  to  the  cross-examination 
of  !>r.  Kaufman,  who  testified  th.it  his  diagnosis  of  secondary  anemia 
wae  based  on  the  excessive  loss  of  blood  from  the  areas  thst  were 
bleeding.  He  did  not  recall  using  the  hemoglobin  or  blood  count 
when  he  made  his  diagnosis,  v  ©j.,  Kaufman  conceded  that  x-ray  is  one 
of  the  means  of  determining  whether  there  is  pneumonia  or  pleurisy. 
He  did  not  claim  to  have  any  x-ray  evidence  to  substantiate  his  claim 
of  oleuriey,  and  Dr.  Hansen,  defendant's  witness,  testified  that 
plaintiff's  exhibits  2  and  4  were  negative  of  any  evidence  of  pathology 
and  concurred  in  the  statement  of  Br.  Kaufman  that  pleurisy  could  be 
ee«!n  in  an  X-ray  film  if  it  were  in  fact  present.  Dr.  Kaufman 
further  admitted  that  if  there  was  a  separation  of  the  sacro-illiao 
Joint,  it  would  atuiear  in  ths  x-ray  of  the  patient.  He  did  not 
remember  whether  it  appeared  in  the  X-ray.  As  far  as 'he  knew,  it  did 
not.  Br,  Hansen  testified  positively  th  t  it  did  not  appear • 


I 

i  ® 

.   ■ %v  «  e  *  . .  eieov 

♦•*  •aaaftiva 
*  a  all* 

^oo  ft»J- 

hI     .a* 

■ 

iJnoo  1« 

ad?    , 

.    - 
Mimttm  ft-*  ■ 

to  auot  »Tt»aao*a  a  aa<f  saw 

-ww  »o«  til 

•^       ■  ■■&  "*©  e»»a»  ariJ 

sif  et  iciaJT 
taft   (jiatffr     .  ? s  riP**"^ 

■ 

naaa 

ti  i  *ii;f  ad*  nadsaaMW 
*««  fci  d#  xlaviiiaoQ  tallies**  asaiwH  **B     .#a* 


7 

l>r.  3.  I.  Reiner,  celled  to  plaintiff,  testified  that  if  there  is 
very  slight  hemorrhages  or  very  slight  fluid  in  the  pleura,  or  if 
the  pleura  has  not  had  &  chance  to  become  thickened  over  a  sufficient 
length  of  time,  the  x-ray  will  not  show  it,  and  that  &   simple  sprain 
of  the  3aero-iliac  Joint  cannot  be  diagnosed  in  a  X-ray  picture.  It 
was  also  claimed  that  plaintiff  was  suffering  from  tachycardia, 
which  was  defined  toy  Dr.  Kaufman  us   an  acceleration  of  the  heart,  or 
a  rapid  hesrt.  On  Cross-examination,  he  testified  th&t  she  suffered 
from  shock,  caused  toy  loss  of  blood.  He  stated  that  one  of  the  symptoms 
of  shock  is  slow  pulse,  defendant  argues  th  t  this  testimony  is 
contradictory  in  thet  it  shows  the  patient  ss  having  a  slow  oulee  and 
a  rapid  heart  beat  at  the  same  time.  Defendant  also  points  out  that 
Dr.  Ksufman  testified  th- 1  plaintiff's  blood  pressure  was  90  over  60 
diastolic,  which  he  said  was  a  normal  ratio*  and  th? t  when  confronted 
toy  the  record  of  the  Interne  that  the  blood  pressure  was  128  over  82 
on  the  same  day  that  she  came  in,  said  that  this  was  normal.  Plaintiff 
testified  that  she  worked  et  Chen's  store  for  3  yeara  before  the 
accident,  selling  dresses,  coats  and  other  articles  of  apoarel  and  that 
she  worked  steadily  in  the  year  prior  to   the  accident.   It  developed 
later*  however,  that  for  8|  months  she  had  toeen  in  California,  with 
the  exception  of  2  or  3  weeks  she  had  worked  before  the  accident.   She 
testified  on  direct  examination  th  t  her  average  earnings  were 
an proximately  ,40  a  week.  On  cross-examination,  she  admitted  that  she 
made  122  a  week,  and  that  at  no  time,  even  during  the  weeks  around 
Christmas,  the  best  in  the  year  in  that  business,  did  she  make  HfcO 
a  week.  The  contention  of  defendant  as  to  her  earnings  is  supported 
by  the  earning  record  of  her  employer.  Defendant  argues  that  the  jury 
had  the  right  to  conclude,  and  rightfully  concluded,  that  the  injuries 
suffered  were  of  a  minor  character  and  that  she  attemoted  to  build  up 
her  injuries  &nd  damages  far  beyond  their  real  stature. 
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At  common  law  new  trials  were  not  allowed  upon  the  ground 
that  the  &ajB*e«si  allowed  by  the  Jury  In  actions  in  tort  were  in- 
sufficient. The  rule  in  Illinois  is  that  a  new  trial  may  be  granted 
where  the  verdict  is  grossly  inadequate,  for  the  ame  reasons  as  those 
governing  where  the  verdict  is  excessive.   (Montgomery  v.  slmon.  309 
111.  App.  516. )  Before  the  Jury  could  award  any  damages  to  plaintiff, 
they  first  had  to  determine  that  defendant  intfl  guilty  of  the 

negligence  charged,  that  such  negligence  mi  the  proximate  cause  of 

she 
the  injuries  suffered,  and  that/was  in  the  exercise  of  ordinary  cart 

for  her  own  safety  at  and  about  the  time  of  the  occurrence.  The 

fact  that  the  Jury  found  the  defendant  guilty  and  awarded  damages 

in  the  sum  of  3  0  normally  would  indicate  that  they  found  in  her 

favor  on  the  question  of  liability,  and  thst  they  disbelieved  the 

testimony  introduced  in  her  behalf  as  to  her  injuries.  A  eoreful 

perusal  of  the  transoriot  convinces  us  that  deceits  the  effort  to 

exaggerate  plaintiff1 s  personal  injuries  and  loss  of  salary,  she  did 

suffer  substantial  injuries  and  loss  of  salary,  and  thst  the  sua  of 

500  awarded  to  her  as  damages  is  wholly  inadequate  and  manifestly 

against  the  weight  of  the  evidence.  Nevertheless,  we  agree  with  the 

contention  of  the  dsfendant  that  the  verdict  should  not  be  set  aside, 

and  that  the  evidence  clearly  shows  that  plaintiff  was  guilty  of 

contributory  negligsnos  which  proximately  caused  the  accident.  Her 

testimony  is  th&t  she  was  walking  south  on  the  crosswalk  when  she  was 

struck  by  defendant* s  automobile.   She  admits  that  she  did  not  see 

the  automobile  until  the  impact  occurred.   Defendant  testified  that 

shs  walked  into  the  left  door  of  his  automobile.  Her  testimony 

corroborates  the  testimony  of  defendant  in  this  respect.  A  witness 

introduced  by  plaintiff,  Joseph  ic  elski,  testified  that  he  saw  the 

defendant  pas?  the  street  ear  at  Giver sey  Avenue,  a  block  away,  that 

the  view  of  the  street  was  unobstructed,  and  that  he  was  abls  to  see 

the  automobile  coming  without  any  trouble,  The  evidence  clearly  shows 
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that  the  rroxlm&te  cause  of  the  accident  was  the  ftttt  that  plaintiff 

walked  Into  the  side  of  defendant**  automobile,  coming  in  contact 

with  it  in  the  vicinity  of  the  left  front  door,  and  that  she  was  not 

in  the  exercise  of  due  care  for  her  own  safety.   A  similar  situation 

arose  in  the  case  of  Islev  v.  McClandleh.  299  111.  *pp.     5€4,  where 

an  appeal  was  taken  by  the  plaintiff  from  a  Judgment  of  ; 300  in  her 

favor  for  the  death  of  a  seven  year  old  child,   Plaintiff  complained 

of  the  inadeouaey  of  the  damages.  The  court  in  affirming  the  Judgment, 

ouoted  with  approval  from  0' Mailer  v.  OfrjoaKQ  £jt£jtaUwa7  Qoflpfthjr* 

33  111.  Aop.  354,  385: 

"It  may  be  conceded  that  the  action  of  the  Jury  was  incon- 
sistent, but  the  concession  would  furnish  no  consistent  reason  for 
inconsistency  in  the  action  of  tha  court.  *  •  •  A  plaintiff,  not 
entitled  to  recover  at  all,  has  no  right  for  sny  reason  to  have  a 
verdict  for  the  defendant  set  aside.  *  *  *;  nor  one  in  his  or   her  own 
favor,  because  the  damages  awarded  are  less  than  the  pecuniary 
injury. ■ 

In  overruling  the  motion  for  a  new  trial  in  the  instant  case,  the 

trial  Judge  remarked:   "Now,  in  some  of  the  earlier  cases  where  they 

have  questioned  the  allowance  for  a  new  trial  on  the  inadequacy  of 

the  damages,  and  held  where  it  was  not  improper  to  deny  the  new  trial 

on  the  question  of  liability,  Judge^ary  very  aptly  said,  as  far  back. 

at  31  [33]  «ooellate,  thrt  if  the  verdict  is  Inconsistent  because  ef 

the  inadequacy  of  the  damages  it  would  not  be  wise  to  ado"  another 

inconsistency  to  grant  a  new  trial  where  the  plaintiff  was  exceedingly 

fortunate  in  getting  any  amount  of  damage.  I  think,  in  view  of  these 

facts,  I  will  deny  the  motion  for  a  new  trial.4*  the  evidence  does  not 

show  thst  the  defendant  is  liable.  However,  he  Is  not  asking  for  any 

relief  from  the  judgment,  and  we  are  of  the  opinion  that  substantial 

Justice  will  be  accomplished  by  allowing  the  Judgment  to  stand. 

Plaintiff  also  argues  that  the  court  erred  in  sustaining 

objections  to  hypothetical  questions  propounded  to  her  medical  witness, 

and  that  the  Jury  nut  influenced  by  passion  and  prejudice  in  their 

deliberations  and  in  arriving  at  their  verdict.  Having  found  that 
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the  evidence  shows  that  the  proximate  csuse  of  the  injuries  suffered 
was  plaintiff* s  own  negligence,  it  is  unnecessary  for  tie  to  discuss 
these  points.  Pl&lntiff  also  complains  of  the  ction  of  the  court 
in  striking  that  part  of  her  complaint  which  charged  the  defendant 
with  wilful  and  vanton  conduct.   e  agree  with  the  defendant  that  there 
was  no  evidence  tending  to  support  the  charge  of  wilful  and  wanton 
conduct,  and  the  court  properly  struck  that  part  of  her  complaint. 

Because  of  the  views  expressed,  the  Judgment  of  the 
Superior  Court  of  Cook  County  is  affirmed. 

JUD&KKHT  AFKIRMEO, 

MCBSL  AND  KJL£Y,  JJ.  CONCUR. 
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MR.  MM    Jti  .,-. 

Fay  elner  filed  t  complaint  In  the  *Uf5srlor  <"curt  of 
Goefc  County  gainst  :  diehard  K,  xjelst&d  t:>  recover  <2*«*gen  for 
personal  injuria  growing  out  of  an  ftft«14«at  en  %rll  17,  1940,  at 
the  Intersection  of  Milwaukee  ana  ipnuldlng  vpnuce  in  Chicago.   ?he 
Jury  returned  l  ?«#*l«t  finding  the  defendant  guilty  ana  &a*e«sing 
olalntlff**  daseagee  at  the  sua  of  300.   Malntiff  sowed  for  &  new 
trial  and  defendant  mowed  for  a  Judgment  MB.  obstante  veredicto. 
Both  notions  were  denied  and  Judgment  was  entered  on  the  verdict. 
Plaintiff  asks  that  the  judgment  be  reversed  and  that  she  tee  allowed 
a  new  trial* 

lalntiffs  theory  of  the  ease  is  feat  she  mm  crossing 
the  intersection  of  Milwaukee  ana  Spauldlng  \venuas,  at  the  west 
crosswalk,  in  a  southerly  direction;  th&t  she  was  at  all  times  in 
the  exercise  of  due  care  and  caution  f  r  her  own  safety;  that  the 
defendant,  who  was  operating  his  autonoblle  in  a  southeasterly 
direction  on  Milwaukee  Avenue,  caused  his  motor  ▼chicle  to  run  into, 
upon  and  against  plaintiff;  that  the  defendant  did  not  blow  his 
horn  or  give  any  signal  of  the  approach  of  hie  automobile;  that  the 
defendant  failed  to  keep  his  motor  vehicle  under  proper  and  sufficient 
control;  that  the  defandant  was  watching  the  plaintiff  continually 
fron  the  tine  he  first  saw  her  walking  across  until  hl»  automobile 
struck  her;  th  t  he  otherwise  operated  his  automobile  in  a  careless, 
negligent  and  reckless  manner  and  so  as  to  exhibit  wilfulness  and 
*antennsss;  that  lslntiff  was  sariously  and  permanently  injured  and 
expended  considerable  sums  of  money  in  h •       and  medic.  1  bills. 
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together  with  substantial  lee*  In  asrnlngs  sntf  lneone;  thet  the 
vardiet  snd  judgment  le  shockingly  inadequate  and  unjust  and  plainly 
not  bused  uo->n  the  evidence  or  the  law;  that  there  le  no  basis  in 
lew,  oonmon  sense  or  Juetice  to  suv^ort  the  aaoUnt  of  the  verdict  end 
Judgment  thereon  &e  to  the  dauages,  en^  t       intlff  should  have 
been  granted  e  new  trial;  and  that  other  errors  war*  oonsmltted  which 
Justified  the  granting  of  a  new  trial,   defendant**  theory  of  the  case 
is  that  plaintiff  was  crossing  Milwaukee  Avenue  going  south  ?n  the 
west  crosswalk  rt    .,  suldin^  AYenue;  th-t  she  had  a  clear  view  to  the 
west  for  ebout  a  block;  th;  t  she  never  saw  the  sutoaobile  of  defendant 
vhioh  v?g  in  full  and  plain  view  and  was  seen  by  other  persons;  that 
defendant  was  traveling  at  a  reasonable  soeed;  that  he  give  her  warning 
by  his  horn  two  or  three  tines;  that  he  did  everything  he  ooulo  to 
avoid  the  accident;  th  t  the  plaintiff  di£  nothing  whatever  to  attem 
to  avoid  the  accident,  and  that  she  walked  into  the  left  front  door 
of  defendant* s  car;  that  the  accident  rs  caused  solely  by  plaintiff *s 
own  negligence  or  wilful  and  canton  conduct;  thet  defendant  was  at  all 
tia*e  in  the  axerci**  of  due  care  and  plaintiff  was  not  entitled  to 
any  danages;  that  plaintiff  had  no  serious  injuries;  tiut  the  evidence 
as  to  her  dauages  and  injuries  was  so  conflicting  and  so  exaggerated 
as  to  lead  the  Jury  to  have  ssrious  end  Justifiable  loubte  as  tc 
the  truth  of  any  of  it;  and  thet  plaintiff  had  a  fair  trial,  and  that 
»he  had  no  reason  to  eoeplaln  of  receiving  300  eore  than  she  wee 
entitled  to. 

Milwaukee  Avenue,  a  street  emr   thoroughfare,  extends  north- 
west end  southeast  and  is  about  40  feet  wide  at  ^paulding  Ayanuc. 

nauldlng  Avanue  extends  straight  north  and  south  and  is  not  as  wide 
ae  Milwaukee  Avenue.  The  lattar  has  str*et  oar  traexs  for  both  north- 
west and  southeast  bound  street  oars.   Plaintiff,  a  woean  33  years 
of  age,  was  walking  serosa  ftllvauka*  Avenue  at  the  vast  crosswalk 
frou  the  n^rth  to  the  south  elds  of  the  street.   At  the  tisae  of  the 
occurrence,  the  rotor  vehicle  sen  being  Jriwen  by  the  defendant  in 
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a  southeasterly  direction  on  Milwaukee  vsnu*.  6*  arriving  $%   the 
comr,  plaintiff  looked  both  east  and  west.   sn«  saw  a  street  ear 
sbout  a  block  ana  a  half  to  the  northwest,  whioh  was  proceeding  in 
a  southeasterly  direction.   Mitoaobilee  proceeding  in  the  s*ae 
direction  vera  following  the  street  car,  She  testified  that  she  did 
not  see  tha  sutoaoblle  of  defendant  at  any  tiae  until  the  accident 
occurred,  although  her  view  to  the  west  was  not  obstructed,     la- 
tiff  was  crossing  where  people  usually  cross.   She  worked  &t     uben*e 
oeen's  *pnais1  "hop,   1  14  Milwaukee  Avenue,  and  was  creasing  the 
street  t>?r   the  purooae  of  boarding  a  itreet  car  which  would  csnv»y 
her  to  her  place  of  eaployaent.   Hm  testified  ahe  heard  no  horn  or 
signal  before  she  was  struck;  thst  she  "Juat  took  a  few  stene  and 
just  took  ny  eyes  up  and  there  w&e  a  machine",   he  next  thing  she 
reaeabered  she  was  in  bad  in  a  hospital •   -he  further  testified  that 
after  lagging  the  sidewalk  she  "took  thre*  or  four  steps  on  the 
street  and  there  was  the  aachlna  on  top  of  ae*.   Answering  the 
question,  ■  hen  you  say  on  top  of  you,  do  you  metan   at  the  point  of 
lapaet?",she  answered,  "Yes".   In  answer  to  the  question,  8Do  you 
know  what  part  of  the  oar  ceae  in  contact  with  youf*,  she  snawered, 
•1  believe  It  was  the  front  fender*.   She  was  then  asked,  "Right  or 
left  side?",  and  answered,  sl  was  going  this  way  [indicating]  and 
he  was  going  this  way,  that  side  I  indicating].11  She  was  then  asked, 
"I  aseuae  by  thet  you  aaan  the  left  aide?*  and  she  answered,  "About 
the  left  door.*'  Defendant  testified  th  t  he  ee  traveling  in  a 
southeasterly  direction  on  Milwaukee  Avenue;  that  he  had  stopped 
alongeide  of  a  street  car  at  the  block  w  st  of  spaulding  Avenue;  that 
he  started  up  at  the  sane  tlae  ae  the  street  car  and  passed  it,  and 
was  then  straddling  the  inner  rail  of  the  eastbound  street  ear  track; 
that  he  was  going  about  20  or  26  ailes  an  hour;  that  he  saw  plaintiff 
start  to  cross  the  street  whan  he  was  about  50  feet  froa  -suldlng 
Avenue;  th  t  he  then  *lov*d  down  and  blew  hie  horn;  that  he  blew  bis 
horn  again  and  put  his  foot  on  the  brakes  and  swerved  to  the  right 
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when  he  was  about  15  feet  fron  her;  th  t  he  re-el  i  zed  she  was  going  to 
continue  onj  th  t  she  slked  Into  the  loft  front  door  of  th*  oar. 
Salter  Huehr,  called  by  pl&lntiff,  testified  that  ho  was  sm?>loyed  as 
a  janitor  for  «  building  in  the  vicinity ;  that  ho  was  25  or  50  feet 
from  tho  nouthvest  corner  at  tho  time  of  the  occurrence,  walking  south 
en  tho  weet  crosswalk  of  paulding  Avenue;  thst  he  did  not  see 
defendant* *  autoaobile  until  rlaintiff  wee  hit;  th:  t  he  heard  a  scream; 
th«t  she  v«o  lying  on  the  northwest  bound  street  oar  tracks;  th*t  the 
flret  tine  he  sew  plaintiff  vas  when  ehe  was  lying  on  the  ground;  thst 
ho  did  not  hear  any  horn  blow  or  any  signal  given,  and  that  the  auto- 
mobile etonoed  ?'5  or  7.0   feet  from  the  seen*-'  of  the  accident.  Joseph 
Towslskl,  another  witness  called  by  claintiff,  testified  thxt  he  eaw 
an  autonobile  (defendant *s)  cone  from  behind  the  street  ear;  that 
the  front  burner,  left  side  of   the  autonobile,  hit  the  lady  who  was 
oroselng  the  street  there;  that  he  Mi  not  hear  any  horn  or  signal. 
On  cross-examination,  thie  witness  reiterated  that  "the  front  bumper, 
left  side,  eaae  in  contact  with  the  girl*.  Me  further  testified  that 
the  driver  drove  around  the  corner  and  stopped;  th?t  the  view  of  the 
street  was  unobstructed  and  thet  he  was  ble  to  see  the  autoaobile 
coning  without  trouble. 

Plaintiff  was  taken  to  the  Balnont  Hospital,  where  she  was 
treated  by  Ur.  aul  ksufnan.   *hen  he  flret  examined  her,  she  was  in 
bed  In  a  saal-eenseloue  etate.   Blood  was  running  all  over  her  nose, 
left  eye  and  Ho.   RsvpaiM  and  glucose  solutions  were  Injected  Into 
the  veins.  On  the  following  day  blood  was  still  coming  from  the  eye, 
noee  and  lips,  the  torn  skin  tissue  above  the  eye  vaa  removed,  the 
lip  was  sewed  and  the  eyo  and  lip  vera  bandaged.  Beth  eye  tendons 
were  brought  together.  Ther»  wsre  14  to  18  sutures  r»ut  over  the  eye 
and  6  to  8  eutures  in  the  lip.   Plaintiff  complains  of  dlssiness, 
headaches  and  bad  hearing  In  her  left  e«r.   "erne  of  her  teeth  were 
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iwd  ?«'  n   »99A.t/v   axdl   ,«oXJrmX*R*9-te©i*  nO 

JjidJ  fcaXIXJaa*  «iadf4»1  alt     ."XtX*  ad*  drXv  ta**aae  aX  *m»9   ,a6X*  #taX 

•A3  te  wax*  adJ  *  ra  6a«  nnei  ad*  Mama  air©**  iavl*6  ad* 

»XXdo*©*«*  «dl  <*a«  <■  I  •■  .'v  ad  1  -,rt.t  feds  »*#  earn  »«  decor  aav  terrJi 

.aXdacn*  JaodJXw  aaiiaoa 

aaw  ada  «•*••■  <>oH  fflo«Xa  Adda*  it*v  >tUaX 

«X  tew  ada   /tad  dmX«*X9>  faiXt  ad  «*aitt '    ,a«*lt  t*  'ad**©** 

,a nod  tad  fare  XXa  gdlnfiat  aaw  I  .  ^t*fa  »u«lennoo~X«»t  «  aX  aad 

a*aX  6»jQet,ni  t^av  aaofJu/c-  §  ens  aaXdc*!***     .<?XX  6aa  at*  *laX 

,at*  *dJ  axnrt  ^ilmo9  XXWa  "aav  aaoXd  t«6  $*£woXXot  «rf^   aC     .aalav  »ri* 

Mil  ««v  »x»  *^*  avo«i«  aaraaXt  dlda  moJ  »dT     .eciX  6a»  aaddi 

tuiQbiwt  ata  rf^o-i     .AagaJNiad  mav  cXX  6aji  ata  HIS  t»n>    6awaa  a*v  giX 

a^9  atfd  «tr  iarri«r«f»  8X  at  »X  a-  aaflP     .irftdJajj®*  tAwtotd  »«dw 

,ae»ni  fdiaXoraoa  t^X?  ,qlt  adf  al  aa'TirJaa  §oJI  ban 

aiav  f«»aJ  tad  to  ,4a*  ttaX  tad  al  »aXnaad  6*d  &a»  •ddaaa^add 
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loosened  in  the  Accident.   vha  rea*ine4  in  the  hospital  and  in  bed  for 
11  or  12  days,  where  she  received  treatment  to  her  heed,  back  and  left 
leg.  At   the  hospital  she  was  strapped  for  tr&um&tle  pleurisy,  and  the 
straps  w?re  kept  on  about  10  lays,   -he  doctor  found  that  ehe  had 
sustained  a  cerebral  concussion  with  rupture  of  t  cerebral  blood  vessel, 
traumatic  pleurisy,  sprain  of  the  s&cro-illlae  j^int,  aeeondsry  anemia 
and  marked  contusion  or  laceration  of  the  left  leg.   after  she  was 
removed  to  her  home  the  ?hyeieian  treated  her  there  for  about  S  weeks, 
giving  her  infra-red  treatments  for  the  chest,  back,  lower  spine  and 
heed.   For  pain  and  sleeplessness  ehe  was  given  sedatives,  end  liver 
extract  and  tablets  for  anemia  ana  the  loss  of  blood.  After  being 
treated  at  her  home  for  six  weeks,  she  went  to  the  coetor'e  office 
every  we*k  until  the  first  of  the  following  year  and  received  treatments 
for  the  pains  in  her  head  and  the  aaeala.   She  made  about  80  visits  to 
the  doctor's  office  end  was  still  under  his  care  at  the  tine  of  the 
trial.   In  Hay,  1941,  fir.  Kaufman  sent  her  to  r.  -lgmund  ruaholi, 
a  psychiatrist.   She  oaid  l>r.  Kaufman  100  on  aooount  of  his  bill  of 
; 340.   he  received  dent&l  care  of  nor  teeth  whioh  had  been  loosened 
in  the  eod 1  ient,  and  a  new  bridge  was  made  to  replace  the  one  that 
had  been  broken.   She  was  also  treated  in  April,  1940,  by  a  Dr.  Abelio, 
when  she  saw  I  or  I  tines.   She  testified  that  she  weighed  1£S  pounde 
before  the  accident,  and  that  at  the  tine  of  the  trial  she  weighed  107 
pounds;  thst  she  cannot  see  as  well  as  before  the  occurrence;  that 
before  the  accident  she  wore  glasses  only  when  she  read,  and  that 
subsequent  to  the  accident  she  was  fitted  for  other  glasses.   he 
testified  that  she  has  soars  on  her  face  about  the  left  eye  and  lower 
lip  and  on  her  left  leg.   he  suffers  from  headaohee  and  diasinacs 
about  once  B^nry   week  and  suffers  from  general  weakness.  Dr.  Kaufman 
testified  thst  in  hie  opinion  the  condition  from  whioh  she  was  suffering 
was  permanent.   leintlff  maintains  that  the  actual  expense  incurred 
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ai  bvaumt  *r     .*ae?-f»©a ,#ri*  m  ftanaaaoX 

*ta£  fee*  mstf   ,Jbaeii  tad  a*  **asi**at3  ft«vi»«Mrr  ada  etadv   ,«vfl   5X  to  JT 

ad*  ban  \i9liw:lq.  oitxmumit  icT  &aq$at*a  t*v  ads  laiiqaorf  ad*  *  a     .;■«/ 

£a.d  »a»    *&d*  htutt*\  *a*'MJ  *»a«*a  ac   iq*H  at**  aa/atJs 

»Xesa«T  vt-clc  Xattf&nao  0  te  at**c;*(t  d*Xw  aoXaatfaaoa  iaidata*  «  »an£**aifs 

alaeaa  fn&feaaoaa    ,*ai©t   a*4XXJ««raaaa  ad*  !•  niatqr*   «\»X"s  aiatat* 

v  ad*  ta*tA     ,ga£  *tal  ad*  to  aaX*«ta«&X  t«  ftaia«*a«a  baata*  Jtaa 

4a.£«fT  i  tct  at  ad*  led  fea*aat*  aalaiaida.  ad*  a*oa  ntaii  a*  ©aaipat 

&aa  sole;*  tavoX   t*»i>d   ,*aada  ad*  tot  a*aaataat*  Jtei-aitai  naif  laivi* 

tavXX  So*   ,aavi*«fcaa  savin  aav  ada  aaas«aa£aaaX«  Una  slag  t#*     .&*ari 

ssl^'j  t»?  14  to  eteX  *d*  has  aiieaaa  tat  a*«Xa»*  a*e  *aat*v* 

a-  -«a-#  ada  aad«av  xi*  t?*t  aaad  tad  9a  bafa^rt* 

a*aas*aat*  &*▼!*•«"  wallot  ad*  to  *«tlt  #4*  £i*a*r  daav  ttava 

-feast  adi'     •sieasa  ed*  ass  Jutad.  a  ad  nX  aaiao.  ad*  iat 
«*•  aid  t*K.  •  '*  aai'tto  I'to^aab  ad* 

,uaM  ai     .lalt* 

:XXd  aid  t-  mtas-'-   .  „*«2t*«£d9*a«j  a 

oasas-  oX  s**4  aad  daldw  &•*$  tad  to  atao  X**oa£  aaYi©a»t  ad^      .Q#*«' 

■->d*  aaaXaat  ©*  abas  aaw  «.^&1*»4  »<■*«  *s  Ada    ,  ass.  ad#  al 

,oXXadA   ,*jg  a  ftf   ,o*  k  ai  6a*a*t*  oaXa  aav  ad>:      .asdatd  aaad  sad 

,';n^i»\-  ada  *ad*  a*  i  ti*«a*  ad-'     .sat  aa  ada  asodv 

VOX  Jbad^iev  ad  i   ad*  la  aai*  ad*  *a  *ad*  &«*■  ^e*  ad*  •%,&%*<$ 

■'■J   (SOttsttsoao  ad*  stotsd  a&  X.Xaw  a*  aaa  ffaoaas  ada  t.*d*   jabassq 

4   ,f:vsw  «da  fi?»d'v  \Xoo  aaas«X#  at«w  ad«  *nviiiatM  ad*  «not«<* 

•aaaajkl]!  «rad*o  t©1  fra**  tt  **w  «d«   :'  i  ad*  o*  *naifpaad»? 

i»wJ  ficia  a\a  *t»/  ad*  *voda  ao.it  tad  iu»  ataoa  aad  ada  *ad*  ftaiti*aa* 

aaaaX«a!6  fea<*  aadaa>si»d  wctt  at^ttjua  *A2     9^X  *taX  tad  ao  &aa  •■ 

.  !9aoX.S'»w  Xjs.i«aft.ri  «ott  atatt^ra  fefta  da«v  ^tava  aoae  3wi(; 
galtatti^  a«K  ada  MelOv  m  ;  itaeo  **3  naiaioo  aid  a l  t*m  J>»/ti*aa* 

?!»■   -  :Ud*  aaXa*diiMB..  t%i  -  aiuwt *' 
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by  her  amounted  to  1,091.30,  made  ur>  of  ftp,  Kaufman's  bill  for  540, 
the  hce  ltsl  bill  ©f  139,  and  the  lose  of  612,  which  ah*  would  have 
earned  during  17-1/*?  weeks  at  an  average  of  38  a  week. 

Plaintiff  urges  that  the  amount  of  the  verdict  is  grossly 
snd  wholly  inadequate  end  manifestly  against  the  weight  of  the 
evidence  relative  to  the  actual  damages  and  losses  and  the  physical 
injuries  sustained  by  the  Islntiff,  and  that  it  Is  obvious  that  the 
Jury  disregarded  ooarsetent  and  credible  testimony,  ignored  the  court1* 
instructions,  and  failed  to  take  into  consideration  rooer  elements 
I  f     images  clearly  proven,   in  Ptplf  to  this  contention  defendant 
asserts  that  the  verdict  was  not  Inadecuate;  that  plaintiff  vas  guilty 
of  contributory  negligence  which  was  the  proximate  cause  of  the  acci- 
dent, and  that  a*  she  is  not  entitled  to  recover  at  all,  she  cannot 
complain  that  the  verdict  In  her  favor  is  Inadequate.   Defendant 
maintains  that  there  as  a  serious  conflict  in  th*s  "vi'lenee  as  to 
what  plaintiff  was  suffering  from,  and  as  to  whether  she  suffered  any 
damage  of  eonsenuence,  and  calls  attention  to  the  cross-examination 
of  Vtr,   Kaufman,  who  testified  thst  his  diagnosis  of  secondary  anemia 
was  based  on  the  excessive  less  of  blond  from  the  arose  that  were 
bleeding.  Me  did  not  recall  using  the  hemoglobin  or  blood  count  when 
he  made  bis  diagnosis,  rWfcmm.  eroes-examlned  from  the  hosoltal  record, 
which  indicated  that  her  blood  count  was  90.*,  he  conceded  that  this 
was  better  than  normal,  other  claimed  ailments  were  traumatic  . leurlsy 
and  sacroiliac  sprain.  £>r.  Kaufman  conceded  that  -ray  vas  a  means 
of  determining  whether  there  was  pmmumonis  or   pleurisy.  He  did  not 
claim  to  have  any  >--ray  evidence  to  substantiate  his  claim  of  pleurisy, 

n:  r.  Hansen,  defendant's  witness,  testified  that  plaintiff's 
exhibits  2  and  4  wars  negative  of  any  evidence  of  pathology  and 
concurred  In  the  statement  of  Dr.  Kaufman  th*t  ^leurisy  could  be  seen 
in  an  x-ray  film  if  it  were  in  fact  oresent.   Dr.  Kaufman  further 
admitted  that  if  there  was  s  sprain  of  the  sacroiliac  Joint,  it  would 
aooear  in  the  x-ray  of  the  salient.   He  did  not  remember  whether  it 
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,0*6*  not  XlXtf  «*«»«l*f  ■*•»  ,0«.X#".  nod  vtf 

«>»of  «m  &*«  .tBr*  to  /fid  I 

.  .*•*  si  iE  "•:•:   **«*■*  r'\£~VX  $«Jhtatf>  DOir 

tI*ftO«$    01    ft mtT    »rff    te    fttWttt    *d?    J*m    SOOni*    tt/f  0.1*1* 

9ii3  to  frtslan  crtj   f  a0Xft$*  iXfaatlft**  6«a  ofa0OOA*«l   trXorf*  oaa 
Xsolavfc  oilf  £03  aoatox  of  svl?«J#-i  oonociro 

artf  ?«4*  aoolttf©  tl'fJ  *m  to*  JHniaf  ;t»i 

»*#n«os  om  A9Tfln:ji    ,t*O0lfaaf  oltflAone  ftita   Jmsf'scKoe  *a*i«tt**f a  to  tni»*. 
•fo»«»Io  no^onc:  ao  If  ano?  ffti  ojfof  of  ftollat  Afta   ,»  »n£ 

fft«Aa«to*  aelfaoffioo  eld-/  M   nl      .AOTone  tlnaoXo  ttinfe: 

tfXX^a  a**  ttJ  "  faiff    {ofaimoAr  no*  orff  *ajtf  8f«*0*a* 

-ioe»  **lf  to  ••tf«9  afawlr  ttv  rtoirtv  •»iwsi/3»o  u  to 

foftaae  «H»    .  «  T^VOOiMi  Of  fc*t:ti?n?   J  00  •!  o*a  ««  ,f«0< 

f  JtA80*to*3      .of  atroofe&al  *l  -wrt  norf  nl   f  olAnov 
of  a*  i  ■  »«*   a  •'  ^l««s 

Sari  or!*  *vrffo£v  of   ••   &«»    ,»ont  ftainattiia   oav  ttlffllftlq   Jadw 
fs»*#-*««wo  oil?  •»  nolfamta  affaa'Aaa   ,#o««*io»»ilr©9  t* 
tlfiftiu  £aoflsalfe  a;  ~*  edv  ,«a* 

•no  «Tl*»»»t»  *  -  . 'i  *«ir 

naaV  f0i  Molaoaari  trff  sAlau   Jfaoan  Jon  S2&  OK     .gnloaoXtf 

4&«so©on  X#?  rff  wont  Aaalarasa-aoono  Boa**^  .aleoasalft  ala*  o&aa  alt 

aim  fatff  Aofttaeto*  »d  ,*,0t  a**  fnwoe  op*  re* -i or  aofaal&fll  ooldv 

teiiij<&I     elf  aacrAnf  ©now  efn««4i«  oottiofo  t*,*.s       .imtzxt  n«iff  naffod  aaw 
ea&oa  a  a  itf  ooftooaoo  noat»st   .nrt     .ma-ret   oairionaaa  oca 

foa  &1A  •»     .tal~  alaoacMc;  T**ffod*  jiAialwt-'af   to 

(t*lnv*Iq  to  bJ  I   a-tajfnsfsdi/s   of  oaaaMv*  t*n«-X  tfle  ova*  of  atiaXo 

•  •  fttttWii*  ,aaofifiv  a  *f noBnitoA  ;«•«*!  i«a 

»as  t;  to  aoAooitra  t««  to  ovif  •$««  onov  £  an*  3  of  MUtKr 

I'oo  foinvofc-  f.«4t  «a»t«?>2    .  II  5en*st' 

nodfnsnt  niirtu  .#fl*ao*?  «i  an»w  fl  tl  KXIt  tan 

btttev  St   %iatol  oolilonooa  trfa   t  iqa  a  aav  onodf  ti  fadf  atftla&o 

f2  nwttorfv  *tatfo»tton  foa  AX*  0«     .fffaifaq  am  to  t«<i-X.oitf  fll  na? 
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appeared  in  the  *-ray.  As  far  at  ha  knew,  it  did  not.        san 
testified  oosltlvely  that  it  aid  not  ■$&***,  It  was  also  claimed  that 
plaintiff  was  tuf faring  fro*  tachycardia,  which  was  defined  by  r. 
'eufman  as  an  acceleration  *f  tha  he^rt,  or  *  ra/»id  heart,   a  cross- 
examination,  ha  testified  th-t  she  suffered  fro*  shook,  caused  by 
lots  of  blood.   Ha  atatad  tfcat  on*  of   the  symptoms  of  shock  is  slow 
pulse,   lefeniv.nt  argues  that  this  testimony  is  contradictory  in  th-t 
it  shows  the  patient  as  having  a  elov  culse  and  a  rapid  heart  beat 
at  tha  Fame  tine.   Defendant  si  so  points  out  ftfcnt  p.  Kaufman  testified 
that  plaintiff's  blood  pressure  was  90  over  60  diastolic,  which  he 
said  was  a  normal  ratio,  and  that  when  confronted  hy   the  record  of 
the  Interne  th*t  tha  fclocd  pressure  was  188  oyer  82  on  the  same  day 
that  she  cane  in,  ssid  that  this  was  normal,   liatiff  testified  that 
she  worked  fit  uben's  store  for  3  years  before  the  accident,  selling 
dresses,  coats  and  other  artioles  of  I  r>arel  and  that  aha  worked 
steadily  in  the  year  rrior  to  the  accident.   It  developed  later, 
however,  that  for  Si  months  she  had  been  in  California,  with  the 
exoeotion  of  2   or  3  weeks  she  had  worked  before  the  accident,   -he 
testified  on  direct  examination  thv  t  her  average  weekly  earnings 
were  approximately  40  a  week.   On  arose-examlnatlon,  she  «dnltted 
tint  she  made  2P  a  week,  and  thet  at  no  tine,  even  during  the  weeks 
around  Christaas,  tha  beat  in  the  pmejp  in  th-t  busine?=,  did  she  naka 
40  a  week,  the  contention  of  defendant  as  to  her  earnings  is 
suooorted  by  the  earning  record  of  har  employer.   Oafendant  argues 
that  the  jury  had  the  right  to  conclude,  end  rightfully  concluded, 
that  the  injuries  suffered  ware  of  a  ninor  eharaotar  and  that  she 
attempted  to  build  op  her  injuries  and  damages  far  beyond  their  real 
statu**,  /and  that  because  of  this  tha  verdict  should  not  be  distuned. 

At  common  law  new  trials  were  not  allowed  upon  the  ground 
that  tha  damages  allowed  by  the  Jury  in  actions  in  tort  were  in- 
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sufficient.  The  rule  in  Illinois  is  that  a  new  trial  may  be  granted 
where  the  verdict  is  grossly  inadecuate,  for   the  same  reasons  as  thoee 
governing  where  the  verdict  is  excessive.   ( Montgomery  v.  lmon.  309 
111.  &pp.   516.)  before  the  jury  could  award  any  damages  to  plaintiff, 
they  first  had  to  determine  that  defendant  km  guilty  of  the  negligence 
charged,  that,  sueh  negligence  *mi  UMl  roximate  causa  of  the  injuries 
suffered,  and  that  she  vae  la  the  exercise  of  ordinary  e&r*   for  her 
own  safety  at  and  about  the  time  of  the  occurrence.   The  f=.ct  that 
the  jury  found  the  defendant  guilty  and  swarded  damages  in  the  sua  of 

normally  would  indicate  that  they  found  in  her  f&vor  on  the 
question  of  liability,  and  tfcftt  they  disbelieved  the  testimony  introduced 
in  her  behalf  as  to  her  injuries,    careful  oerus&l  sf  the  transcript 
convinces  us  that  dea  lte  the  effort  to  exaggerate  alaintlff»s  personal 
injuries  and  loss  of  salary,  she  did  suffer  substantial  injuries  and 
loss  of  salary,  and  the  damage*  of  ?300  awarded  to  her  is  wholly 
inadequate  and  sanlfeetly  against  the  weight  of  the  evi  enoe.  nevertheless, 
we  agree  with  the  contention  of  the  defendant  that  the  -verdict  should 
not  be  set  aside,  and  that  the  evidence  clearly  ahows  that  plaintiff 
was  guilty  of  contributory  negligence  which  oroximately  caused  the 
accident.  Her  taetlnony  is  feat  she  was  walking  south  on  the  crosswalk 
when  she  was  struck,  by  defendant's  automobile.   She  admits  that  she 
did  not  see  the  automobile  until  the  impact  occurred,   defendant 
testified  thst  she  talked  into  the  left  door  -»f  his  automobile.  Her 
testimony  corroborates  the  testimony  of  defendant  in  this  respect.   A 
witness  introduced  by  plaintiff,  Joseph  *oveleki,  testified  that  he 
caw  the  defendant  oase  the  street  car  at  tiversey  Avenue,  a  block  away, 
that  the  view  of  the  street  wee  unobstructed,  and  that  he  was  able 
t^  Bee  the  automobile  coming  without  any  trouble,   the  evidence  clearly 
shows  that  the  oroxlaate  cause  of  the  accident  was  the  fact  that  Iain- 
tiff  vaikad  into  the  side  of  defendant1 a  automobile,  earning  in  contact 
with  it  in  the  vicinity  of  the  left  front  door,  and  th*t  she  ves  not 
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In  the  exercise  of  due  care  for  her  own  safety,     a  sialic r  situation 

erose  la  the  caae  of  Islov  v.   MeQlandlah.   295   111.    fimm.   504,   where 

*n  appeal  wee  taken  by  the  plaintiff  froa  *  judgment  of    300  in  her 

favor  for  the  death  of  a  seven  year  old  child.        Uintlff  complained 

of  the  inadequacy  of  the  daaeges.     The  court  In  affirming  the  Judgaent, 

cuoted  with  *p:ro*j>l  froa  OjU^XXsx  *•   SlftttJi,  C***.  .iSsmmit 

33   111.    App.   354,    3ftSS 

"It  aay  be  conceded  th  t  the  sction  of  the  jury  vas  incon- 
sistent, but  the  concession  would  furnish  no  consistent  reason  for 
inconsistency  in  the  action  of  the  court.  *  *  »  A  Plaintiff,  not 
entitled  to  recover  at  all,  has  no  right  for  any  reason  to  have  a 
verdict  for  the  defendant  set  aside.  *-  '  ";;  nor  one  in  his  or  her  ova 
fsvor,  because  the  damages  awarded  are  less  than  the  >ecunl?ry 
injury. * 

In  overruling  the  aatioa  for  a  new  trial  in  the  instant  esse,  the 

trial  Judge  rem  rked:   "How,  in  eoae  of  the  earlier  oases  vhere  they 

have  questioned  the  allowance  for  a  new  trial  on  the  inadequacy  of 

the  damages,  and  held  where  it  was  not  laproper  to  deny  the  new  trial 

on  the  question  of  liability.  Judge  lajf  very  aptly  said,  as  far 

back  as  31  [33]  appellate,  th  t  if  the  verdict  is  inconsistent  because 

of  the  inadequacy  of  the  damages  it  would  not  be  wise  to  add  another 

inconsistency  to  groat  a  new  trlel  where  the  >laintiff  wan  exceedingly 

fortunate  in  getting  any  amount  of  damage.  I  think,  in  view  of  thee* 

facts,  I  will  deny  the  notion  for  a  new  trial*.  The  evlaaace  does 

aot  show  that  the  defendant  is  liable.  However,  he  is  not  asking  for 

any  relief  from  the  Judgment,  and  we  are   of  the  opinion  that  substantial 

Justice  will  be  seeomolished  by  allowing  the  Judgment  to  stand. 

Plaintiff  also  arguss  that  the  court  erred  in  sustaining 

objections  to  hypothetical  Questions  oropounded  to  her  aedleal 

witnesses,  and  thst  the  Jury  vse  influenced  by  oas  ion  «nd  orejudioe 

in  their  deliberations  and  in  arriving  at  their  verdict.  Having 

found  that  the  evidence  shows  that  the  proximate  e&use  of  the  injamlee 

suffered  was  plaintiff* s  own  negligence,  it  is  unnecessary  for  us 
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to  dlsouet  thee*  pmta.     I lalatiff  alee  eovplalne  of  th*  action  of 
the  court  In  striking  that  oart  of  hor  eoanlalat  vhlch  charged  the 
defendant  with  wilful  ttn&  vwnton  conduct.     N  agree  with  the 
defendant  that  there  w»*  no  evidence  tending  to  eur  ort  the  charge 
of  wilful  and  canton  conduct,    and  the  court  properly  struck  that 
pert  of  her  co«plelnt. 

Because  of  the  ?lew#  expressed,    the  judgment  of  the     u^erlor 
Court  of  C^ok  County  le  afflramd. 


AMD  KlU.l.t    JJ. 
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101.    administrator  of  } 

5        the  estate  of  nUBCKS  GOODRICH,    Deceased,     ) 

^  ; 

i  Appellant,  ) 

) 

) 
A.    A.    iFHAOTO,   n*eaiv*r  for  the  Ohic&ge,       ) 

North  Shore  *  Milwaukee   Hell  road  Comoany,     )  f  .      r~. 

a  corporation,  )  VI 

Appellee.  } 

j\  I  .    m  1  B  BWS  "JflT  OK 

k»«uo.  314  i.a.  6713 

the  ©stltionar,  allaee  J.  Soodrioh,  administrator  of  the 
Estate  of  ^ranees  Soodrloh,  deceased,  plaintiff  below,  by  hie  Amended 

and  to  vhieh  defendant-acyclic?  filed  sn  answer)  prays  this  court 
to  grant  le&ve  to  appeal  from  the  order  of  the  -lreult  "oart  of  Cook 
County  onto rod  June  20,  1941,  grsn  ing  a  new  trial  In  thie  e&uae. 
Petitioner  represents  th»t  on  July  89,  1937,  plaintiff *s  decedent 
waa  killed  by  a  train  oner?. ted  by  defendant;  that  on  January  7,  1938, 
petitioner  filed  hie  oomplelnt  in  the  Circuit  Court  of  Cook  County 
against  defendant-appellee;  th.-t  the  eauae  cane  on  for  Jury  trial 
and  on  Marsh  7,  1939,  the  jury  returned  t   verdict  finding  the  defendant 
guilty  and  assessing  plaintiff1?  tanagee  at  5,0  0.   The  defendant 
thereafter  filed  &  action  for   Judgment  mrtal Ulltmwilj  the  verdict, 
or  for  a  new  trial,  and  on  June  §8,  1939,  the  trial  Judge  entered 
Judgment  for  defendant  notwithstanding  the  verdict,  but  did  not  rule 
upon  the  motion  for  new  trial. 

Open  a  former  appeal  te  thla  court,  the  defendant  presented 
certain  grounds  for  new  trial.   This  o»urt  held,  oursuant  to  section 
68  (3)e  of  the  Civil  ractlee  Act,  that  bo  -srror  appeared  in  the 
grounds  urged  for  new  trial  which  would  entitle  the  defendant  to  a 
new  trial,  and  in  accor-7,*nee  *lth  this  holding  entered  Judgment  upon 
the  jury1 a  vardiet.  (Ooodrlefa  v.  Gpraquo.  304  111.    .   558),  The 
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defendant  %h&rmf t«r  sued  out  s  writ  of  error  In  the  ">u»re?«e  Court  of 
Illinois,  MBfttftftllg  intqr  &11&.  tfcet  section  BB   (3)e  was  uneonetitu- 
tlonal  in  so  far  as  it  authorised  the  Appellate  Court  to  oese  upon 
grounds  for  new  trial  which  he*   not  been  rul#d  utkmb  by  the  trial  court. 
The  ^upraise  Court  held  th#t  such  action  mM   not  within  the  apellate 
Jurisdiction  of  the  Appellate  Court  and.  ths>t  th«  esse  auat  be  reisanded 
to  the  trial  court  to  pee*  uren  the  notion  for  new  trial.   The  apreae 
Court  afflmed  the  decision  of  the  Apptlleltfl  Court  in  reversing  the 
judgment  notwithstanding  the  verdict  and  held  tfcaf  the  op.ee  wee 
property  subaltted  to  the  Jury.  (Goodrich  v.   ora«ue.  376  111.  80). 

Upon  reinstatement  *>nd  redeoketlng  In  the  Circuit  .'ourt, 
the  motion  for  new  bribe!  m*   considered  on  June  20,  1941  by  the  trial 
Judge,  who  granted  the  motion  for  new  trial* 

From  the  facts  and  testimony  eonoerning  this  accident,  it 
appears  thot  the  deoaaeed  was  killed  by  a  train  operated  by  the 
defendant  in  the  Village  of  Olenooe,  wher*  oodlawn  Avenue  eroeees 
at  grade  the  tmoks  of  both  the  North  hore  electric  'ailroad  and  the 
Chicago  and  Northwestern  ateaa  railroad.   Beth  s*ts  of  tracks  at 
this  point  are  parallel  and  run  nearly  north  and  south;  oodlawn 
Avenue  rune  nearly  eeet  and  VMta  intersecting  the  railroad  tracks  at 
an  angle.   the  double  tracks  of  the  two  railroad  a  run  parallel  to 
each  other  froej  Harbor  -treat,  which  is  about  122©  feat  north  of 
Woodlawn  Avenue,  to  a  point  878  feet  south  of  oodlawn  venue,  where 
the  Northwestern  tracKs  continue  south,  and  the  Worth  -hore  tracks 
curve  to  the  mat.   ftft  the  oodlavn  Avenue  eroerlng  the  distance 
between  the  two  ?ets  of  tracks  la  63  feet,  the  treoke  of  the  North- 
western lie  to  the  west  and  are  on  a  higher  el  vetion  than  the  North 
ihore  traeke,  the  difference  in  elevation  being  3  feet  6k   inches.   On 
the  north  side  of  ©odl*wn  Avenue  are  the  North  -hore  p&seenger 
station  platforms,  which  stations  the  local  North  shore  trains  use, 
but  which  is  not  used  by  the  exorese  and  special  trains.  The  station 
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for  Northwestern  itaaa  trains  1«  at  Hubbsrd   <oode,  aooth  of 
^oodlawn  /venue. 

the  neighborhood  ©set  of  the  treeks  is  residential,  with 
about  fear  dwellings  to  the  ears  and  one  or  two  parks.  One  of  these 
oarke  extends  south  from  b&dlawn  Avenue  aajMHNMI  to  the  Korth  Shore 
right  of  wett   *aa"  is  used  sa  a  playground  for  children.  The  right 
of  way  owned  by  the  Korth  Shore  froa  ^oodlawn  Avenue  to  the  south 
extends  It  feet  east  of  the  ese>t  .rail.  There  are  oolee,  brush, 
shrubbery  and  trees  on  this  right  of  «gf  extending  ell  the  Maf  frosi 
ftoodlftvn  Avenue  to  eott  Avenue,  the  line  of  ?oles  being  about  seven 
feet  eeet  of  the  e«st  rail  and  thaline  of  trees  sbout  10  or  12  feet 
further  east,  ranging  froa  17  to  SO  feet  «&*t  of  the  Sorth  »hore  tracks, 
there  is  seas  conflict  in  the  evidence  as  to  how  close  tha  shrubbery 
and  brush  was  to  the  east  rail.  PlftiStlff's  picture,  ;  xhlblt  3, 
taken  on  the  day  of  the  accident,  and  the  testimony  of  plaintiff* l 
witnesses,  evidence  thai  thare  was  a  heavy  growth  of  shrubbery  extend- 
ing fully  as  far  west  as  the  line  of  poles,  and  also  tone  bushes 
between  the  ooles  and  the  tr&oka,  for  the  defendant,  the  aotoraan, 
ehsidt,  testified  that  the  brush  end  shrubbery  w»pe  about  twenty 
feet  froa  the  rail,   defendant1 e  exhibits  show  lees  brush  and  shrubbery 
than  plaintiff1?  evidence  indicated,  but  the**  -lcturee  were  taken 
on  July  S8,  19S7,  five  days  after  the  aooldent  and  two  witnesses  testi- 
fied that  these  photographs  did  not  correctly  portray  the  crossing 
as  It  was  on  July  Ma*  193?  because  brueh  and  shrubbery  had  been 
removed  a  few  days  after  the  $vent» 

There  are  no  gates  at  the  ores sing.  The  warning  systsa 
consists  of  four  signal  ooets.   All  four  have  flashing  red  lights  and 
two  have  bells  in  addition,  for   eonveni&nee,  the&e  ?©gt«  are  herein 
designated  r®speotlv«ly,  km   33,  C  and  §,   Signal  ;>ost  A  is  loo&ted  on 
the  north  side  of  *  cod  lawn  Avenue,  Just  si>.st  of  the  north  3b&r*   tracks, 
and  is  sculped  with  both  a  bell  and  a  flasher.   ignal  rsost  &   Is  on 
the  south  side  of  :oodlawn  Avenue,  between  the  tr&aks  of  the  two 
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railroads,  but  sleser  to  the  Sorth  mav*>   tracks.  It  has  a  flasher  cut 
no  ball.  Signal  post  1  1*  on  the  north  side  of  'oodlawn  vanue, 
between  tha  two  »*tt  of  traces,  but  closer  to  the  Worthweetera  tracks, 
and  likewise  has  *  flasher  but  no  ball,   signal  post  D  U  looatad  on 
tht  south  side  of  oodlawn  Avenue,  weft  of  the  Korthvestam  tr&eks, 
and  like  pott  I  has  both  bell  and  flasher,  thus,  the  two  outside 
posts  have  both  bells  and  flashers,  while  the  two  inside  poets  have 
flaahera  only.  These  signals  operate  as  follows.   hen  trains  mr9 
I -  reaching  the  crossing  on  both  lines,  ill  four  signals  operate.   If 
only  a  Korth  'Shore  train  Is  eon reaching,  then  only  signal  poets  A,  8 
end  g  operate;  signal  post  I  does  not  operate.  If  only  a  Northwestern 
train  is  as^roaehing,  then  signals  ft,  1  ana  I  operate  end  signal  post 
B  does  not.  That  is,  signal  rost  I  and  I  (the  ones  with  the  belle) 
operate  whenever  a  train  If.  sonroaching  the  crossing  on  either  railroad; 
signal  post  B  la  actuated  only  by  North  ahore  trains. 

These  signals  are  operated  automat le ally,  by  aesns  of 
electricity,   -hen  a  trsin  crosses  a  certain  point  in  the  rail,  known 
aa  a  eat-in  point,  the  signals  begin  to  function.  The  cut-in  point 
for  Northbound  train*  on  the  North  >here  tr*c*s  Is  loe  ted  1160  feet 
south  of  the  oodlawn  nvenue  crossing;  this  oolnt  is  south  of  the 
curve  in  the  north  shore  tracks,  the  cut-in  point  for  northbound 
trains  on  the  Northwestern  tracks  la  3072  feet  south  of  the  crossing 
which  is  oaouth  of  the  Hubbard  *oods  station. 

This  accident  hardened  on  July  ?•?,  1937,  at  about  «s00  ».  «. 
daylight  saving  tine.  It  was  a  clear  day;  the  sua  vas  out  but 
beginning  to  set.  thecodont  approached  the  crossing  from  the  east, 
on  the  south  sidewalk.  She  was  going  slowly,  and  gradually  slowed 
down  her  bioycle  until  she  cane  to  a  stop  with  one  foot  on  the  pedal 
of  her  bicycle  and  ths  oth*r  on  the  ground.  The  front  wheel  of  her 
bicycle  was  either  Just  touching  the  rail  or  Just  short  of  It.   The 
bells  at  the  crossing  w*r*  ringing  as  she  approached  prior  to  the 
impact,  due  in  part  at  least  to  the  presence  of  s  Horthvastern  steaa 
train,  headed  north  standing  at  the  Hubbard  >oods  station.  Just 
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before  the  train  hit  Seoedent  she  taed©  an  unsuccessful  attempt  t© 

nove  k*©fc,  bat  It  vs.*  too  lets. 

There  Is  s  conflict  la  this  ewldnann  as  te  how  long  deeedent 
wae  at  the  traefc  before  she  van  hit;  whether  or  not  the  train 
whistle  waa  blown;  how  fast  the  train  was  going;  and  how  far  the 
train  tr&v&Xad  after  the  brakes  were  applied,   witnesses  &slliwftfl 
and  Hrs,  turner,  eye  witnesses  to  the  ©©cureaoe,  testified  that 
decedent  wss  In  a  stationary  position  for  fifteen  te  thirty  mull 
before  she  was  hit,  Curby,  another  eye  witness,  corroborated  this; 
he  further  testified  that  he  saw  the  girl  waiting  thar*,  ©ad  after 
the  train  rounded  the  ©arse  at  cott  Avenue  he  arose  froa  his  seat, 
•©red  to  the  edge  tit   the  platform  and  waved  his  hand  up  and  down 
four  or  fire  tines  as  a  signal  to  the  not onsen  to  bXow  his  whistle. 
The  aotorman,  Schmidt,  testified  that  he  dl*  not  see  deeedent  until 
he  was  about  150  feet  fren  the  crossing  at  which  tine  she  ©aerged  froa 
behind  a  tree;  ehe  kept  coming  and  stopped  near  the  rail  an©  was  only 
there  a  very  few  seconds  before  he  hit  her.  The  witness  '-ullie&n 
testiflsd  that  no  whistle  was  biown  until  Just  oout  the  noaent  of 
lapaet  and  iinrby  said  he  heerd  no  whistle  at  all  before  the  ©rash, 
Motoman,  *©haidt,  testified  that  he  blew  four  or  five  short  blasts  on 
the  whistle  as  soon  as  h©  saw  deeedent  at  which  tine  he  was  150  fe©t 
froa  the  crossing.  The  testlneny  of  other  members  If  the  train  crew 
(who  were  on  duty  in  tha  coaches)  tended  t©  eorr©bor*te  ohaidt's 
testimony  &s  to  the  listener  of  the  train  froa  the  crossing  when  the 
whistle  wss  blown,  but  they  h«ard  only  one  bleat  of  ths  whistle, 

Ther©  was  evidence  thst  the  speed  of  the  train  van  shout  40 
or  45  niles  per  hour,  and  the  witness,  Tanney,  testified  that  it  was 
oosslble  that  the  train  MM  going  45  to  50  alias  per  hour  but  that  he 
doubted  it.  There  Is  a  conflict  in  the  evidence  as  to  how  f?>r  the 
train  traveled  after  the  accident.  vitneas  ^ullivan  testified  that 
there  were  five  ©are  In  the  train  and  that  It  ran  2$  to  S  tines  its 
length  after  the  ecol'.ent.   Curby  agreed  th;t  it  was  a  four  or  five 
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«er  train.  The  length  of  &  ear  is  ©boat  60  feet.  The  aesbcre  of  the 
train  craw  testified  th*t  the  train  was  eoa^osed  of  three  ear*  end 
that  it  traveled  ?bout  500  feet  froa  the  point  where  the  brakes  were 
led  to  thepolnt  where  the  trsin  caae  to  a  ?top. 

Mre«  Goodrich,  mother  of  decedent,  and  a  school  teacher, 
both  testified  regarding  decedent's  age,  experience,  intelligence  and 
capacity.   At  her  da*th,  she  was  11  ye^re  and  3  months  ©Id,  sad  wee 
about  four  feet  eleven  inches  tall;  her  hearing  and  sight  were  noraal; 
she  was  a  good  student,  alert  and  interested  in  everything,  a©3  was 
I  little  above  the  sW—agi  in  in t diligence  and  capacity;  sh*  *®ok 
part  in  olays,  sinking,  sviaaiAg,  art  ssnd  danelng.   BM  had  been 
riding  a  bicycle  since  she  va*  seven  years  of  age,  but  it  had  been 
only  a  few  aonthe  since  ehe  ha^i  gone  &ny  distance  f ro»  her  hone,  vhlah 
was  in  innetka,   bout  on*  block  vest  of  the  tracks,   '<eeedent  had 
soae  friends  who  Heed  east  of  the  tracks  s*mn   blocks  to  the  south 
of  oedlewn  avenue,  and  visited  thea  occasionally,  but  aost  of  the 
tiae  she  was  taken  ther?  by  her  aether  or  by  the  aethers  of  her 
friends.   She  had  besn  allowed  to  mil  the  tracks  by  herself  for 
only  a  year.  Mrs.  Goodrich  testified  that  tc  her  knowledge  the  only 
crossing  her  daughter  had  crossed  on  I  bicycle  «•*.  1  orado  Aveau* 
in  ianatka,  which  crosses  the  traekc  of  both  railroads,  and  that 
the  1  Dorado  Avenue  crossing  is  rrotseted  by  gatea. 

The  actios  for  new  tris.1  alleges  in  gen---  ral  t*r«a  that  the 
trial  court  erred  in  excluding  proper  eel dene a  offered  by  defendant 
and  in  adaitting  iaproper  evidence  offered  by  plaintiff. 

The  ^Hspreae  court,  in  passing  upon  the  ouestlons  involved 

in  aooQflllft  ».  'foCfeam  -7«  111-  80.  *ald; 

•'ieved  in  the  light  of  the  rule  thu  t  if  evidence  supporting 
plaintiff* s  claia  a$$esre  la  the  record  the  eauee  should  be  sabaitted 
to  a  Jury,  we  are  of  the  opinion  that  such  evidence  exists  in  this 
record,  end.  unless  It  c&n  be  toil  that  deceased  vas  guilty  of  contrib- 
utory negligence,  as  a  aatter  af  law,  which  we  do  not  think  can  be 
said  on  this  record,  the  Isaacs  of  negligence  and  contributory 
negligence  are  cu*»tlons  th*t  MM  oroperly  submitted  to  the  Jury.* 

Further,  the  court  there  ».<aid  in  its  opinion; 
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*  Photographs  were  .introduce  in  evidence  showing  the 
condition  of  Gfc©  rigfet  of  my  Of  is©  •Horth-'-jhsr©1   electric  lines. 
There  is  evidence   In  the  r    -..■  i       tooos  084   shrubs  grew  to  vithin 

10  or  IS  feet  of  the  ©not   alio  of  the  e&et  track,   lanse&i«t«ly  south 
of     sodlawn  Avenue.     Its  right-of-way  thsre  extended  50  feet  eest 
of  the  e*st  trask.     The  statute  required  th.st  it  ele«r  its  right-©f- 
way  of  trees  &nfi  shrubs  for  s.  distance  of  500  feet  on  either  side 
of  a  ores? lag.     This  nesftss  all  the  width  of  X%&  right-of-way.     that 
was  not  done  in  this  Oft©©.' 

ypen  this  ousetion,   defendant' s  counsel  aade  the  statement  thst  "the 
east  right-of-w&y  line  of  the  Chicago  North     hore  *  Milwaukee  Railroad 
Conpany,   south  of  HfoiUmBl     venue  ie  52  feet  east  of  the  eaet  rail 
of  the  northbound  tracks.     This  piftt  shows  s  line  of  trees  20  feet 
esst  of  the  eaet  rail  of  the  north  iNNBl  tracks  of  the  Chios®©, 
North  Khore  •  tfilvauke©  ftailread  Company,   ss  shown  on  this  plat*.     It 
clearly  aopesrs  thst  brush,   shrubbery  and  trees  grew  on  defendant* e 
right-of-way  south  of     oodlawn     venue.     «r.   StoMg,   Village  Manager 
of  Olsnooe,   testified  th%t  a  line  of  poles  stretched  along  the  right- 
of-way  at  ifetsjt  ?  feet  fron  the  east  rail  ©f  the  Sorth    »fcore  tracks 
and  th«t  th*  line  of  trees  was  10  or  11  feet  farther  eaet  than  the 
poles*     These  tnses  were  poplars  or  oottonwoods  with  low  hanging 
branches,   and  the  underbrush  extended  fee  f«r  west  at  the  line  of  trees, 
if  not  s  little  farther.     Other  witnesses  testified  thst  the  bushes 
and  shrubbery  extended  right  up  It   the  telephone  poles,   and  th*t  there 
were  bushes  between  the  poles  end  the  trunks. 

The  purpose  of  the  statute  r*cuiring  thst   rights-of-way 
be  ele&rod  near  crossings  scans  ol early  to  h&ve  been  to  (1)  »m&ble 
the  aotontan  to  see  people  at  or  near  the  tracks,   and  (    )  afford  to 
people  approaching  the  crossing  an  unobstructed  view  of  the  tracks 
and  crossing.     The  3*pre«e  Sourt,  Goodrich  v.     prague,    (supra), 
further  said; 

"There  is  evidence   th;  t  one  a -preaching  the  crossing  from 
the  eest  on  the  south  side  of   "'oodlawn  nvenue,   as  did  the  deceased, 
would  have  to  cone  within  a  comparatively  few  feet  of  the  northbound 
track  befcre  having  a  clear  view  for  any  considerable  distance  down 
the  trsek. * 

There  is  slso  the  testimony  given  by  the  notorasn  tfent  he   "didn't 
see  her  until  she  oaaie  out    fro*  behind  a  tree  there,     fkoJ  tree 
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stands  about  fifteen  or  twenty  feet  froa  the  east  rail  of  the  north- 
bound track.  I  first  s«v  her  vhen  she  easae  froa  behind  that  tree. 
The  ueaent  I  saw  her  I  Juaped  up  and  took  ay  hand  off  the  rower  and. 
threw  the  train  in  eaergeney  ....   I  could  have  elone  nothing  else 
to  stop  the  train  ...  k   large  tree  prevented  a«  froa  seeing  the 
little  girl  before  tfte  tlae  when  she  was  15  feet  froa  the  rail  .  .  . 
2  saw  her  Just  *a  she  emerged  froa  behind  that  tree,  what  prevented 
ae  froa  seeing  her  before  she  gat  to  that  tree  vers  the  trees  further 
bsck  which  obstructed  the  view.  There  »P9   trees  all  along  there 
obstructing  the  view1*,  there  were  other  witnesses  who  testified 
tfcal  decedent  was  in  a  stationary  position,  with  her  bieyele  wheal 
very  close  the  east  rail,  far  s  period  of  fifteen  to  thirty  seconds. 
It  so;  ears  also  Hams  tne  soaee  of  53  feet  between  the  two  railroads 
gives  aaple  space  to  stand  in  safety.  The  local  passenger  station 
foa  sooth  bound  trains  is  located  in  iaat  ppace,  snd,  since  people 
can  wait  in  safety  between  the  two  railroads,  there  is  an  inducement 
to  a  pedestrian  or  cyclist  to  reg&rd  each  set  of  tracks  as  separate 
crossings,  ana  it  was  natural  for  decedent  to  approach  the  track  to 
see  if  e  train  was  eoalng  on  the  North  hore  track,   there  is  evidence 
that  the  signals  were  operating  about  the  tiae  when  decedent  approached 
the  track.  There  was  &  Northwestern  train  standing  at  Hubbard  woods 
st&tlon,  which  caused  the  bells  to  ring,  and  which  hail  been  standing 
there  for  at  least  five  ainutes  before  decedent  stopped  at  the  crossing, 
t-ignal  post  B,  which  w&s  in  decedent1  I  Urect  line  of  vision,  did 
not  start  to  flash  until  after  she  eaae  to  a  stop.  It  appear*  froa 
the  avidano*  th  t  decedent  looked  south  toward  the  northwestern  train 
standing  at  the  Mubbard  ->©ds  station,  which  logically  enough  was 
the  reason  for  Mai  ringing  of  the  bells,  and  strengthened  the  con- 
clusion reached  froa  the  non-operation  of  signal  post  I  that  no 
North  Shore  train  was  approaching.   hen  the  signal  on  sost  B  finally 
did  begin  to  flash,  it  escaped  decedent's  attention  for  the  change 
it  oreated  in  the  surroundings  was  slight  and  hardly  noticeable  in 
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view  of  the  fierth$?estsi*n  train  and  the  e#atinu3us  ringing  of  the  balls. 
It  would  appear,  a*  suggested,  th/st  because  of  defendant^  violation 
of  the  statute  it  was  tapes fible  for  decedent  to  look  south  <iown  th® 
North  shore  tracks  3ue  to  tiftt  curve  of  the  tracks  without  p lac lag 
herself  in  a  position  of  danger,  there  was  e  heavy  growth  of  shrubbery 
extending  as  far  we  at  as  theline  of  tele-hone  poles  and  there  were 
seas  hushes  between  the  poles  end  the  traafc.  The  line  of  telephone 
poles  was  only  7  feet  froa  the  east  rati,  sad,  due  to  the  over-mag 
af  ths  ear  froa  ths  rail  and  the  di stance  froa  the  ssst  of  the  bicycle 
to  the  front  wheel,  six  feat  fro®  the  tracks  was  the  slniaua  solnt  of 
safety  for  dee t dent.  There  were  no  g&tce  99   barriers.   X'he  sidewalk 
orosses  the  traa&t  at  grade,  with  saooth  boards  flush  with  the  rails; 
a  child  would  not  be  able  to  see  where  the  tracks  were,  without  putting 
herself  withia  the  danger  tone.   It  arrears  froa  th*  facts  detailed 
that  defendant  violated  the  statute  mn&   that  decedent's  view  was 
obscured  in  such  manner  M  eould  have  caused  her  unwittingly  to  place 
herself  la  a  pesitioa  of  danger  in  order  to  letsmine  whether  a  train 
was  cosing. 

defendant  contenda,  however,  th/st  since.,  there  were  signals 
decedent  was  bound  to  heed  thea,  and  thet  if  she  did  not  do  set  her 
death  was  not  ths  proxlaste  result  of  the  violation  of  ths  statute* 
la  this  r«g«rd,  even  though  the  crowing  was  so  laid  out  and  the  signal 
systea  so  sonetruetad  that  it  was  reasonably  to  be  expected  that 
decedent  would  approach  the  crossing  to  aes  if  a  train  were  cosing, 
still,  the  legislative  purpose  in  enacting  the  crush  statute  was  to 
ensure  to  Mm  public,  using  that  crossing,  the  benefit  of  a  clear  view, 
la  addition  tc  any  other  we.rni.ng  devices  which  the  railroad  alght  erect. 
That  defendant  violated  the  statute  is  sustained  by  the  facts  in 
evidence,  as  well  a*  being  the  fixed  law  Ik  this  case  by  the  decision 
of  the  -upreae  Court.   (OoQjrieJi  v.  SftraKWN  sj&rj,}. 

There  is  aaple  evidence  in  the  record  from  disinterested 
witnesses  froa  which  the  jury  could  find  th*t  decedent  and  her  oi cycle 
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•*•*  wt*4*  En.*  »*f.<v^  enormia?   to  ftiiilftfi*  *«  *ft»w  **l  «a  j|ftl&Ji«*xe 

eft  11  lute  ftftloq  atf*  «>«>t^«H»  eftHtftft*  •■«« 

gfl  a :'»7ftv?   ft4*    ©*    Sfc't-  ten    *«*»   ft4*    ftXHt   *ftftt  T   lX«©    **V   * 

«XoxoXtf  t>4*  to  *«•*  »4*  Mil  ••ftjMftift  »4*  bits  lUn  ft4*  awit  -wo  i4l> 

t«    *Ai©<]    MjmiAlS    ft4*     8P--    *.•::«. »V*    ft4*    MOT  i    *»ftt    fcto     ,  f^BiJw    *««<lt    ft4*    ft* 

4X«wi>i*  *tfi      .nieXH'SAcf  -  on  «n*w  ft***?     .*«•*• ftftft  «•!  t**taB 

;t;ljtjr  ©rtj   dUtivr  it*  wit  -}&teoa  4*  com  At  in  ,*;iws  **  tioftis  ft4*  a**  sot 

,#19f  *4*     «*S»4*    •»*    ft*    *X4«    fttf    *Oft    bXftftW    bSti-- 

feaJtijSl«&   **ft.*t    *4*    ftc-tTl    *t»  .ftAftft  «Ift$ftafc   ftAJ    ftldifXw   tlftftVftri 

aft*  w»lT  a **«*&•©♦*  *»4*   |i«r  ft* «*<%*«  «4*  faft*«Xc£v  *nftftiifttftft  *a4* 

ttjMaW  *ft4  &•«*•«  «v.*4  Meoo  aa  T*XftftfB  Aft**  flX  ftrtat o«4r 

i*»4*  ftftlflpf»*«ft  •*  <!ftJtoo  a*  *»gii«ft  to  aci*l3«o;  a  ni  ll«<n*4 

•:4'x'/« ■  nav   fTfftd*    OftlfO  jp^ori    ,s&Aft*«ftft  *««*«•  tftQ 

hi*  ti  *:..**  ftfu   ,**4*  ft*ft4  •*  Mftft4  a«w  tjMJtftftft* 

♦»*»*«*•  *4*  to  aol*aXetv  »4*  t«  *Xu*9i  **iaaiix«t«r  «4f  *©a  aaw  4*ft«ft 

XftOi-l*  «A*  ft«*  *»  t  »*«  ftftipsno  ft4*  4$»«4*  flftv*   »M*.a»*s  ft  14*  ni 

**4*  £$*9ftq*ft  *4  o*   'iXd.»flo*j.*rt  a«w  *i  *a*f*  ftft*fttn*»Aft9  oft  sft|ftia 

?•  *<t«y  r,  "tl  «*a   »*  %al%9Q9n  »4*  4»«m-.ai«  ftXftftv  *A9ftftftftft 

law  «*u*%!5  4ti^o  «4*  snl*ftj»A«  $1  9ftoe/tftc  «vl**Xs.ln*X  eii*    . 

,w-  -vxe  *a4*  fftloft    .  •*  *n«8«« 

•*ft»l8  *4sX4R  JE»«onXXiiii  ft4*  4ftX4w  «••!▼•&  gnicnrxw  t«4*o  Vs*  .M*»  al 

d  &ftjstl«*aua  mi  «*ji****  »4*  fcr«*»Xoiv  liuiMBfttftft  *«4T 
I   >f»l  fe^xit  *4*  :§b!ov'   a«  JXov  a»  tftoaftftl79 

ftft*«ftf»:v  If*  ttJL  ftctiftblvft,  ftXj^w  «X  ft«ift4T 

a<»Xo2tf  *t»4  ft«a  *A»«ftft«ft  **4*  jbnXt  JBXfto®  tTtirt  »4<t  rtoiriw  omt  «*«ftftn 
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were  in  a  stationary  position,  ne  r  the  east  rail,  for  a  period  sf 
15  to  30  seconds  before  *hs  was  struofc.   It  is  sonten&ed  th&t  the 
failure  of  the  -sotcrrasn  to  s*e  decedent  standing  at  tha  sros*ing,  or 
hie  neglect  to  wsrn  her  of  har  danger,  if  feM  aid  sea  her,  was 
negligence.  It  does  ap-ssr  thr t  the  weight  of  the  evidence  support* 
plaintiff1*  position,  There  it  a  rsuestlon  &s  to  whan  the  notoraon 
x  saw  decedent.  If  he  saw  har  ae  eoon  a*  he  rounded  the  curve  at  eott 
Avenue,  ha  *<«e  negligent  in  not  blowing  hie  whietle  in  Use  to  warn 
har.  Thera  is  aleo  sens  ©enfliot  a*  to  when  the  whietle  was  actually 
blown.   All  of  defendant* a  witnesses,  it  seiss,  conceded  that  no 
whistle  was  blown  until  the  train  was  ISO  feet  from  the  crossing. 
Indeed,  all  the  evidence  shows  negligent  failure  to  blow  the  whistle 
in  tine  to  avoid  the  aeeident.   If  tha  aotorsian  did  not  see  decedent 
until  he  was  alnost  open  her,  it  lint  because  his  view  of  the  crossing 
was  obstructed  by  the  trees  and  shrubbery,  these  facts  were  before 
the  Jury  and  it  was  for  the  jury  to  nf  whether  the  notoman  properly 
signaled,  the  fact  is  that  the  eoteraan  failed  fca  blow  his  whistle 
while  aeoedent  v«s  stationary  at  the  crossing  for  IS  to  30  saeonds, 
ana  can  be  accounted  for  la  three  -ays;  firet,  he  wasn't  looking; 
second,  ha  saw  her,  but  still  failed  to  v&rn  her;  third,  he  was 
prevented  fro*  casing  her  by  the  trees  and  shrubbery  which  were 
admittedly  on  the  right  of  way  in  violation  of  statute.   It  would  appear 
froa  the  f*ets  that  the  greater  waight  of  the  evidence  indies. tes  that 
there  was  negligence  In  not  giving  the  required  warning. 

The  next  thing  we  have  to  consider  is  the  speed  of  the  train 
at  the  tiae.  The  rate  of  speed  at  which  a  train  nay  be  operated 
depends  on  the  peculiar  facts  of  each  individual  case,  and,  whether 
or  not  a  *:lven  rate  of  speed  is  negligent,  is  &   question  of  fact  for 
the  jury,  unless  the  court  is  of  the  opinion  that  as  a  natter  of  law, 
under  the  facts  of  the  particular  ease,  no  reasonable  Jury  oould 
find  the  speed  unreasonable.   ( Landon  v.  Chios-go  £  s«   .  y_.t  92  111. 
••  'In"!  vrunaaae  v.  gfale&go.  39.  &  ■;.  H.  'i».  245  111.  *e»,  440). 


■  »A*  laoa    ,  wi** 

94*   *«jft  l»Aii*jn«'  *  f»fjR  «fOl«tf  9*«9«*fi  ©C  < 

10   ,*n £*#'.-  MN   */io&9**b  *<*f  a*  oe  9*9*99)  o*>  In  <*•*<. 

«*w   ««?*ri  o*e   Mil  o*  II   «*•&■*****  1*  *»*4  nisw  «f  teoXsotr  old 
t*<*9qqita  »©aofeX9»  «£*  to  *4*ft#v  «■*  t Ad*  *9»i<cw  ••«*•  it     ♦©  uR9*f JfcMi 
«U  *49   flftdw  »*   9*  «oJ  «, i   MMft      .m)i**o©o  t'ttlfai 

**©*:    J*  *%^rs»3  9 A3  b*bauzn  9if  ♦«  noo%  «a  t«fl  v»«  ori  *t     .*m»&9©» 

muv  o*  9ttX*   «x  >  'ftslve/d  *o*  «f-  **»aiX*9a  *»w  »rf  ,o*; 

*XX*w*o*  i«v  •Xtiitfy  94*  a#**  os  99  f emus*  **»«  o»Xa  *i  o*i«9ir     «<t«tf 
00  i  -ri.?   990900*6   ,»**t*  $i    ,«*9»9«*lw  9**0*009 19.»  to   tl*      .mroXtf 
«$0X«SO*i0  90*  »©nt  *o*l  06 £  «*v  0l«*f  »0*  Xl*fl»  *r*«Xd  i«- 
tX*9£0M   &dJ  woX«S   e?   b  a  «*?cd«  iww*i?»  »*t*  XX*    ,A09*0l 

^fl«!»9M6  «>»«  *efl  i.it.  0*0*9*  o«  90  .  n*32»99  wit  AIotm  o*  «e/ 

#0X99040  90*  le  velv  040  990«ao4  imrli   ti»d  ooc!»  #00**0  oov  9*1  XX*0* 
«*?o1ftd   04J»v  stool   OoorfT      ,Tt*4Mn4t  *0*  909-r*  0*>  *d  &**0*rr$«njlc  oo* 
llnoa**'*  «aJTO**tt«  o«f  notftasw  f»*   0*  t**t   ■  "     '    *«*# 

*X*feXrtv  eiit  aoXs*  «j90O*9a  *rt*  *«*»  tl  to***  O0T 

,9600099  OS  oj  ex  t*l  vnhKnp  wjt  ta  fiA0oi#*#9  *s^  tn^Btoo*  oXXHh* 
tgJtteoI   J'noow  *4    »*oiit    |8?«k  0O*I0T»  02  no>   §o*0tf©*>*0  *d  0*o  &0* 
US*    $l*d  a?*v  *a<i    ,=  **4   ,bff©0»t 

ftntv  do/n*  x**o«tyxjf)  *»*  *»•*»  *«*  X*  1***  »Bl-«---   0*4*  frfttftftv 
i«eccjn  Mo«v  1  lo  ae *»*.£<■  I v  Ml  t*>'   1»  ttfftJhf  *At  w  -«^« 

tjULt   ■•  *$mklm   *&*   *»*   *d»i9^  »»»««?■  *ft?   tidff   »l»s*r  «^  itWt 

«»«iiri«v  briU99*^  «r»?  yiivi^  ten  al  ••mtiX^ii  w» 

■feei««s».?e  *o   t«»  «!«?*   s  doi4ir  #*   ft««oe   to  #f ^  «rfT-     ,«WBi-' 

■xa   ,9«i*9  X*4?Miri£>aX  H9«»  to  «#««t  <r*£J&*9<g  *fVt  ao  *bn*rmk 
I9t   JOftt  to   eoiJaftia;?  |   «i  .ft««q«  t9 

,•  aX    to   19**99    9   9«   *««f*    flOim^O   94*   tO    9l  **Xtfft*   9dT    99#XHt'     ,tW' 

*XV«9   TW'L    •Xd9009991   OH    $«9««  -  .*?   9d*    t<»   9#0»t    9rf*   lOftlttl 

.XX:  .  A   9aa99UO ■--.?  WI9— J)  •»•&»   B99<?9    9d*    9«it 

*  .o^a  .xxx  o>^  ,.    ,  *  iiWiiiiit*  *v  mtomtf  ?»^  • 
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It  appear*  fron  the  svidenoe  th*t  all  witnesses  who  testified  estimated 
the  apead  of  the  train  to  hsve  &©#n  at  least  40  nilee  per  hour, 
several  witnesses,  including  defendant's  trainman,  eatiasfced  the 
•p«e«  at  40  to  45  a»il*s.   --'bile  this  aoaad  «sy  b«  §»f*  at  aoste  creas- 
ing*, the  Jury  might  sroperly  nix?©  found  th«t  such  speed  *%f  not 
reasonable  In  thie  es#«  wher*  children  customarily  played  In  a  park 
adjacent  to  tha  right  of    <a.y,  where  tha  view  was  obstructed,  tha 
warning  signal t  confusing,  and  where  no  warning  «*•  given  by  bloving 
a  whistle.  Considering  these  facta,  which  are  of  course  uattere 
for  tha  jury,  &nd  which,  no  doubt,  war*  considered  by  it  in  reaching 
tha  verdiot  of  guilty  ana  accessing  plaintiff* e  danagee  in  tha  sue 
of  Five  Thousand  dollars,  we  find  no  reason  for   disturbing  tha  Jury*s 
verdict. 

Likewise,  tha  question  whether  ■  child  of  eleven  years  of 
age  ia  guilty  of  contributory  negligence  la  a  question  for  tha  Jury, 
the  deelelone  in  thi?  state  lay  down  the  rule  th&t  whether  a  child 
between  the  agaa  of  7  end  14  la  guilty  of  contributory  negligence 
in  a  particular  c««e,  la  an  open  question  of  f .  et  and  «uet  be  left 
to  the  Jury.   The  Jury*e  verdict  on  this  question  should  stand.  A elda 
frou  tha  foregoing  rule,  it  la  contended  that  there  w*a  maple  evidence 
In  tha  record  to  show  that  decedent  #xereieed  thst  degree  of  care 
which  a  child  of  her  **£*,  capacity,  intelligence  and  experience  would 
have  exercised  under  the  tame  or  similar  circumstances,  and  it  is 
urged  by  plaintiff  th&t  on  the  evidence,  it  mi  for  the  Jury  alone 
to  decide  whether  decedent  vaa  guilty  of  contributory  negligence, 
citing  fcjJMI  J  B3M   le  --♦  T«   aarnojB.  184  111.  386,  and  Hqln. 
J.  m  £.  ay.  v,  Lawler.  2£9  111.  921 1   and  othsr  easea. 

Tha  real  question  which  we  ought  to  consider  in  this 
natter  ia  whether  a  new  trial  may  be  granted  vrhare  the  cueetione  have 
been  submitted  to  Hm  Jury  to  determine  the  >«irfit  of  the  evidence 
and  credibility  of  the  witness  pea.  &»  suggested  in  ^coplft  v. 


XX 

bsx**lU*  ft»XtiJi*J   oiiv  o»#a«n*i  «»fiofclv«  »*4*  ae*t  »t»aq©F.  *X 

««q  ««i  '  .vsc   »v  iXjwJ  ♦*&  to  &«•«;*  oxtf 

WW  6<Kf*»iJ«9    ifloaptoif  «'*iw->«til»:.  $«l&wJoflX   ,««ti»«a*lv  Un 

-.ftsoro  Ofiteo   **  »1«A  »«*  V*  *MNp  titii   |£^      .eftXXa  ft*   cA  0*  Jo  ftOO^O 

J OJ«  vcre   ;;£**   *«Ui*    ftRtfOt  eviwl  iXir^c  **£**  T»*t   MU    «•»** 

*i40.  «'«i  feet*X$  %XJS"»**'l^<*«tM>  *r<MX4*  otMtv  *a«»  oiltf  fll  »Wfi«e 

-v  v«itr  tan  *<wwsv   ,%«>••  t*  9A$i*i  oitl  «.i  ;Tft*o«0« 
rn«  MM  ga&rUv  Ml  *%«*»  feo*   ,)«•«*  t«o»  sXai^Xs  sntaww 

•«•#  J *»  Mff  n*  £t«X4w   t««ra«1   oood*  ya^toMaooO      .«X*ei 

$jtlde«en  «X  M  \«"  fcons-Maaoe  n»w  ,/tiivo*  en  ,aoXri*  bo*  «vt*L  <*a»  *ot 
mm  #'*M  al  s»ti*».  40l«««ft#*  &««  VXiu»  1©  *»1x«»t  *il.f 

ur|   «iit  aooot*   ©B  ftoit   »¥    ta**IX©A  OtUMHOjff   o*i 

•7o1by»? 
to  #***Y  «*v«i»   'iv   Mwo  *  i*&t&ri¥  mAinvMTir  •/»•?    tot£voJi£J 

i*iip  *  al   ooAogiXjoa  vt«Jwfl«*a»»  *•  I*XjIi^  •!  •»* 

dJafl*  ?«*;.  MM  *¥«l>  XuX  •*•*•  a  lit*  «i  ofloiaioo*  »*? 

©en-  }ff  to  ^-IXlvvi  si  *i  &oo  V  to  »t<9*  •riJfl*»^M 

X  r4  }*««  »«*  J*©!* *«,»s>  fl»«o  xs#  al   ,ot«o  i«Xtf»ltao<j  *  Hi 

Xtao*p  tUtf  *o  lo^o-itr  a'vutt  toll     .r»*t  •***  ** 

ooftooivo  oXqt  H  5>«»«o*  aoo  •  :  >0<J*l  yaXe;t0-iot  o4*  awit 

--s-ooowb  *<*4#  woda  O?  ©*»OOf  O'" 
is*  »$«T.h')(,^  6o#  oooogiXXafi  vi*o    ,o&«  io«  t«  &I14o  *  ftoldv 

.*i  &e«  tQf©«#ft««3ip  »«**  mii  lofeam  bo*!©****.*  ova* 

oaeXo  fiwt  ad*  tt)  •«*  *i   ,t©AO£,X**  oJ  &*«** 

«oaao3lla*«  X';  too  to  .*•••&  *od*odir  ooloo*  •♦ 

.,^,^-  t"      ,  -SX    tfffyy      .      .      -    JHrfM  »  WftO?  ***** 

i.fOJliti  JlgOO   «V  AQl&W  A0lf»O«P   iOW 

•vjMt  a«©X*ae»o  odl  rto4»  >M«fyy.Mf  X^mp  Xoi^t.?  won  *  *ofif«w*w  ol  i»49««- 
.'  ..: -   • : .  .      •    ■         ..-■    '•       •■■   '"^'^  Mtt.-..^  l#iX4«WA«w  ftf* 


is 

361  111.  468,  the  Jury1  ■  verdict  may  not  be  lightly  set  aside.   The 

court  there  Rtfi; 

nUfW  may  be  the  rule  In  certain  other  Jurisdictions, 
we  flraly  adhere  to  our  often-asserted  belief  th?  t  It  is  the  nrovinoe 
of  the  Jury,  alone,  to  <^et*rmln«  the  v«*j  pi  if  r.:-.  *  evio^nee  afefl  the 
oredlbility  of  the  witnesses.   If  It  wart  not  so  there  wcul©  be  little 
use  for  the  Jury  eye tea.  The  Jury*  **  «  fact-finding  body,  is  of 
such  laportance  that  an  abridgement  of  it.i  function*  In  this  regard 
end  an  appropriation  f  thaa  by  the  Judges  would  «aan  the  forsaking 
of  a  v&lae<s  tradition  in  our  sjwtea  of  Jurisprudence.   'The  utmost 
caution  should  be  exercised  not  only  by  th*  Vrlfl  courts  but  by 
tha  reviewing  courts  to  uohold  the  sanctity  of  the  trial  by  Jury. * 

See  also  gffffjj  v.  Ijg^jil  *■  m-  **•  589« 

The  defendant,  however,  oitee  is.ZlS  v.  KeJ&r,  27S  111.  Ar   . 
306,  on  the  oueetion  of  whether  or  not  th^sre  was  en  abuse  of  dis- 
cretion on  the  T>art  of  the  trial  court  in  granting  a  new  trial, 
where  the  court  said} 

*In  passing  upon  the  merits  of  the  instant  contention  it 
must  be  borne  In  aind  tfeat  Mils  Is  an  apoeal  from  an  order  of   the 
trial  court  granting  a  new  trial.  If  Judgment  had  been  ent^rs-d  upon 
the  verdict  and  the  a.v  ellees  were  here  claiming  that  the  evidence 
did  not  varrant  the  verdict,  the  rue at ion  of  thepreponde^^nce  ©f 
the  evidence  would  not  -rise  in  this  court  end  we  would  not  be 
warranted  in  disturbing  the  verdict  of  the  Jury  unless  the  verdict  was 
clearly  against  the  manifest  weight  of  the  evidence.   Sut,  under  the 
new  Practice  Act  .  .  .  this  appeal  concerns  the  motion  of  the  trial 
court  In  granting  s  new  trial.   a  trial  court  has  aore  latitude  than 
this  court  in  pasflng  qnai  the  verdict  *t   the  Jury.   The  allowance  or 
refusal  of  a  new  trial  upon  the  weight  of  the  evidence  is  peculiarly 
within  the  discretion  of  the  trial  court  and  he  is  warranted  In 
granting  a  new  trial  If  e  rlslntlff  has  failed  to  sustain  his  claia 
oj   a  preponderance  of  the  licence.  In  pacing  upon  the  Question  as 
to  Whetfa  r  or  not  the  trial  court  in  such  ^ase  was  Justified  in 
granting  a  new  trial,  we  aust  beer  in  wind  that  there  are  aany  things 
which  a  trial  Judge  observes  on  a  trial  th-.t  do  not  appear  from  the 
printed  record,  -  the  appearance  ©f  &  witne  ?,  his  or   her  aanner  of 
testifying,  and  other  e i re uw stances  that  greatly  aid  the  trial  court 
in  determining  the  credibility  of  a  witness  end  fhe  weight,  if  any, 
th't  should  be  attached  to  his  or  her  testimony, 

Hcwever,  in  considering  this  case,  the  alle*  tione  in  the 

ooa;>laint  of  ne«  ll&snt  acts  on  the  part  of  the  defendant  aust  he 

considered,  and  also  as  to  whether  plaintiff  has  eustained  any  one 

or  aore  of  thea.   Frea  the  oases  called  to  our  attention  the  rule 

seeae  t©  be  that  a  new  tri*l  should  not  be  granted  unless  the  verdict 

Is  manifestly  against  the  weight  of  the  evidence.   e  aft  at  the 

opinion  that  the  court  erred  In  granting  a  new  trial  on  the  facts 

and  issues  here  Involved,  and  are  of  the  ooinlon  tlut  plaintiff's 


a*'  i*  Jaa  xttA--  an  f«*  f »4*t«v  6*T»»t  •**    .*•*  •&**  *•* 

%uaett^th9t9»i  nw  r#-»  at  aliw  »&*  »c  x»*  i'^if 

f  «1   Ji  i   ftsl-ra-  t/.-ncfle  «u»©  a*  afaJfr*  tXi-iil   ow 

»rt.  Art*    *• 

•  US  II    i  U    tl        .%••?•:  '{tiliciii^O 

tl    ,X&«#  ^n  iY*vt  •#?     .MaJat*  Va»t  art*  *»t  aa* 

M«a*^  JfI*^S^tTd«    aa    *<*d*    f>©n.«U"Oo«i    fl*U» 

rt*   a  ear  a/trov  a*>&»l  •**»   i<f  «sM>  t«t  fi*l#*jftt|o«t$a  km  to* 

laoalu  artT     .aanabinr  aafaaa  nuo  ni  mplttbmit  aaiil&v   a  to 

\4  Jad  83t»r  TOO  *©«  B*«la»re*a   *<*  ftlaaah  Aaitfaao 

.  -:i«l   %4  Xaii-    art*   1c    \?U*«Aa   *>*?   &Xarfqw  al   a?<i»oo  j^tiv*2v*n   eri* 

^    'i?*©*    *v  %^y^  a  alia    (t»vavort    ^fl£b«»*efc  art? 

-sift  to  aaarta  fin  a*v  8ifH  Jea  no  isjWs-n'v  \r  aolfoaap  •AS  a©   ,80S 

a  gnilaatg  al  ^tiios  XaliJ   art*  >c  luaq  »d*  ao  no  I.  Jan  a 

;Maa  fnaae  e»ri?   sitrtw 

SI  ta« j an;  «}it«»  »rtl   acq*  aalasaq  al* 

•£t>  V  i»6ifi  aa  a*-*1!  Xaao  ?*rt#  «>aXB  ml  aanod*  art  *aa« 

X     .XaXn*  waa  a  3aXx»i**n 
aoa»ftiv<»  artt   t*,A3  <&n**  -d  anew  «*«•• 

la  coqsna^si*  to  a<  iutiav  Sea  bib 

art   foa  &Iaav  aw  bn«  *n*«9  »t:rtJ  al  ******  9««  aXaaw  aaoatlra  art* 

taw  jrotona*  \"Ml   mAt   to  *»IM»f  *&*  saldnajTcia  ni  aalflurrtav 

art*  naftao  ,Jjj«     .aaaafeXaa  a&r  la  irt®i*w  taatlaaa  «il»  *aaX«$a  xXi*eXt 

Xaln?  4/19  )o  avi/r...-  axil  aaiaaaoa  Xaaqq«  alrt*   .   .    .  j©a  eo/J. 
na.rtJ  *hu3 13*1  «nr>r  ©art  #*ia«'  v.l  fitraa 

n©  eoftatfcXXa  ©d"      .yxufc  aril  lo  JaXJNav  e  yal^aaq  a 

tX':  ■»!▼«  adl  le  9rt»l««r  arft  a-  ^t  v»a  «  la  Xaaalat 

ai  6a?  aa  Itwa©  ;.*l«rf 

el^Xe  a lif  nt.'i\u*  at  tet.f...t  »a«*  '  Xaht9  wta  a  ^aXJaaTs 

a  a  aoi  ■  ^aX.o.aaq  al     .as  aaaurtasaaqtnq  a  x« 

al  avXtlfaat  »**  »»  «X  *  »*1*  **r!  1*A*  oi 

*^nijj  \«a»  ai«  *t9d3  iatit  balm  al  ?«*#  ?au«  ev   tXaiil  w^a  a  >■>!  ;uji,- 
arff  sr  -i   b  ae  aaanraa***  «9»at  a  Halifv 

to  fen&m  ta  ae««ne»(-<fis  aa>  -   ^Mobpi  *al» 

#«raoo  X«H9  a  ill   fcl»  tX*»^<3  >«">  af»aaaf  aawai  ia  «r»r 
tiaxc  li   tJrt;jis-^  ®ii?  »aa  ^a«'-.  I   i?»*fo  **rij  yalatanala^ 

,VAoal?aet  ta/f  it<  *ld  ot  s#ftaat9«  a4  af«art« 

aitt  al  anoiJ  -aaXXa  ajis   (aaas  tint  aaitaaXaaea  ai   ,n*v<»^^H 

©4*  taaa  larfcaataa  aifl  to  #*ir  -   a#aa  ttn$lt$*«  %•  *aial'?«ea 

ana  t«»  Aaaialeaa  aail  tliin  ^#aav  ©f  aa  aaXa  Oaa   ,.^«-iadXaaoo 

•£vr  aa*f  na29aat9a  nwo  at  bmTI»9  Mi  jwtt     ,*»ri?  to  a*©*  to 

lojfitar  aril  aaaXa«r  feaJTaatj  atf  Ioa  r?xer«*.«   Xv,/-rf  waft  a  fart?  a*  at  aeaaa 

ad?  la  a«5tj»  *v     .aaaafclTo  Tif^iav  art?  finlasui  tX?««tXaa«  ai 

alert  »a*  ao  Xait*  vaia  a  ^nXlaa^  al  oain*  *****  *«ir  iajft  aoi 

a'ttilalaXc;  laHI  nomine   art*  to  a*sa  &aa  «aavXovai  *iaa  aaaaai  fca* 
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case  was  supported  b  a  rsreponderaace  of  the  evidence,  this  conclusion 
we  have  carefully  o©neider*d  and  under  the  facta  and  oireuisat;*noes 
as  detailed  by  the  witnesses  and  exhibits  offered,  we  conclude  that 
there  was  suoh  a  preponderance  of  evidence  for  plaintiff's  ease  which 
did  net  Justify  the  trial  court  in  granting  ■  new  trial. 

Objection  was  and*  to  the  f/.mieeion  and  exclusion  of 
osrtein  evidence.   I  station  foreman  employed  by  defendant  was  produced 
for  th*  purpose  of  shoving  that  no  brush  or  shrubbery  was  out  at  th« 
scene  of  tha  accident  befora  defendant* s  photographs  war*  fcsken.  Ha 
made  certain  reports  of  tha  work  dona  b  himself  &n&   his  ©raw;  ha  aaad 
thasa  reports  to  rafraah  his  recollection,  and.  having;  refreshed  his 
recollection  taatifled  in  Ml        tha  work  -ione.   The  reports 
ware  than  excluded.   In  rG%&r&   to  writings  used  to  rvive  rtjool  lection, 
it  is  said  in  ignore  on  videnoe,  3rd  *d.  vol.  Ill,  sen,  785,  p.  112, 
*th*t  the  offering  oarty  h&&   not  the  right  to  treat  it  aa  evidence,  by 
re  ding  it  or  showing  it  or  handing  it  to  the  Jury*  1«  *«H  established, " 
In  latal  ▼.  Hlohigan  '.antral  j,   ,  -:&..  294  111.  355,  it  wss  said  that; 
"The  entriaa  in  tha  book  kept  by  tha  car  inspector  who  examined  the 
draw-bars  and  couplers  on  the  day  of  the  accident  wifcaa  properly  excluded 
from  the  jury,   a  vltaes*  for  -laintiff  In  errr       traltted  to  testify 
aa  to  all  the  feats  contained  in  the  entries  and  was  ^emitted  to 
refresh  his  memory  from  the  entries  made  by  him  in  the  book  kept  by 
him.  there  la  no  rule  of  evidence  making  such  entries  admissible  where 
tha  making  of  them  is  in  no  eaf  brought  in  issue.   They  were  made 
sifter  the  accident  end  were  self-serving  declaration, " 

There  la  alee  a  contention  node  by  defendant  that  there  waa 

error  in  admitting  in  evidence  plaintiff* s  exhibit  ?.  This  photograph 

was  admitted  with  the  following  instruction  to  the  Jury; 

"Mow  I  would  like  to  comment  thst  in  that  photograph  there 
is  a  euperlmpeeed  -  well,  that  Is  in  th*  paatagrapa  itself,  the  licture 
of  a  boy  and  a  bioyole.  It  appears  that  the  ribune  Reporter  froa  the 
witness  stead  stated  that  a  poliaaaan  indicated  to  him  th*  position  of 
the  bicycle  and  the  little  girl  at  the  time  of  the  accident.  Kew, 
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noXafiXemia  «W      .aodafcjta  *ii«  10  »wr»*«o^Hi  *  ,«*  ftafxeqqatt  »*v  a*«a 

*aofl.s*aK'.viie  fcjw  a*»*1  *rti  t9*«jb  6h»  £w*n»JfcXanoo  %XX*"taTUjc   &rad  aw 

J  ad*   »A«ioftc©  «v    tlml1|  alitfXdxo  feft*  »aaaa«*Xv  ad*  \J  i>aXJ**aX>  a* 

doidV  aaao  a'lliJtaiei'.  «*ol   *©««.>Xre   ia  aoflsnafefloctJiq   «  iiou*   a*w  a**tf* 

«£ai«x9  van  *  inXtctrra  «i  *n*oo  X*Xt*  f  •'*»*  *o«  ■■*!» 

to  «icis</J»K»   tela  floiaaJa?.?   ad,*  a*  #*«•  bav  noi 

ft»««bonc    ***  *A#fraaraf>  T«  ***»I«J»  mwi»t  ooXJoaa  .A      .eanafriv  .<   ax**iac 

ad*  *a>  iuo  saw  viadcJiinrt*  ib  da*"!*  on  tadt   gaXvcda  t©  aaoqrurq  •At  not 

•H     ,«ejt*J  •^•w  odqatsoXed?  a**a**«»tt*  «nel»tf  }n«Li.?»«t  trf*  to  tiitoe 

£vsa»  ad   tvata  aid  f.Ka  lX«»«Xrt    ;ri  *ne6  jftov  ad*  te  alnocjai  m 

aid  ftadaa<xt&*t  a*****  Ma   tooXJ»*Xfa»*i  a!4  daailan  o*  3*to<  *j   »«a&* 

aJio^-j   adT      .a«c6  #t*v  art?  at  a*   IXsrl  flX  aaXti*aa*  ool9«aXX«#»<i 

,floX*aa/Xeo*'i  *riv  -.-•*  a*  tea*  aa«X*iw  at  Mayan  ni      .ftafiaXora  muit  a/ta«r 

,8XX   .o    ,55?   •«*      .  ,  .  «r    a<io«$X     nX  AJL««   aX   JX 

TO*   ,at*a&iv*  »a  *i  »^an».  at  *dgii  ed*  Jon  «*ri  tf*«q  aniif'ttc  ad*  #iad#* 

"•Aadai-'  *   :.  3  si  f*i»d*4  no  si  aniwojat  *o  *i  &alb^n 

tit  oi»»  **      .  rmt^fltv  MltoM  .*  a 

•all  aaaX**-**  ortv  •soleacpai  n  .••-•>  ad*  t<*  '*«•*  *c<?ri  *J**  «X  aoitlna  ad?* 

»al#Xcxa  \  oa  ad*  %«  **p  a*X*  no  a«ia/  jics  &n«  a*aeJ-w»& 

.  ■•■*  tavxt  ax  ftltni  A     .fu*t  ***  m) 

o*   :;*Mtin»c   a«y  to*  ae4«x*fi3  •al+Sm*  %*a\at   ariJ   XX*  o*  aa 

t<?  Je*.*  4ood  atfl  at  mid  t«f  »*^r  aaHtaa  a/ii  itent  vio»ar  aid  dantan 

fttajfr  «Xu2»dia&6  «ainr^fia  deara  %ai Asa  *ma»blr*  to  »i*n  od  il  nadT     .olrf 

af-eai  at  aw  •;;-?*•        .a««$ai  ni    ?,i».«;^ :   t»a  en  nX  »X  cadi  to  gdiiaai  art? 

*Iaat>  aaXn*e-lXaa  *tt*»  M*  fna&Xoaa  ad*  ii»fla 

aa-*  stj»j1J   lad*  la^ojialdft  ^d  aiMtai  «oX*na-faod  «  «aXa  al  »neifT 

dqATjbCJ&dA  oidT     .5  *X«lid«a  ••lltX?  .TaXvXva  aX  giilfiiafU  ni  ^onia 

a(,  ad*   o9  AolJotfixafli   ,./il"ofM  f«lf  -iJiv  6»**2j&*  aav 

at»d*  d<$0ijfc|O*c  *o«" 

a*itf*ax  '  »h  -  oa-  i  aX 

ad*  aunt  i»*'i  aiAOcqa  r't     •»Is«lc*j    ■  ^>xia  %otf 

la  no.  -'tj"?i^nX  n •-••!**.•?'  ?*s  onata  •-•••<>r 

ioid  ad* 
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the  Jury  is  to  disregard  entirely  the  position  of  the  bicycle  *nd 
the  bey  in  the  picture,  oea;-.u*e  the  position  of  the  bicycle,  M  told 
to  the  rribunc  porter  by  the  policeman,  is  not  evidence,  the 
Policeman  not  hsving  been  an  eyewitness  to  the  accident.  Therefore, 
I  am  letting  this  photograph  go  into  evidence  with  the  admonition 
to  the  Jury  th&t  they  ar«  tc  disregard  entirely  the  position  ©f  the 
bicycle  and  also  the  persons  shown  in  this  photograph  anl  It  is 
admitted  merely  for  the  purpose  of  showing  the  physical  surrounding®, * 

This  photograph  mm  the  only  ohotograph  showing  the  condition  of  the 

brush  end  shrubbery  which  vse  taken  the  mm  ay  as  the  occurrence, 

defendant's  photographs  having  been  taken  five  days  later  and.  there 

was  evidence  by  disinterested  witnesses  that  these  pictures  did  not 

eorreetly  show  the  condition  of  the  brush  Mi  shrubbery  at  the  time 

of  the  ooeurenoe  because  it  had  be*n  cut  down  in  the  intervening 

period.   Defendant's  own  witness  testified  thct  on  July  *  4th  (the  day 

after  the  occurrence)  his  cr-v  were  moving  grass  along  this  stretch. 

fhe  purpose  of  evidence  being  to  gat  at  the  truth,  all  evidence  and 

particularly  photographic  svldenoe  fhlch  portrays  the  condition  as  it 

was  st  the  moment  of  the  occurrence,  should  be  Emitted  unless  there 

is  some  compelling  reason  in  law  or  logic  for  hmeolng  it  out.   There 

seems  to  have  been  other  evidence  of  witnesses  familiar  with  the 

right  of  way,  who  t*etlfied  thst  the  photograph  correctly  pcrtrayed 

the  conditions  of  the  shrubbery  at  the  time  of  the  accident.   ;  rom 

what  appears  in  the  record,  the  court  IM  not  err  in  Emitting  the 

photograph. 

The  defendant  eontende  that  there  «re  certain  errore  in 

giving  instructions  requested  by  rlslntlff  and  oall  attention  tc  the 

following  instruction; 

•If  you  believe  upon  a  preponderance  of  the  evidence  th&t 
on  or  about  July  83,  193?,   ranees  flood  rich  «*s  struc*  tAi  killed  by 
s  train  of  th«  defendant;  and  if  you  fcelieve  th&t  the  death  of  the  mMI 
'ranees  Goodrich  ««  proximately  caused  by  the  negligence  of  the 
defendant  as  charged  in  the  complaint,  then  if  you  also  find  thst 
'ranees  Goodrich  v&s  both  before  and  at  the  time  of  the  nMimmUt  in 
the  exercise  of  ordinary  care  for  her  own  safety,  you  should  find 
the  defendant  puilty. * 

defendant  seriously  contends  that  the  giving  of  similar  instructions 

has  been  repeatedly  held  reversible  error  *nd  cannot  be  cured  by  other 

instructions  given  by  the  court.  Upon  this  oue«tion  it  Is  well  to 

observe  the  statements  mads  by  counsel.   Plaintiff's  counsel  stated 
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i*«ff   ft--  o3  el  fittt  «<** 

.•Xexoi«J  «d*  is  teefttfiteti  *«?  ••vsoe*  ,*<s0:roft«.  «d*  «X  *•<*  «n* 

•if?    ,e©a»fei*»   ion  tl    ,«««a:v  **«    *j 

t9i  .>«»M«e«  **»»  ttf     *««*iv«xa  «*  «*«»rf  aftiTaa*  Jon  a*«#»ilcc 

-Is   9  a  «T  ■*    I 

*1  &t,s  ii  mrarfa  afle»<i««  »j1j  o 

".jgiUfemio-rwa  I«ol*\*>,  »/!?  sfti*Mfa  1ft  t««««f(i  *as  *•!  %l*v&  b*1tUbt 

»U»   to  nomiaos  ad*  3«X  ">©«•>»  ft<**13©*o4C!  \tna  aft*  taw  Mq*<tf*4afl^  e!4f 

,eofl»<tttfe«K)  e*»   I  »«  »*$*  f»a£«3   ea*  .1*lifv  \*ftft<HriJ*«  ft«e  «4un«* 

atta*   tou  *«»«X  *ff.i  »▼*!  «a**J  «•**  tax***  aftqr^eftfttfQ  l^mlMttt 

bit   aaw?*!*?   »t.«jM   # «49  ea«ae«fXv  0«7«rT«tAl«lft  f<  eauaiUv*  tav 

aftlJ  M?  J»  ^iMiii  6«a  jiamd  adr  la  *«fJi&i««o  eft*  nofta  xXtaaviaa 

gai«evtet*J  ad*  *i  flwet  *«o  «»ee'  ft**  it  aiataarf  aacwrjroee  «d*  le 

V*  *4t)   **»     \/»l  ft©  *«**  fteillfeef  »n»ntlu  avo  a' Jftafc«at«CI      .LoXta<T 

.jfafatft  eXitf   3aol«  sear*  ftAlftft*  **•«  «r»«a  tilt  (*«teit#5»o  mdi   *a*la 

6flB   »a*ac./v«   XX#    %A?in»    MM   t«  t*ft  •*   5Mii*«f  NWMfi   1ft  aaftqwvq  ft*? 

J  J   «*  acUlfcfloe  e4t  9X«***«<<|  MoXtfw  eftttftfclva  oUicM^ftlodq.  tXn*X»ai jiao 

cntftrtiT  «i»I0  &***!»**  etf  £X#ft4e   ,«»n«Tstf ft«o  eft  J  1©  *Jt»*ft«  *a*  fa  ftjft 

««i«tfT      .,*»$  9i   galeae*  *»■*   *i£»X  ie    ffel  ffl  «ftft*ft%  ftJiXXXAgiMkft  ftttftft  ai 

**i*  fti»*  i  «*«t»A?itf  lo  es»*Ur->  fidJo  nt*J  ftv*4  e?  e««0a 

ft*-  MTCtt  i<os*rjM>**rfg   aft*   1  fed*  ft'  erf*   ,***  lo  X|ln 

«©i'#  m*1   lo   (MBit  ft**  *«'f7etftff#**>  erf*  1<5   zaottltneo  erf* 

*ri*  8iti**X*&s  «/  «i*e  tea  IH  f-j»oe  *ri?    t;ne>^t  »&  at  m**#*M  1m4* 

.        ... 

at  iKonit  nXfttntft  •?«  *n*H?  9«4I  •6n»taof>  Jiuftaolftft  >- 

■■X»i>   s-n  14T  ftftt»*«tt««   an?  ttxwi4*ttl   gr 

:»o r?»w~  jMi  §*xv!oiiot 

^d  b*XIl^  bflx  i&i/'i  tuodu  to  ae 

. .■!.■■!    Ml?   t<    igj»ri?;>  (ftftli   -:«>n.  .  rr,w  wox  ti   ^««;    |ft*ftfta*lftft  eiU.  1«  flirf  a 

9i*J   lo  •oa^aiX^fl  »Ht  ycf  &»•««•  tX* ?«',«■'•  -  dsliVser  ?»»fw«'V 

4&A3  ftfiil  ctftl*  »et  IX  rod*    «f nJUXotw*  ft*!  «£  ft«ft«Mi»  * 
at  *«»61o&b  »d»  lo  *mtt  *rt?  5«i  iifod  ®*vr  &• 

ftflXl  &X»«m  «ox   ,y**i*«  svc  ««<t  -joi  »t«o  ^ptAaXftie  lo  •»X*lx*x»  eHI 

>t»ft  »>f(j 

tfsurs^gjfX  %£XX«Xe  le  sfiXv,  *iw   «ftfu»#090  x^1 

it*4t«  X^  ftft^«»  •«*  taoiTit  4<n»T»n  tXtfl  \Xft*}««q*T   ff<M>4  tMl 

<&J  XXeW  di  91  eol?»»«e  M»vif  »r.  «ftX 

ft«*ata  X»»4t&««  s^^ijrnXufT      rfXaam/oo  x*  •*«*  •*«•••**#•  aitr  »rts»da 
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to  the  Jury  **•  claim  In  this  ©as*,  end  we  expect  to  prove  til  you, 
that  the  ecoi^ent  v*s  caused  In  a  large  v>art,  if  not  entirely,  by  the 
faot  that  there  mm  *  3en*e  thick  growth  of  'bushes  and  shrubbery  and 
undergrowth  right  on  the  southeast  corner,  vhica  obstructed  the  view 
of  anybody  here  (indicating)  looking-  south,  Mi  which  we  claim  obstructed 
the  view  of  the  motorman  looking  north",   defendant's  counsel  statedj 

*The  charge  of  negligence  In  this  dec  1  p. ration  is  ~  or  oomolalnt, 
rather,  that  we  ran  and  operated  this  train  at  a  high,  nigli^ent,  danger- 
ous r&te  of  speed*  that  is  one  charge.  The  second  charge  is  that  we 
didn't  blow  a  whistle  when  approaching  the  crossing*.  It  would  appear, 
therefore,  that  the  Jury  mi  informed  of  the  acts  of  negligence  charged, 
and  that  the  osoe  was  tried  upon  the  issues  oreeented.  In  the  o*»e  of 

£i&tfi&  ?•  fcjflj  C,?->  iH  HI.  «?.  It  MM  aald; 

•It  has  never  be*n  considered  reversible  error  to  refer 
the  Jury  to  the  declaration  unless  they  <*.r®  required  to  determine  a 
question  of  law  as  to  vtet  a***  the  arterial  allegations.  ( *  rateraal 
a.rav  v.  >:vana.  ?15  111.  8£f),* 

In  JSelsJkis  e.  Bering  Ooal  Co..  246  111.  82,  where  plaintiff  in  error 

complained  of  an  instruction  given  by  the  court  to  the  effect  that 

defendant  In  error  could  recover  if  the  ease  M  roved  as  alleged  in 

the  declaration,  the  court  si«3;  "vhlle  tnopr^.etiee  of  giving  such 

an  instruction  is  not  to  be  eeastended,  it  is  not  reversible  error 

where  every  count  in  the  deolarstion  contains  the  necessary  allegations 

for  recovery".  In  the  Instant  case  defendant's  counsel  clearly 

Indicated  to  he  jury  the  charges  that  were  made  M  to  th*  operation 

of  the  train  at  s  dangerous  rate  of  speed  and  failure  to  blow  a  whistle. 

Although  we  do  not  altogether  agree  with  the  form  of  the  instruction, 

wo  are  of  the  opinion  th  t  def-mdant  is  in  no  eosition  to  object, 

having  waived  its  right  to  do  ee  by  making  a  statement  to  the  Jury 

advising  them  of  the  allegations  of  negligence  charged. 

There  is  also  some  complaint  made  as  to  Improper  conduct 

of  Isintiff'c  counsel,  but  M  h«ve  carefully  considered  the  matters 

com  Isined  of  end  are  of  opinion  th?t  there  is  nothing  here  >rhloh 

would  Justify  a  new  trial.  There  was  no  request  that  a  Juror  be 
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withdrawn,  feat  tfefl  out©©*®  of  the  o*lu*«  wm  submitted  to  the  Jury, 
and  under  the  eireumst?*no*s  the  defendant  is  not  In  &  position  to 
eomr  lain.   4  p&rty  having  speculated  as  t©  the  outcome  of  the  cause 
end  hating  submitted  the  csus»*  to  the  Jury,  is  not  later  in  a 
position  to  soap  lain.  {0.    a  &.  u  g,  V'o.  v.  Meeoh.  193  111.  305; 
l£li«E  ▼•  ^HXl,.«^t^^t,  .^ljaLjnn,  C2xt    287  111.  *»»•  284.) 

&s  to  the  verdict  b&lng  excessive,  this  was  ©  wrongful 
death  eese  wherein  the  verdict  mm  for  Ml#@@<  .   "he  mother  of   deoedent 
testified  feet  decedent  v%s  &  normal,  healthy,  alert  child  of  11 
ye&rs  who  ran  errands,  participated  in  household  activities  and  did 
all  she  sonld  to  hels-  in  the*.   Verdicts  for  the  full  statutory 
maximum  of  10,000  hate  been  upheld  in  eases  involving  the  wrongful 
death  of  minors  (?e^rovje  y.  City  of  ihUw.851  Til.  App.  048,  and 
JttlM  ▼•  aitv  of  whlcage.  3£1  111.  341),  and  we  are  of  the  opinion 
that  this  point  should  not  be  urged  as  a  ground  for  nev  trial. 

After  esrefu*5  consideration  of  the  suctions  celled  to 
our  attention,  we  are  of  the  opinion  tfemt  the  trial  court  was  in 
error  and  sfeuaed  its  discretion  in  sustaining  the  motion  for  nev  trial. 
In  passing  upon  the  questions  called  to  our  attention,  and,  having 
reached  the  conclusion  th*t  the  court  erred  in  granting  a  new  trial, 
the  question  then  aricms  as  to  whether  this  court  should  enter 
Judgment  on  the  verdict  here  or  remand  the  e«ua@  to  the  trial  court 
with  directions  to  enter  Judgment  on  the  verdict,  ttoon  this  question, 
this  court  in  the  case  of  BfilUa  *.  ast-ion*,!  Tog  Com^ny.  278  ill. 
.-.  80,  said  in  its  opinion; 

*ite©n  an  examination  of  oar,  280,  «em.  92,  eh.  110,  of  the 
Civil  Practice  Act,  Kahili'*  111.   ev.   t.  1933,  providing  for  the 
granting  of  powers  to  »  reviewing  court,  under  subsection  (f )  it  is 
provided;  'Siva  any  Judgment  and  make  §ny  order  which  ought  to  have 
been  given  or  made,  and  make  eueh  other  and  further  orders  end  grant 
such  relief,  Including  &   remandment,  a  partial  reversal,  the  ®r$9r   of 

-  tiel  new  trial,  the  entry  of  a  remittitur,  or  the  issuance  of 
execution,  as  the  esse  may  require1,  vhlch  provision  gives  this  court 
the  power  to  enter  the  judgment  th-t  thould  have  been  entered  by 
the  trial  court. 
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*Kor  the  reasons  stated,  the  order  of  the  court  granting  a 
n«*v  trial  1*  reversed  snd  set  aside  elll  Judgment  entered  sn  the 
verdict  of  the  Jury  in  favor  of  the  plaintiff  and  against  the  defendants 

in  the  sua  of  '7,500.00.° 

Subsequently,   on  a  oetition  for  lesve  to  appeal  filed  in 
the  ^upreae  0->*rt  by  the  defendant  In  that  action,    the  prayer  of 
the  petition  ft$  leave  to  appeal  km!  denied. 

8©*ev«r,    for  the   r* aeons  stated  in  the  instant  o&se  and 

in  aecord  with  the  opinion  s>i  the  JjpflWMi  Court  in  the  MM  entitled 

-oott  v.   Freetiort  Motor     aatialty  Co..    379  111.   155,   the  cause  is 

reversed  and  reaandsd  vith  flir*ction»  th?.  t  the  trial  >?ourt  set  aside 

the  order  granting  a  new  trial  and  for  further  proceedings  in  due 

course.     The  cause  vill   than  oroeeed  in  the  trial  court  according  to 

lav. 
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WALLACE  J.  GOODRICH,  administrator  of       ) 

the  Eetate  of  raneee  Goodrich,  "eeeaecd,   )   yv.    L  FROM 
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*•  *•       ,   »e»lv»r  for  the  Qhieago, 
North  ^hor0  A  Milwaukee  Railroad  Company, 
a  corporis  tlon,  ) 

ellee,  -*  Q  1    A'  &%.?¥% 

tj»  ,JL  te  JL  »H«  %J   §,   J^, 

MK.  JMltS  KfcBKL  BEUV    0  f»JS   ;  mV  |  SRt. 

The  petitioner,   tllaee  J.  Goodrich,  administrator  of  the 
estate  of  Frances  Goodrich,  d0eeaeed,  plaintiff  below,  by  M.0  ' 
Amended  and  Supplemental  Petition  for  Leave  to  Appeal  (which  was 
allowed  and  to  which  defendant  -  appellee  filed  an  Answer)  prays 
this  court  to  grant  leave  to  appeal  from  the  order  of  the  Circuit 
Court  of  Cook  County  entered  June  20,  1941,  granting  a  new  trial 
in  thia  cause.   Petitioner  represents  that  on  July  85,  1937, 
plaintiff* 8  decedent  wss  killed  by  a  train  operated  by  defendant; 
that  on  January  7,  1938,  petitioner  filed  hie  complaint  in  the 
Circuit  Court  of  Cook  County  against  defendant  -  appellee;  that 
the  caae  case  on  t^r   Jury  trial  and  on  March  7,  1939,  the  Jury 
returned  a  ▼erdlct  finding  the  defendant  guilty  <nd  assessing  olain- 
tiff»0  damages  at  :5,000.0C.  The  defendant  thereafter  filed  a 
lotion  for  Judgment  notwithstanding  the  verdict,  or  for  a  new  trial, 
and  on  June  Ha  1939,  the  trial  Judge  entered  Judgment  for  defendant 
notwithetanding  the  verdict,  but  did  not  rule  ope*  the  motion  for 
new  trial. 

U-:»on  a  former  appeal  to  this  court,  the  defendant  presented 
certain  grounds  for  new  trial.   This  court  held,  oursuant  to 
section  68  (3)o  of  the  Civil  Practice  Act,  that  no  error  epoeared  in 
the  groundm  urged  for  new  triel  which  would  entitle  the  defendant 
to  a  new  trial,  and  in  accordance  with  this  holding  entered  Judgment 
,  upon  the  Jury* a  verdiot.   (Goodrich  v.  Prague.  304  111.  App.  656). 
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The  defendant  thereafter  sued  out  a  writ  af  error   in  the  -'Supreme 
Court  of  Illinois,  contending  inter  alia,  th  t  section  ©8  (3)c  was 
unconstitutional  in  so  far  as  it  authorised  tfef  irt 

to  pass  upon  grounds  for  new  trial  which  had  not  teen  ruled  upon 
by  the  trial  court.   The  Supreme  Oourt  held  that  such  action  was 
not  within  the  appellate  Jurisdiction  of  the  Appellate  Uourt  and 
that  the  ease  must  be  remanded  to  the  trial  court  to  peso  upon  the 
action  for  new  trial.   The  Supreme  Court  affirmed  the  decision  of 
the  Appellate  Court  in  reversing  the  Judgment  notwithstanding  the 
verdict  and  held  th*t  the  oase  v  a  oroperly  submitted  to  the  Jury. 
<<fo>Qdr*o,h,  v.  Sarasue,,  376  111.  80). 

Upon  reinstatement  and  redoeketing  in  the  Circuit  Court, 
the  motion  for  new  trial  was  considered  on  June  SO,  1941  by  the 
trial  Judge,  who  granted  the  motion  for  new  trial.   Although  the 
trial  Judge  stated  the  reasons  for  his  decision  in  an  oral  opinion, 
he  refused  to  approve  the  court  reporter's  trsnscrlot  of  his  opinion, 
en  the  ground  that  it  was  not  sufficiently  meritorious  for  presentation 
to  this  court. 

-From  the  facts  and  testimony  concerning  this  aeeiaea\$a  it 
appeara  that  the  deceased  wee  killed  by  a  train  operated  by  the 
defendant  in  the  Village  of  alencoe  where  woodlawn  Avenue  cresses 
at  grade  the  tracks  of  both  he  North  snore  electric  ailread  and 
the  Chicago  and  Northwestern  steam  railroad.   Both  sets  of  tracks 
at  this  point  are  parallel  and  run  nearly  north  and  south;  oodlawn 
Avenue  runs  nearly  east  and  west,  Intersecting  the  railroad  tracks 
at  an  angle.   The  double  tracks  of  the  two  railroads  run  parallel 
to  each  other  from  Harbor  street,  which  is  about  1226  feet  north 
ef  woodlawn  Avenue,  to  a  point  876  feet  south  of  »oodiawn  Avenue, 
where  the  Northwestern  tracks  continue  south,  and  the  North  ho re 
traoks  curve  to  the  east.   At  the  Woodlawn  Avenue  crossing  the 
distance  between  the  two  sets  of  tracks  is  53  feet.  The  tracks 
of  the  Northwestern  lie  to  the  west  and  are  on  a  higher  elevation 
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than  the  North  hore  tracks,  the  difference  in  elevation  being  3 
feet  6i  Inches.  On  the  north  side  of  Woodlawn  Avenue  are  the 
North  Shore  passenger  station  olfttforma,  which  station  the  local 
North  "hore  trains  use,  but  which  is  not  used  b  the  express  and 
special  trains.   The  station  for  Northwestern  steam  trains  la 
at  Hubbard  *oods,  south  of  -oodlawn  Avenue. 

The  neighborhood  e$st  of  the  tracks  is  residential,  with 
about  four  dwellings  to  the  aore  and  one   or  two  parks.  One  of 
these  parks  extends  south  from  woedlawn  Avenue  adjacent  to  the 
North  hore  right  of  way,  and  Is  used  as  a  playground  for  children. 
The  right  of  way  owned  by  the  North  Hhore  fro*  ^oodlswn  Avenue  to 
the  south  extends  52  feet  east  of  the  east  rail.   There  are  poles, 
brush,  shrubbery  end  trees  on  this  right  of  way  extending  all  ths 
way  fro*  *oodlawn  Avenue  to  Scott  Avenue,  the  line  of  poles  being 
About  seven  feet  e»at  of  the  east  rail  and  the  line  of  trees 
about  10  or  12  feet  further  or  at,  ranging  from  17  to  80  feet  east 
of  the  North  ?>hore  trscfcs.   There  is  some  conflict  in  the  evidence 
as  to  how  close  the  shrubbery  and  brush  was  to  the  east  rail. 
Plaintiff's  picture,  Exhibit  3  taken  on  the  day  of  the  accident  and 
the  testimony  of  plaintiff* s  witnesses1  evidence    that  there  was 
a  heavy  growth  of  shrubbery  extending  fully  as  far  west  as  the  line 
of  poles,  and  also  some  bushes  between  the  soles  and  the  tracks. 
For  the  defendant,  the  mot^rmen,  Schmidt,  testified  thst  the  brush 
and  shrubbery  were  about  twenty  feet  from  the  rail,   defendant's 
exhibits  show  less  brush  and  shmubbery  than  plaintiff's  evidence 
Indicated,  but  thtse  pictures  were  taken  on  July  28,  1937,  five 
days  after  the  event  and  two  witnesses  testified  thst  these  photographs 
did  not  correctly  portray  the  crossing  as  it  was  on  July  23,  1937 
because  brush  and  shrubbery  had  been  removed  a  few  days  after  the 
event. 
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There  are  no  gates  at  the  crossing.  The  warning  systas 
con  1st s  of  four  signal  posts,   All  four  have  flashing  red  lights 
and  two  have  hells  in  addition.   For  convenience,  these  posts  are 
herein  designated  respectively.  A,  B#  C,  and  ';.   ignal  lost  A  is 
located  on  the  north  side  of  Woodlawn  Avenue,  just  east  of  the  8orth 
Shore  tracse,  end  is  eouiped  with  both  a  bell  and  a  flasher,   -ignal 
post  B  is  on  the  south  aide  of  -oodiawn  ?venue,  between  the  tracks 
of  the  two  railroads,  hut  closer  to  the  North  Shore  tracks,  it 
has  a  flasher  but  no  bell.   Signal  oost  0  le  on  the  north  side  of 
•oodlawn  Avenue,  between  the  two  sets  of  trecke,  but  closer  to  the 
northwestern  tracks,  and  likewise  has  a  flasher  but  no  bell,   signal 
post  C  is  located  on  the  south  side  of  Woodlawn  ; venue,  weat  of  the 
northwestern  tracks,  and  like  ooct  A  has  both  bell  and  flsaher. 
Thus,  the  two  outside  costs  have  both  bells  and  flashers,  while  the 
two  inside  posts  have  flashers  only.   These  signals  operate  as 
follows.   shen  trains  are  approaching  the  crossing  on  both  lines, 
all  four  signals  operate.  If  only  a  Korth  hore  train  is  approaching, 
then  only  signal  poets  a,  B  and  D  operate;  signal  post  8  does  not 
operate.  If  only  ■  Northwestern  train  is  approaching,  then  signals 
A,  C  and  $  operate  and  signal  post  I  does  not.  That  is,  signal  post 
A  and  D  (the  ones  with  the  belle)  operate  whenever  a  train  is 
approaching  the  crossing  on  either  railroad;  signal  post  6  is 
actuated  only  by  North  inhere  trains. 

these  signals  are  operated  automatically,  by  aeane  of 
electricity.  *hen  ft  train  crosses  a  certain  point  in  the  rail*  known 
as  a  cut-in  point,  the  signals  begin  to  function.  The  cut-in  point 
for  Northbound  trains  on  the  North  shore  tracks  is  located  1160  feet 
south  of  the  Woodlawn  Avenue  crossing;  this  point  is  south  of  the 
curve  in  the  North  Shore  tracks.   The  cut-in  point  for  northbound 
trains  on  the  Northwestern  tracks  is  3072  feet  south  of  the  crossing, 
which  is  south  of  the  Hubbard  woods  station. 
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This  accident  happened  on   July  23,  1937,  at  ecout  6? 00  .  * 
daylight  saving  time.   It  was  a  clear  day;  the  sun  was  out  but 
beginning  to  set,   Decedent  approached  the  crossing  frost  the  east, 
on  the  south  sidewalk.   %e  ml  going  slowly,  and  gradually  slowed 
down  her  bicycle  until  she  same  to  a  stop  with  one  foot  on   the  pedal 
of  her  bicycle  and  the  other  on  the  ground.   The  front  wheel  of 
her  bicycle  was  either  Just  touching  the  rsil  or  Just  short  of  it. 
The  bells  at  the  crossing  were  ringing  as  she  apTsroaohed  prior  to 
the  Impact,  due  in  part  at  least  to  the  presence  of  a  Northwestern 
steam  trsin,  headed  north  standing  at  the  Hubbard  oods  station. 
Just  baford  the  trein  hit  decedent  she  made  an  unsuccessful  attempt 
to  move  back,  but  it  was  too  late. 

There  is  a  conflict  in  the  svidenoe  as  to  how  long  decedent 
was  at  the  traok  before  she  was  hit;  whether  or  not  the  train 
whistle  vas  blown;  how  fast  the  train  was  going;  &nd  how  far  the 
train  traveled  after  the  brakes  were  applied.   Witnesses  Sullivan 
and  Mrs,  Turher,  eye  witnesses  to  the  occurrence,  testified  that 
decsdent  was  in  a  st&tionary  position  for  fifteen  to  thirty  seconds 
bsfore  she  was  hit,  £urby,  another  eye  witness,  corroborated  tills; 
hs  further  testified  th/ 1  he  saw  the  girl  siting  there,  and  after 
the  train  rounded  the  curve  at  «eott  Avenue  he  arose  from  his  seat, 
moved  to  the  edge  of  the  platform  and  *sved  his  hand  up  and  down 
four  or  five  times  as  a  signal  tm  the  motorman  to  blow  his  whistle. 
The  motorman,  Schmidt,  testified  th»t  he  aid  not  see  decedent  until 
he  was  about  lbO  feet  from  the  crossing  ft   which  time  she  emerged 
from  behind  a  tree;  she  kept  coming  and  stopped  near  the  rail  and 
was  only  there  a  very  few  seconds  before  he  hit  her.   The  witness 
Sullivan  testified  that  no  whistle  was  blown  until  Just  about  the 
moment  of  impact  and  Ourby  said  he  heard  no  whistle  at  all  before 
the  crash.  Motorman,  'chaldt,  testified  that  he  blew  four  or  five 
short  blasts  on  the  whistle  as  soon  as  he  saw  decedent  at  which 
time  he  was  160  feet  from  the  crossing.   The  testimony  of  other 
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members  of  the  train  crew  {who  were  on  duty  in  the  coaches)  tended 
to  corroborate  Schmidt's  testimony  .%e   to  the  distance  of  the  train 
from  the  creasing  when  the  whistle  w&s  blown,  but  they  heard  only 
one  blest  of  the  whistle. 

There  was  evidence  thst  the  speed  of  the  treln  was  about 
40  to  46  miles  p*r  hour,  and  witness,  t'anney,  testified  that  it  was 
possible  thst  the  train  was  going  45  or  50  ailes  an  hour  but  that 
he  doubted  it.  There  is  a  conflict  in  the  evidence  as  to  how  far 
the  train  traveled  after  the  accident.   Witness  Sullivan  testified 
that  there  were  five  cars  in  the  train  and  th*t  it  rsn  2*  to  3  times 
its  length  after  the  accident.   Curby  agreed  that  it  was  a  four  or 
five  eer  train.   the  length  ot  &   oar  is  about  60  feet.   The  members 
of  the  train  crew  testified  that  the  train  was  composed  of  three 
cars  and  that  it  traveled  about  500  feet  froa  the  -olnt  where  the 
brakes  were  applied  to  the  point  where  the  train  oaae  to  s  stop. 

Mrs.  Goodrich,  aother  of  decedent,  siid  a  school  teacher, 
both  testified  regarding  decedent's  age,  experience,  intelligence 
and  capacity.  At  her  death,  she  was  11  years  and  2   aonths  old,  and 
was  about  four  feet  eleven  inches  tall;  her  hearing  and  sight  were 
normal;  she  was  a  good  student,  slert  and  interested  in  everything, 
and  was  a  little  above  the  average  in  intelligence  and  capacity; 
she  took  part  in  plays,  tinging,  swimming,  art  and  dancing.   :>he 
had  been  riding  a  bicycle  since  she  was  seven  years  of  age,  but 
it  had  been  only  s  few  months  since  she  had  gone  any  distance  from 
her  home,  which  was  in  -  inns t ha,  about  one  block  west  of  the  tracks. 
Decedent  had  some  friends  who  lived  east  of  the  tracks  soms  blocks 
to  the  south  of  *oodlawn  Avenue,  &nd  visited  them  occasionally,  but 
most  of  the  time  she  was  taken  there  by  her  mother  or  by  the  aethers 
of  her  friends.   3he  had  been  allowed  to  cross  the  tracks  by  herself 
for  only  a  year.   Hrs.  Goodrich  testified  thf.t  to  her  knowledge  the 
only  crossing  her  daughter  had  crossed  on  a  bicycle  was  1  dorado  venue 
in  winnetka,  which  crosses  the  tracks  of  both  railroads,  and  thst 
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the  £1  Borado  Avenue  crocking  Is  protected  by  gates. 

The  action  for  new  trial  alleges  In  general  terse  that  the 
trial  court  erred  in  excluding  proper  evidence  offered  by  defendant 
and  in  admitting  laoroper  evidence  offered  by  plaintiff. 

The  'uprose  court,  in  paeeing  9&<m   the  questions  involved 

in  the  caee  of  Goodrich  v.  Sprajcuaf  376  111.  80,  said; 

"Viewed  in  the  light  of  the  rule  thst  if  evidence  support- 
ing plaintiff's  olaiM  appears  in  the  record  the  cruse  should  be 
submit tad  to  a  Jury,  we  are  of  the  opinion  that  such  evidence 
exists  In  this  record,  and  unless  it  osn  be  raid  th,  t  deceased  was 
guilty  of  contributory  negligence,  as  a  matter  of  law,  which  we 
do  not  think  can  be  said  on  this  reform*  the  issues  of  negligence 
and  contributory  negligence  are  ouestiona  that  were  properly 
submitted  to  the  jury." 

Further,  the  eourt  there  said  in  its  opinion; 

■  hotographs  were  introduced  in  evidence  showing  the 
condition  of  the  right  of  way  of  the  'North-Shore*  slectl?*c  lines. 
There  is  evidence  in  the  record  that  trees  and  shrubs  grew  to 
within  10  or  15  feet  of  the  east  side  of  the  east  track,  immediately 
south  of  ^oodlawn  Avenue,   Its  right-of-way  there  extended  60  feet 
east  of  the  east  track.   The  statute  reculred  thet  it  clear  its 
right-of-way  of  trees  and  shrubs  for  a  distance  of  500  feet  on 
either  side  of  a  crossing.   This  means  all  the  width  of  its  right- 
of-way.  That  was  not  done  in  this  esse." 

Upon  this  question  defendant's  counsel  made  the  statement  that  "the 
east  right-of-fcay  line  of  the  Chicago  Korth  bore  *  Milwaukee  Railroad 
Company,  south  of  woodlawn  Avenue  is  52  feet  east  of  the  east  rail 
of  the  north  bound  tracks.   This  plat  shows  a  line  of  trees  SO  feet 
a? st  of  the  east  rail  of  the  north  bound  tracks  of  the  Chicago, 
Korth  Shore  *  Milwaukee  Railroad  Company,  as  shown  on  this  plat." 
It  elesrly  appears  th*t  brush,  shrubbery  and  trees  grew  on  defendant's 
right-of-way  south  of  ^oodlawn  Avenue.  Mr.  Voting,  Village  Manager 
of  aienooe,  testified  th^t  a  line  of  poles  stretched  along  the  right- 
of-way  at  about  7  feet  from  the  east  rail  of  the  North  Shore  tracks 
and  tfcmt  the  line  of  trees  was  10  or  12  fest  farther  e?st  than  the 
poles.   These  trees  were  poplars  or  cettonwoods  with  low  hanging 
branches,  and  the  underbrush  extended  as  far  west  at  the  line  of 
trees,  if  not  a  little  farther.   Other  witnesses  testified  that  the 
bushes  and  shrubbery  extended  right  up  to  the  telephone  poles,  and 
thet  there  were  bushes  between  the  poles  and  the  tracks. 
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The  purpose  of  the  statute  requiring  thst  rl<hte-of-w&y  be 

cleared  near  crossings  seems  clearly  to  have  been  to  (1)  enable  the 

■ot^raan  to  see  people  at  or  near  the  tracks,  and  (2)  afford  to 

people  approaching  the  crossing  an  unobstructed  view  of  the  tracks 

and  orosslng.  Cihe  supreme  Uourt,  la  goad rich  v.  Soragae.  (supra). 

further  said; 

"There  ie  evidence  that  one  approaching  the  crossing  from 

the  east  on  the  south  side  of  w -odl&wn  Avenue,  as  did  the  deceased, 

would  have  to  come  within  a  comparatively  few  feet  of  the  northbound 

track,  before  having  a  clear  view  for  any  considerable  distance  down 
the  track.. " 

There  Is  also  the  testimony  given  by  the  motorman  thr.t  he  *didn*t 
see  her  until  she  case  out  from  behind  &  tree  there.  That  tree 
stands  about  fifteen  or  twenty  feet  from  the  east  rail  of  the  north- 
bound track.   1  first  saw  her  when  she  came  from  behind  that  tree. 
The  moment  I  saw  her  1  jumped  up  &nd  took  my  hand  off  the  power 
and  threw  the  train  in  emergency  ....  I  could  have  done  nothing 
else  to  stop  the  train  ...  A  large  tree  prevented  me  from  seeing 
the  little  girl  before  the  time  when  she  was  15  feet  from  the  rail  .  • 
I  saw  her  Just  as  she  emerged  from  behind  thet  tree.   What  prevented 
me  from  seeing  her  before  she  got  to  that  tree  were  the  trees  further 
back  which  obstructed  the  view.  There  are  trees  all  along  there 
obstructing  the  view.*  There  were  other  witnesses  who  testified 
that  decedent  was  in  a  stationary  position,  with  her  bicycle  wheel 
very  close  to  the  east  rail,  for  a  period  of  fifteen  to  thirty  seconds. 
It  appears  also  that  the  specs  of  53  feet  between  the  two  railroads 
gives  ample  space  to  stand  in  ssfety.   The  local  passenger  station 
for  south  bound  trains  is  located  in  that  space,  and,  since  people 
can  wait  in  safety  between  the  two  railroads,  there  la  an  inducement 
to  pedestrian  or  cyclist  to  regard  each  set  of  tracks  as  separate 
crossings,  and  it  was  natural  for  decedent  to  approach  the  track  to 
see  if  a  train  vas  coming  on  the  North  Shore  track.  There  Is  evidence 
that  the  signals  were  operating  *?bout  the  time  when  decedent  approached 
the  track.   There  was  a  northwestern  train  standing  t  Hubbard  woods 
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station,  which  caused  the  balls  to  ring,  and  which  had  been  standing 
there  for  at  least  fire  minutes  before  decedent  stopped  at  the  crossing. 
Signal  oost  B,  which  was  in  decedent's  direct  line  of  vision,  did 
not  etart  to  flash  until  after  she  oaae  to  a  stop.  It  appears  frost 
the  evidence  that  decedent  looked  south  toward  the  Northwestern 
train  standing  at  the  Hubbard  «'oods  station,  which  logically  enough 
was  the  reason  for  the  ringing  bells,  and  strengthened  the  conclusion 
reached  froa  the  non-ooeration  of  signal  post  B  that  no  North  Shore 
train  was  approaching.    -hen  the  signal  on  poet  B  finally  did  begin 
to  flash,  it  escaped  decedent's  attention  for  the  change  it  created 
in  the  surroundings  was  slight  and  hardly  noticeable  in  view  of  the 
Northwestern  train  and  the  continuous  ringing  of  the  belle.   It  would 
appear,  as  euggeeted,  that  beeause  of  defendant's  violation  of  the 
statute  it  wae  impossible  for  decedent  to  look  s->uth  down  the  North 
Shore  tracks  due  to  the  curve  of  the  tracke  without  placing  herself 
in  a  position  of  danger.   There  was  a  heavy  growth  of  shrubbery 
extending  ae  far  west  as  the  line  of  telephone  -olea  and  there  were 
sous  bushes  between  the  poles  and  the  track.   The  line  of  telephone 
poles  was  only  7  feet  froa  the  east  rail,  and,  due  to  the  overhang 
of  the  ear  froa  the  rail  and  the  di stance  froa  the  seat  of  the 
bicycle  to  the  front  wheel,  elx  feet  froa  the  tracke  was  the  ainiaua 
point  of  safety  for  decedent.   There  were  no  gates  or  barriers,  the 
sidewalk  cresses  the  trae&s  at  grade,  with  smooth  boards  flush  with 
the  rails;  a  child  would  not  be  able  to  see  where  the  tracks  were, 
without  putting  herself  within  the  danger  sons.  It  arrears  froa  the 
faets  detailed  that  defendant  violated  the  statute  and  that  decedent's 
view  was  obscured  in  such  manner  ae  could  have  caused  her  unwittingly 
to  place  hereelf  in  a  position  of  danger  in  order  to  determine  whether 
a  train  was  coming. 

Defendant  contends,  however,  that  since  there  were  signals 
decedent  wae  bound  to  heed  thea,  and  th*t  if  she  Hi   not  do  so,  her 
death  was  not  the  proximate  result  of  the  violation  of  the  statute. 


t 

■i  ovlt  tool  I   fn*(lS 

'  Sntr>*fitb  tit  caw  rfsiriw   ,f  laoc  lao^lS 

■a*'*  «  «-■-•>■        ol  ootao  ««•  i*»«s  /itaw  daaX!  »1   taofa  Ioh 

■ofl  Ml  J  tn.si.fol  jSIuo*  I  toftooob  l*»rfj  eoaaftXr*  <siil 

xt&ueiH  *XXaoX@oX  tfoi-riw   .noHata   aooo*  fr«.".dditf   art*,    la  attJoflftfO  «la-Tl 

fcowttftiflO'tfo   &**    fBlXod  ■»«!■■ 

dtooft  ofi  ■■,>n?..l*  to  fioJ .  lai»«e-CK>o:  art*  *o*^  fcOi!o«*i 

fllgoo*  feife  fXXaflit  I  fooq  oo  £**»Xa  adl  aotfa*       .ijnlrf&isswcqfi  oow  llJUrtf 

&*  '  '  r.Ko|y»©»ft  ooc*oo<»  #1   «jtouX*  «1 

aifl  to  wolv  »1  »X  ui-fw  ootf  **fil!Mii*0"wn9  orf*  at 

btw-  »©  ©Jtt   OB*  ft!***  m*?0O«rt#Wtl 

or.  *God   lad*    tfioJ.<»owo  to    ,iooo;oo 

jflfo*  aril  awsfc  rfttroa  j?ec r   el  ino^»a»6  *f»1  aXofioooosl  0*w  Ji  ololola 

•■?torf  ?  nroo  •*»  o*  o*fc  o**rf*  otoMB 

^dtfiriito  to  J&v0*$  t^ooil  »  a»w  ««o4?       .nasAo*  to  nellfooo  o  oil 

mm  An*  1*3  to  Ort IJT   otft  a&  loav  <i«t  o*  10/; 

'  tJtOOf*    *Af    boa    «*Xo<?   Odl    OMOVlOtf  OeKOMtf   OftOO 

$u  «rf»  ,fea»   tXX»i  ttao  oj«i  oott  toot  T  »  aoXoo 

1001   Odl   «Ml   OOOfitalfe   9411   ft  WOT*    «ta»   »dl   to 

nonloln  o*W  >..-.v  aMoatl  *f!»  sort  l»ot  xi»   ,/ooitv  movl  ortl  ol  oXotoi** 
odf     »*  aolog  on  #*9W  »*iodT  tot  to  inlac 

HMI   Uliv   «Of>«<Xf  1»  sioflil  Oill   aoaaono  JtXavOftia 

111    0*50XtW   »**«    0.1  I    lOfl   OJ  .10   «    (3X1 M    Oifl 

»iaa»  oor#  ntettv  tXaatoM  $fljituf-.  itioittfv 

a •  *rii  d«l«Xo*v  taoftoatofc  1*4*  ooXIaloft  olo«t 

XlTmlittMnv  -i  ok*  fcooooo  ovoJf  ftXaoo  •«  «tafffuia  elowa  ffl  oowoaio  aav  valv 

:-!ifojf»  tftiantoiol  of  ta&tc  ni  7*9*0';  to  nelllaoq  «  «1  tXao^ari  oooXo  ol 

*©0  aaw  «i«t  » 
. 
•    .1   (oa  ft-  -  Ma   «M41  fiooil  el  .feow<iO  Oaw  IMOftOOOA 

ta  #rfl  '  ■   ai««i> 


10 

In  this  r^fsrt,  even  though  the  crossing  wa«  so  laid  out  and  the  signal 
system  so  constructed  th.it  it  van  reasonably  to  bt  expected  that 
decedent  would  so  a  roach  ths  crossing  to  see  if  ©  train  vers  coming, 
still,  the  legislative  ouroose  in  enacting  the  brush  statute  was  to 
insure  to  the  public,  using  that  crossing,  the  benefit  of  a  clear 
view,  in  addition  to  any  other  warning  devices  which  the  railroad 
night  erect.   That  defendant  violated  the  statute  is  sustained  by 
the  facts  in  evidence,  as  well  as  .eing  the  fixed  law  in  this  ease 
by  the  decision  of  the  Supreme  wourt,   (aoodrlgAv.  2ES^M#  sj&ES*  ) 

there  is  ample  evidence  in  the  record  from  disinterested 
witnesses  from  which  the  jury  could  find  th&t  decedent  and  her  bicycle 
were  in  a  stationary  position,  near  the  east  rail,  for  a  period  of 
IS  to  M  seconds  before  she  wss  struck.   It  is  contended  that  the 
failure  of  the  motorman  to  see  decedent  standing  at  the  crossing, 
or  his  neglect  to  vara  her  of  her  ganger,  if  he  did  se®  her,  was 
negligent.   It  does  appear  that  the  weight  of  the  evldenoe  supports 
plaintiff* s  position.   There  is  a  question  as  to  when  the  aotoraan 
saw  decedent.  If  he  saw  her  as  soon  as  he  rounded  the  curve  at  Scott 
Avenue,  he  was  negligent  in  not  blowing  his  whistle  in  tine  to  warn 
her.   There  is  also  some  conflict  as  to  when  the  whistle  was 
actually  blown,  All  of  defendant* s  witnesses,  it  seems,  conceded 
that  no  whistle  was  blown  until  the  train  was  150  feet  from  the 
crossing.  Indeed,  all  the  evidence  shows  negligent  failure  to  blow 
the  whistle  in  time  to  avoid  the  accident.  If  the  motorman  did  not 
see  decedent  until  he  %?as  almost  upon  her,  it  was  because  his  view 
of  the  crossing  was  obstructed  by  the  trees  and  shrubbery.  These 
facts  were  before  the  Jury  and  it  was  for  the  Jury  to  sey  whether 
the  motorman  properly  signaled.   The  fact  is  that  the  motorman 
failed  to  blow  his  whistle  while  decedent  wsi  stationary  at  the 
crossing  for  18  to  30  seconds,  and  can  i,e  accounted  for  in  thre©  «aya; 
first,  he  wasn't  looking;  second,  he  saw  her,  but  still  failed  to 
warn  her;  third,  he  was  pr<*vent*d  from  seeing  her  by  the  trees  and 
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shrubbery  wnich  were  admittedly  on  the  right  of  way  In  violation  of 
statute.  It  would  appear  from  the  f*ets  that  the  greater  weight  of 
the  evidence  indicates  that  there  was  negligence  In  not  living  the 
required  warning. 

The  next  thing  we  hare  to  oonslder  is  the  speed  cf  the  train 
at  the  time.   The  rste  of  speed  at  which  a  train  may  be  operated 
depends  on  the  oeculi a.r  facts  of  each  individual  case,  and,  whether 
or  not  s  given  rate  of  speed  is  negligent,  is  a  question  of  fact  for 
the  Jury,  unless  the  court  is  of  the  opinion  th&t  as  a  natter  of  law, 
under  the  facts  of  the  partioul&r  c?  se,  no  reasonable  Jury  could 
find  the  speed  unreasonable.   ( Uandon  v.  Chicago  *  Q.  T. fty.  92  111. 
App.  21S;  Cleveland  v.  Cleveland.  C.  0.  &  St.  L.  Ky..  1S9  111.  &pp. 
157;  Brundeere  v.  Chicago.  B.  &  a.  m.  h..  245  111.  App.  440. )   It 
appears  from  the  evidence  th  t  all  witnesses  who  testified  estimated 
the  speed  of  the  train  to  have  been  at  least  40  wiles  per  hour. 
Several  witnesses,  including  defendant's  trainmen,  estimated  the  speed 
at  40  to  45  miles.   while  this  eoeed  may  be  safe  at  some  crossings, 
the  Jury  might  oroperly  have  found  that  such  speed  was  not  reasonable 
in  this  ease  where  children  customarily  clayed  in  a  park  adjacent  to 
the  right  of  way,  where  the  view  was  obstructed,  the  warning  signals 
confusing,  and  where  no  warning  was  given  by  blowing  a  whistle. 
Considering  these  f&ets,  which  are  of  course  matters  for  the  jury,  and 
which,  no  doubt,  were  considered  by  it  in  reaching  the  verdict  of 
guilty  and  assessing  plaintiff* s  damages  in  the  sum  of  Five  thousand 
dollars,  we  find  no  reason  for  disturbing  the  Jury's  verdict. 

Likewise,  the  cueition  whether  a  child  of  eleven  years  of 
age  is  guilty  of  contributory  negligence  is  a  question  for  the  Jury. 
The  decisions  in  this  state  lay  down  the  rule  that  whether  a  child 
between  the  ages  of  7  and  14  is  guilty  of  contributory  negligence  in 
a  particular  case,  is  an  open  oueetlon  of  fact  and  must  be  left  to 
the  Jury.   The  Jury's  verdict  on  this  oueetlon  should  stand.   Aside 
from  the  foregoing  rule,  it  is  contended  that  there  was  ample  evidence 
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In  the  record  to  show  that  decedent  exercised  that  degree  of  care 

which  a  child  of  her  age,  capacity,  Intelligence  and  experience  would 

have  exercised  under  the  sane  or  similar  circumstances,  and  It  Is 

urged  by  olalntiff  that  on  the  evidence.  It  was  for  the  Jury  alone  to 

decide  whether  decedent  v&r  #uilty  of  contributory  negligence, 

citing  ^4fi«gftJL^t©jL„t„^  ▼.  -.e^rcojft,  104  111.  586,  and  „lgA».  *>«. 

M»   *\  lawlor.  289  111.  821,  and  other  cases. 

The  real  Question  which  we  ought  to  consider  in  this  matter 

Is  whether  a  new  trial  may  be  granted  where  the  questions  have  been 

submitted  to  the  jury  to  determine  the  weight  if  the  evidence  and 

credibility  of  the  witnesses.   At  suggested  in  People  v,  Hanisoh. 

381  111.  466,  the  Jury*s  verdict  may  not  be  lightly  set  aside,  The 

court  there  saldj 

■  hatever  may  be  the  rule  in  certain  other  Jurisdictions, 
we  firmly  adhere  to  our  often-asserted  bsllef  that  it  is  the  orcvinoe 
of  the  Jury,  alone,  to  determine  the  weight  of  the  evidence  and  the 
credibility  of  the  witnesses.   If  it  were  not  so  there  would  be  little 
use  for  the  Jury  system.  The  Jury,  as  a  fact-finding  body,  is  of 
such  Importance  that  an  abridgement  of  its  functions  in  this  ragrrd 
and  an  anvroprlation  of  them  by  the  judges  would  mean  the  forsaking 
cf  a  valued  tradition  in  our  system  of  jurisprudence.   Ths  utmost 
caution  should  be  exercised  not  only  by  the  trial  courts  but  by  the 
reviewing  courts  to  uphold  the  sanctity  of  the  trial  by  jury." 

»••  *!«©  ?WfU  *.  Hjchftrdeon,  ••■  KUU  A»p.  569. 

The  defendant,  however,  cites  q&vla  v.  fteter,  %7&   111.  App. 

-308,  on  the  Question  of  whether  or  not  there  was  an  abuse  of 

discretion  on  the  part  of  the  trial  court  in  granting  a  new  trial, 

where  the  court  said; 

"In  passing  MM*  the  merits  of  the  instant  contention  it 
must  be  borne  in  mind  that  this  is  an  appeal  from  an  order  of  the 
trial  court  granting  a  new  trial.   If  Judgment  had  b®en  entered  upon 
the  verdict  and  the  appellees  were  her*  claiming  that  the  evidence 
did  not  warrant  the  verdict,  the  question  of  the  oreponderanee  of 
the  evidence  would  not  arise  in  this  court  snd  vm  would  not  be 
warranted  in  disturbing  the  verdict  of  the  Jury  unless  the  verdict 
was  clearly  against  the  manifest  weight  of  the  evidence.   But, 
under  the  new  rraotice  Act  .  .  ,  this  ftpptml  concerns  the  action  of 
the  trial  court  in  granting  a  new  trial.   •  trial  court  has  more 
latitude  than  this  court  in  passing  unon  the  verdict  of  the  Jury. 
;he  ?l  low?,  nee  ^>r  refusal  of  a  new  trial  upon  the  weight  of  the 
evidence  is  peculiarly  within  the  discretion  of  the  trial  court  and 
he  io  warranted  in  granting  a  new  trial  if  a  1<  lntlf  f  has  failed 
to  sustain  his  claim  by  a  preponderance  of  the  evidence.  In  passing 
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upon  the  ouestion  as  to  whether  w   not  the  trial  court  in  such  case 
was  Justified  In  granting  a  new  trial,  we  must  bear  in  mind  that 
there  ere  sany  things  which  a  trial  judge  observes  on  a  trial  th&t 
do  not  appear  froa  the  printed  record,  -  the  aooearanea  of  a  witness, 
hia  or  her  manner  of  testifying,  and  other  circuaat?noes  that  greatly 
aid  the  trial  court  in  determining  the  credibility  of  a  witness 
end  the  weight,  if  any,  th?  t  should  be  attached  to  hie  or  her 
testimony." 

However,  in  considering  this  ease,  the  allegations  in  the 
complaint  of  negligent  acts  on  the  oart  of  the  defendant  must  be 
considered,  and  also  as  to  whether  rlalntiff  has  sustained  any  one  or 
■ore  of  the*.   Frost  the  esses  called  to  our  attention  the  rule  seams 
to  be  that  a  new  trial  should  not  be  granted  unless  the  verdict  is 
manifestly  against  the  weight  of  the  evidence.   e  are  of  the  opinion 
that  the  court  erred  in  granting  a  new  trial  on  the  facts  and  iseues 
here  involved,  and  are  of  the  opinion  that  plaintiff's  case  wee 
supported  by  a  preponderance  of  the  evidence.   This  conclusion  we 
have  carefully  considered  and  under  the  t   cts  and  circumstance*,  as 
detailed  by  the  witnesses  and  exhibits  offered,  we  conclude  thst  there 
was  such  a  preponderance  of  evidence  for  plaintiff* a  case  which  did 
not  Justify  the  trial  court  in  granting  a  new  trial. 

Objection  was  aade  to  the  admission  and  exclusion  of  certain 
evidence,  a  section  foreman  eaployed  by  defendant  -was  -reduced  for 
the  purpose  of  showing  that  no  brush  or  shrubbery  wks  out  at  th^ 
scene  of  the  accident  before  defendant^  photographs  were  taken, 
He  made  certain  reports  of  the  work  done  by  himself  and  his  crew; 
he  used  these  reoorte  to  refresh  his  reoollectlon,  and  having  refreshed 
his  recollection  testified  in  full  es  to  the  work  done.  The  reports 
were  then  excluded,   in  regard  to  writings  used  to  revive  recollection, 
it  is  said  in  lgaere  on  tiling  t|  3rd  ML  vol.  Ill,  aec.  763,  p.  112, 
"That  the  offering  party  has  not  the  right  to  treat  It  as  evidence, 
by  reading  it  or  showing  it  or  handing  it  to  the  Jury,  is  well 
established."  In  Pavlt.  v.  Michigan  Central  ,  K   »e..  MM  III.  355, 
it  was  said  that;  "The  entries  in  the  book  aeot  by  the  car  inspector 
who  examined  the  draw-bars  and  couplers  oa  the  day  of  the  aooldent 
were  properly  excluded  froa  the  Jury,  a  witness  for  plaintiff  in 
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error  was  permitted  to  testify  ss  to  all  the  facta  contained  in  the 

entries  and  was  peraitted  to  refresh  his  memory  froa  the  sntrlee  made 

by  hia  in  the  book  kept  by  hia.   Che re  is  no  rule  of  eTidenoe  making 

such  entries  adalsaible  where  the  making  of  thea  Is  in  no  way  brought 

la  ie?ue.   They  were  m»de  after  the  accident  and  were  self-serving 

dee 1a rations." 

There  is  else  a  contention  made  by  defendant  thst  there  was 

error  in  ssdaittlng  in  evidence  Plaintiff's  exhibit  3.  This  shotograph 

was  adaltted  with  the  following  instruction  to  the  Jury; 

"Mow  I  would  like  to  oomsnent  that  in  th  t  botograph  there 
is  a  superiaposed  -  well,  thst  is  in  the  photogrstsh  itself,  the 
picture  of  boy  and  a  bicycle.   It  apresrs  that  the  ribune  ^eoorter 
froa  the  witness  stand  stated  that  a  policemen  indicated  to  hia  the 
position  of  the  bicycle  and  the  little  girl  at  the  tlae  of  the 
seel  ent.  How,  the  Jury  is  to  disregard  entirely  the  oosltion  of 
the  bioyele  and  the  boy  in  the  ieture,  because  the  position  of  the 
bicycle,  as  told  to  the  ?ribuae  " ©sorter  by  the  oolieem&n,  is  not 
evidence,  the  policeman  not  having  been  an  eyewitness  to  the  accident. 
Therefore,  I  aa  letting  this  photograph  go  into  evidence  with  the 
adaonltlon  to  the  Jury  thst  they  ere  to  disregard  entirely  the 
position  of  the  bicycle  and  aleo  the  persons  sh^wn  in  this  photograph, 
and  it  is  adaltted  merely  for  the  purpose  of  showing  the  ohysleal 
surroundings. * 

This  photograph  was  the  only  photograph  showing  the  condition  of  the 

brush  and  shrubbery  which  was  taken  the  esjen  day  as  the  occurrence, 

defendant's  photographs  having  been  taken  five  days  later  and  there 

was  evidence  by  disinterested  witnesses  that  these  pictures  did  not 

correctly  show  the  condition  of  the  brush  and  shrubbery  at  the  tiae 

of  the  occurrence  because  it  had  been  out  down  in  the  intervening 

period.   Defendant's  own  witness  testified  that  on  July  -4th  (the  day 

after  the  occurrence)  his  orew  were  aowlng  grass  along  this  stretch. 

The  nurpoee  of  evidence  being  to  get  at  the  truth,  all  evidence  and 

particularly  photographic  evidence  which  protrays  the  condition  as 

it  ?ae  at  the  moment  of  the  occurrence,  should  be  admitted  unless 

there  is  some  compelling  reason  in  law  or   logic  for  keeping  it  out. 

There  aeeas  to  have  been  other  evidence  of  witnesses  familiar  with 

the  right  of  *ay,  who  testified  that  the  photograph  correctly  portrayed 

the  conditions  of  the  shrubbery  at  the  tiae  of  the  accident.   Froa 
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what  appears  In  the  record  the  court  did  not  err  in  admitting  the 

photograph, 

The  defendants  contend  that  there  are  certain  errors  in 

giving  instructions  recuested  by  olslntiff  and  call  attention  to  the 

following  instruction; 

•If  you  believe  ut>en  i  nee  of  the  evidence  that 

on  or  about  July  3,  1937,  Prances  Goodrich  *ms  struck  end  killed  by 
a  train  of  the  defendant;  and  if  yow  believe  ths?t  the  death  of  the 
said  Frsnoes  Goodrich  was  proximately  eauaed  by  the  negligenee  of  the 
defendant  as  charged  in  the  complaint,  then  if  you  also  find  that 
Frances  Goodrich  w%e  both  before  and  at  the  time  of  the  accident  in 
the  exercise  of  ordinary  care  for  her  ovn  safety,  you  should  find 
the  defendant  guilty." 

Defendant  seriously  contends  that  the  giving  of  similar  instructions 

has  been  repeatedly  held  reversible  error  and  cannot  be  cured  by  other 

Instructions  f  l*en  by  the  court.  Upon  this  question  it  is  veil  to 

observe  the  statements  nade  by  counsel,   l&intlff's  counsel  stated 

to  the  Jury  *■*•  claim  in  this  case,  and  we  expect  to  orove  to  you, 

that  the  accident  was  caused  in  a  large  part,  if  not  entirely,  by  the 

fact  that  there  was  a  dense  thick  growth  of  bushes  and  shrubbery  and 

undergrowth  right  on  the  south-east  corner,  which  obstructed  the  view 

of  anybody  here  (indicating)  looking  south,  and  which  we  elela 

obstructed  the  view  of  the  motormam  looking  north,*  defendant* s  counsel 

stated;  "The  charge  of  negligenee  in  this  declaration  is  -  or  oompleint, 

rather,  that  we  ran  and  operated  this  trvln  at  a  high,  negligent, 

dangerous  rate  of  speed.  That  is  one  charge.   The  second  charge  is  that 

we  didn't  blow  a  whistle  when  approaching  the  crossing",  Xt  would 

atsoear,  therefore,  that  the  jury  was  informed  of  the  acts  of  negligence 

charged,  and  that  the  case  was  tried  upon  the  issues  presented.   In  the 

case  of  Dickson  v,  iwlft  Cp..  P58  111,  6£,  it  was  said; 

"It  has  never  been  considered  reversible  error  to  r«?f«r  the 
Jury  to  the  declaration  unless  they  re  required  to  determine  a 
question  of  law  as  to  what  sr«   the  material  allegations.   (£r§ll£ra&l 
it  ▼•  fcVfens.  216  111.  529),* 

In  BelfJULs,  v.  Perlng  ^oal  CoBf  24*   111.  M,  vher*  plaintiff  in  error 

eomolainod  of  an  instruction  given  bv  the  court  to  the  effect  that 

defendant  in  error  could  recover  if  the  case  was  oroved  ss  alleged 
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la  the  declaration,  the  court  said;  "while  the  practice  of  giving 
such  an   instruction  is  not  to  fee  commended,  it  Is  not  reversible 
error  vhere  every  count  in  the  declaration  contains  the  necessary 
allege t lent  for  recovery.*  in  the  Instant  ease  defendants  counsel 
elesrly  indicated  to  the  Jury  the  charges  th*t  were  aad©  at  t©  the 
operation  of  the  train  at  a  dangerous  rate  of  speed  and  failure  t© 
blow  a  whistle.  Although  we  do  not  altogether  agree  with  the  fow 
•f  the  instruction,  we  ere  of  the  opinion  th»t  defendant  it  in  no 
position  to  object,  having  reived  lte  right  to  do  eo  fey  waiting  a 
etatement  to  the  Jury  advising  thea  of  the  Vtlegstions  of  negligenoe 
charged. 

There  is  ale©  some  ©osrolaint  aad©  at  to  laproper  conduct 
of  leintiff*8  counsel,  feut  we  have  carefully  considered  the  natters 
©oa?lain«d  of  and  are  of  ©pinion  that  there  is  nothing  here  which 
would  justify  a  new  trial.   There  was  no  recuest  that  a  Juror  fee 
withdrawn,  but  the  outcome  of  the  oauee  m s  sufealtted  to  the  Jury, 
and  under  the  circumstances  the  defendant  is  not  in  a  position  to 
•©•plain.  A  party  having  speculated  as  to  the  out cone  of  the  cause 
and  having  sufealtted  the  cause  to  the  jury,  is  not  later  in  n 
position  to  coaplain.   (C.  a  £f  3.  B.  Co.  v.  Meonh.  1«3  111.  305; 
tfattaa  V.  pataU  Kdwt  Kpt,   jr?  Ins,  Co...  287  111.  App.  £84.) 

A©  to  the  verdict  feeing  ©Massive,  this  was  a  wrongful 
death  esse  wherein  the  verdict  was  for  5,030,00.  *he  aether  of 
dee©d©nt  testified  th&t  decedent  was  a  normal,  h?«lthy,  alert  child 
©f  eleven  ears  who  ran  errands,  participated  In  household  actlvitiee 
and  did  all  she  could  to  help  in  thea.   Verdicts  for  the  full 
statutory  aaxlaua  of  10,00"  have  been  upheld  in  oases  involving  the 
wrongful  death  of  minors  (Petrovlo  v.  City  of  Chicago.  251  111.  *•» • 
548.  *»*  £SS4a&  *.  ^itv  of  Chloago,  321  111.  -41),  and  we  are  of 
the  opinion  that  this  oolnt  should  not  fee  urged  as  a  ground  for 
new  trial. 
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After  careful  consideration  of  the  questions  called  to  our 
attention,  we  are  of  the  opinion  th?  t  the  trial  court  wes  in  error 
In  sustaining  the  action  for  nev  trial.   therefore,  the  order  granting 
a  new  trial  is  reversed  and  the  cause  reasnded  *ith  dir«etion«  that 
the  trial  court  enter  judgment  for  the  pl&lntlff  on  the  verdict  of 
the  jury  with  interest  at  bi   per  annua  fro»  the  dste  of  the  verdict, 
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thie  ia  an  aetioa  andar  tha  Rma  Shop  *at  for  injurlae  to 
plaintiff •«  paraon.     la*  jury  feand  fer         Ittttff  and  a«ia»»ad  aor 
daa#ga»  at     1,500.00.     Tha  aoart  antarad  ja&gaant  oa  tha  aardlot 
against  bath  aafandant*  and  thay  h**#  appsalsd. 

Th«  dafandxntf   aaalt  a   raanrsal  of  tha  Jud^nant  on  tha 
groands  thst  tha  nanifatt  waigfet  af  the  avl<2anoa  that**  tha  plain- 
tiff  did  not  axaraisa  dua  «ara  for  bar  safety;   tn  t  they  ware 
deprived  of  «  fair  trial  fey  laprooor  argument  of  plaintiff »•  eounsel 
find  the  giving  of  a  prejudicial  instruction;   »nd  that   tha  aa«t.-gaa 
ara  eaeeesire.     It  la  not  disputed  th*t  tha     Uintltt  vnn  lnjared 
or  th  t  her  as?all*nt'R  eondnst  aai  n  t   justified. 

laintiff,   a  aothar  31  ye  rs  old,   valhed  to  tha  Sahalr 
Lienor     tore  et  about  midnight  -atarday,   July  16,   IfSt,   aftar  tha 
had  drank  a  glass  af  beer  with  her  brother  at  a  tairara.     In  tha 
tten  she  net  I  frlaad  Janes  Hill  and  othar  friende  of  his,  at 
whose  labia  aha  ?«t  and  had  anothar  driak.      In  the  front  part  of 
tha  store  there  wae  a  s»*ll  te'  r,   at  which  individual  smrehasee  were 
and*  and  *t  tha  and  of  whieh  a  partition  divided  tne  front  fron  tha 
roar  in  which  vara  sbout  It  or  SO  table*  with  four  seats  at  a  table. 
In  thi»  ^art  of  tha  store  patrons  were  served  snd  hara  tharo  was 
d&aoiag.     Oa  tha  aight  in  oaastion  nest  af  tha  tablaa  were  occupied. 
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vhertly  eftsr  -Isintiff  9*t*r*$   &nd  vftll*  sis*  end  Hill  were  til&lng 
In  *  passageway  to  list  only  lavatory  la  the  8tor#,  a  flfnt  started 
between  plaintiff  and  another  wen&n  patron  who,  the  yvldenee  Indicates, 
vat  lntoxie&ted.   The  wea&n  in  massing  r  >lalntlf  f  s*tS:.;.>*<J  en  tot 
latter**  foot  and  plaintiff  «ad*  it  sharp  resark  to  her  which  was 
returned  fey  a  blow  froa  the  weasn.   Plaintiff  struck  bank  and  shortly 
thereafter  was  attacked  ana  staboed  with  a  knife  held  in  the  hand  of 
the  other  *©*an.  Hill,  in  sn  effort  to  aid  nlalntlf f ,  eo«a*aeed 
throwing  tables  and  eaeJfcfce  and  in  the  ensuing  confusion,  th#  assall&nt 
end  her  sale  eoapanloa  van  *?■•*<  rs  to  have  furnished  tii*  fcnifs, 
escaped.  Later,  plaintiff  bleeding  from  wound e  in  her  chest,  thigh 
and  side,  was  helped  into  s  taxieab  and  t*ksn  to  tfee  frewidant  Capital, 
and  fro*  there  fey  naltat  to  the  bounty  Hospital. 

efend^nte  eontend  that  the  evidence  shewed  that  plaintiff 
had  been  arguing  with  1111,  praapted  the  liepute  vlth  her  aeeallant 
bjr  i  slugs.]*  and  profane  remark,  willingly  participated  in  the  affray 
which  followed,  was  not  an  innocent  party,  and  should  not  recover. 
The  Jury  heard  the  conflicting  stories  of  the  occurrence 
and  ve  eannot  say  tb&t  plaintiff  by  any  conduct  attributed  to  her 
by  aither  side,  gave  sufficient  provocation  to  her  aeinilant  for 
either  the  blow  or  *  tabbing*   fbe  Jury  found  by  its  verdict  that 
plaintiff  use  in  the  exercise  of  due  oare  for  her  own  safety. 
eannot  eay  that  the  aanlfeet  *  si  pM  if  the  evidence  shows  otherwise. 

The  defendant  eeaplalns  ef  the  conduct  of  plaintiff's 
counsel  in  arguing  to  the  Jury.  He  saya  Hi1  eouneel  alestated  the 
law  and  that  the  court  by  overruling  defendant* 0  objections  confirmed 
the  elect* tenants*  The  objections  are  to  rsfereneae  asde  by  plain- 
tiff's eouneel  to  the  testimony  of  I  court  reporter,  of fared  for  the 

ir ■■  ose  of  lapeeeblng  plaintiff.   risintlff*  counsel  argued  that 
fairness  would  have  required  tha  witness  to  reed  from  his  shorthand 
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notes  what  was  formerly  Ma4  by  plaintiff.  It  i«  evident  frea  a 

consideration  of  the  satire  *rgu»ent  cjtf  from  guaations  and  &aewer* 

la  the  r«oerd,  upon  which  the  disputed  srguaent  la  based,  ih«t 

counsel's  Plfillf  l  Mag  net  intended  as  a  statement  of  law  upen 

the  proper  methods  of  iuoesohment,  but  to  call  the  attention  of   the 

jury  to  the  mnmr   In  which  the  witness  answered  counsel's  n-ttestloau 

r&ther  from  memory   th/*n  from  hie  noisa.   *  find  the  court  ruled 

correctly  sad  thrt  defendants,  were  not  prejudiced  by  this  referenes. 

Plaintiff1 a  counsel  else  In  hie  argument  said  that  the  defendant,  la 

f*iraee»,  aheuld  have  submitted  to  "Uintiff  for  her  signature,  the 

transcript  of  her  former  testimony  before  using  it  si  an  instrument 

of  impeachment.  The  impeaching  testimony  included  contradictions 

in  plaintiff •«  i>sst  and  present  testimony  relating  tc  what  she  drank 

before  the  altera»tionf  the  age  cf  her  assailant  and  whether  cha 

Hill 
staggered;  whether  her  friend/had,  just  rrlor  to  the  altercation., 

danced  with  another  rersan;  end  whether  she  had  the  name  and  address 

cf  the  man  who  took  her  to  the  *'rovi<lent  Hospital.  The  trial  court, 

after  a  dieeueaien  between  counsel  &n«l  ths  court  on  this  point 

during  laintlff's  erost-axenlaatlon  of  the  court  reporter,  sustained 

defendant's  objections  to  oueetleas  about  the  absence  of  plaintiff's 

signature  on  the  transcript.  The  court  having  sustained  objections 

to  ths  «ueationa,  should  have  sustained  the  objection  tc  the  argument 

based  thereon.   Hi  cannot  see  th>t  the  argument  si  ad  the  ruling  cf 

ths  court  heel  ths  grave  effect  which  defendants  claia.  plaintiff's 

counsel  ves  talking  of  falracs*,  net  law,  and  the  court  by  its 

ruling  could  not  have  conf I raed  anything  acre  than  counsel's  idea 

of  fairness.  W§   hsve  concluded  from  s  consideration  cf  the  lmpeech- 

iag  testimony,  in  the  light  of  all  the  circumstances  if  the  case, 

that  the  defendants  could  not  have  be*n  *#rlou*ly  prejudiced  by  this 

part  of  the  argument,  nor  the  court's  ruling  on  defendant's  objection 

thereto.  Cases  cited  by  the  defendants  on  these  questions  of  the 
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argument  MM  based  ui>^n  a  ais*tf*teiBent  of  the  lax  asee  in  ■•  -rguaent, 

consequently,  tht*  finding  is  not  inconsistent  with  those  eases, 

the  defendants  presented  other  joints  b&sed  on  the  argunent 
laintiff*i>  ©oun*sl,  but  since  no  objections  were  made  thereto 
at  the  trial,  we  shall  not  consider  these  points. 

the  defeno't.nts  finally  MatlM  th  t  the  site  of  the  vardlot 
Indicates  th/ 1  the  Jury  exceeded  the  sllew.vble  clients  of  daaaga 
in  the  ease  md  thai  such  sxcess  wan  probably  brought  about  by  sta 
instruction  ivon  by  the  court  f»n  behalf  of  th*  olaintiff,  whien  set 
forth  section  135  of  the  resi  Nafp  "Ot,  under  which  the  action  we* 
brought.   *he  Inst runt ion  included  this  language  of  the  section i 
"end  for  exemplary  Usages".  Defendants  ar?ue  th*t  the  wilful  *nd 
wanton  count  in  -lsintlff1*  aeaplalnt  had  be<»n  withdrawn  and, 
accordingly,  no  exemplary  dsmagen  were  allowable.   e  tffam*  Bo 
^ther  Instruction  was  given  defining  or  r*f*rrin%   to  exemplary  damages 
end  an  instruction  W*M   rflvcn  which  elesrly  United  the  allowable 
da«£fiss  to  the  prober  elements,   e  cannot  find  that  the  disputed 
words  in  the  instruction  objected  to  probably  impressed  the  Jury  or 
th  t  any  probable  impression  would  survive  the  other  instruction 
given  on  the  uestion  of  damages.  In  Austin  v.  Bass.  211  111.  hngu  1, 
cited  by  defendants,  the  Jury  obviously  aust  have  been  aisled  by  an 
erroneous  instruction  which  misstated  the  b-seis  for  exemplary 
damages,  that  esse  and  the  instant  e».M  sire  not  parallel,  the 
verdict  confirms  our  view  that  the  instruction  was  not  prejudicial 
becsuse  we  believe  the  damages  as  asscseed  *r«   not  excessive. 
Plaintiff  «*J  stabbed  in  the  left  chest,  side  and  thigh  an»3  she 
suffered  theless  of  e  great  deal  of  blood  before  beinf  taken  on 
a  stretcher  to  the  County  itospltel.  Some  of  her  wounds  did  not 
need  stitching,  but  five  of  then  required  27   stitches,  fthn  was  in 
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the  hoapit&l  a  weak,   in  bad  at  hone  a  veek  and  (fas  tr«-:.ted  by 
diatherwy     two  or  thr*«  tines  a  voek  for  &  period  §f   thre?  waaka. 
It  apt>«e.r«  th*t  while  ahe  v«e  not  renting  ti  the  tine  of  the 
incident,   baling  shortly  before  been  laid  off,   *he  vat  &*ked  to 
return  to  verk  two  months  thereafter,   but  w&i  unable  to  resuae  bar 
vork  a*  a  *aid.      %e  bad  worked  for  tha  sane  employer  for  about 
©  yeare,   earning  about    Nl»<9  a  week.      *t  the  tine  of  the  trial, 
vhieh  eoamenned  sera  than  Wo  y*«.r*  after  bar  injury,    aba  «*a 
a till   unnbl*  to  So  the  vork  to  vhieh  she  wee  aeeuatonad.       a 
think  the  danagea  wore  fairly  aeeeeeed, 

For  the   r*asoaa  horain  given  the  judgment  of  the 
Circuit  *&&%  1*  af  rimed. 
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is  an  appeal  from  «  Judgment  frvr  plaintiff  In  an 
ion  for  $«•*£••  to  his  atttonobil*  resulting  fresi  a  collision 
wits  &n  autenobile  traek  at  the  intersection  of     outh  Chi«^.t 
vtimu  and  76th  etraet,   efeiCftj«.       outh     ni«     o  KTWMt  extends 

to*Mi  and  southeast  anrf  7eth  street  eTtenos  east  end  west. 
Jhe  trial  was  by  the  court  vtthout  I  jury  and  the  Judgaent  was 
for     I  4.47. 

Uintiff  testified  th  t  about  l:  J  c  .  .  on  eoeaber  8, 
1940,  aeeen  anled  by  two  iirls,  ha  reva  eouthasst  in  outh  hie  e 
*vanue  and  stepped  at  7fth  str*wt  to  HRll  for  tha  traffic  signal 

l«  to  change;    th  t   south  flMgngt  avenue  is  about  M   feet  wide 
n*l  contain*  street  ear  tracks,   and  at  76th  street  which  is  about 

Mi  via*,    safety  inlands  are  pi  Mil  between  the  ear  tracks 

-he  eurb  at  the  northwest  and  southeast  corners  of  the  inter- 
section;  th*>t  whan  he  itgppgt t  his  ear  vm  on  the  traeks  east  of  the 
••UHHIfl  safety  island j   th*t  he  planned   to  turn  east  in  76th  street; 

while  stepped  he  saw  the   T,ru«k  about  80  feet  away   being  arisen 
in       northwesterly  direction  in  >mt>  venue  b#twe»n  the 

southeast  safety  i*l«nd  and   the  southeast  curb;    th  t  he     rooeeded 
into  the  intersection  when  the  lights  changed  to  neke  the  turn; 

I  aaestftoile  tha  truck  sane   onw»r ',    but  he  did  not  know  how  faet} 
th  t   the  truck  was  still  coaing  tovard  hie  when,   ^fter  remitting 
several  cere  preceding  the   truck  to  ones,   he  saw  Ml  ^opening",   and 
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rx  aaie  a  left  tarn  In  front  of  the  truck;   and  thst  when  the  front  of 
his  ear  vae  a  feet  eaat  ->f  the  line  of  the  southeast  curb  of  south 
Ghlfago  avenue,   its  right  rmr  w.i  struct   by  thn  truek  and  damaged. 
i>  further  tastif led  thst  the  p&venents  ware  elionery  at  the  tiaie 

•r  the  accident. 

One  of   ine  essential  elements  to     l     roved   in  the  ease 
va|  the?  agency  between  the  driver  of   the   truck  and  the  defendant, 
lti  alleged  owner,     fo  iapoae  on  defendant  the  burden  of  showing 
that  the  driver  was  not  it*   agwit,   plaintiff  waa  required  to  make 
iriftS.  iLSli   >roof  th&t  the  defendant  owned  the  truek.       ~   lntiff's 
preef  of  ownership  waa  aeager  and  unsatisfactory,       e  ahall  not, 
too*ev«»r,   dispose  of  thia  t#pi»nl  on  the  ouestion  of  agency. 

t  the  tine  nf  the  aooident,      eotion  69  ef  Article  IX, 
Chapter  93*   3«ith-Hurda  ill.     **v.     t*te.   waa  in  force  and  it   -rovidesi 

*Any  driver  of  ■  vehicle  *  v:  reaching  an  intersection 
with  the  intent  to  sake  a  left  turn  ahell  do  »©  with  oration 
and  vith  due  regard   for  traffic  »     reaching  from  the  opposite 
direction  and  ahall  na\  sake  euch  left  turn  until  he  can  do 
to  with  safety." 

Considering  the  tine  of  the  accident;   type  of  intersection; 
plaintiff* s  view  and  knowledge  of  the  oncoming  truck  and  its 
position;   nnd  the  illiwCTT  P**»»nnts  and  street  oar  tracks,   upon 
vhieh  plaintiff  had  to  start  and  turn  through  an  "opening",  we 
bUieve   that  the  plaintiff  by  failing  to  permit  the  truck  to  pass 
him,  waa  guilty  of  contributory  negligence.     It  follows,   th*r«fore, 
tiat  the  judgment  ■axxxx*xX«xt*Kxx«x*xxxxxxx»*xxrexxxx$axx}cxx|E 

ftxxax  cannot  stand. 

For  the  reasons  herein  given  the  Judgment  of  the  Municipal 
Court  la  hereby  reversed. 

-. 

WU*,,   p.  J,   II      Om,   J.   COnCUR. 


1©  tturtu  tut?  «#uv  tziii  hn&  ;j(ft«n  mil  «x                                 xx 

Htua'    tc  <Hur>  ?M«/ttiro»  »djr  to  will  »<M  1©  Joe  f 

•fr«§.ttA*£  fto*  Jtomr*  on?  v  t*%  ttt&Jk*  *tt   , •»»»▼«  •?■#* 

o«jU  srf*   J  a  v*- '               *w  **n*#.v  JjmW  *«m*«o?  «*orito 

*#*e  #rf*  iii  6  9   «*«*«»/*  laifnoeto  OH*  to  N 

tfaaftaolob  «.d?  fee*  iw  to  *i»vii*.  t-jfi  nat*?***  xw»|f 

1o  ft*ft*f«o  .>JbA*te&  Be  a*e  %<*3«/Jtt 

ejt&M  oi   f>***/«->«n  *•«  '  a  «?£  ft 

a'tti/  »ii*  oaav*?  faafeaatefr  a;  ..JLMI  J£: 

.?«o$0Alai?g«juif  fm»  n  »>*»*«  ««h 
. 

taaoi  ai   *av   .el  I  «»itfH-d.? 

'• 

«*i  6a*  ^jmtsI  ^fllsraecte  art*  to  »3&*JVoaii  Bar  vela  ■•tl 
fleets  -.csiee^J  tao  leaita  Baa  s-tnetfav 

aw   ,*3j«4  i&  Arisen  as  atui  bx&  $fn$*  os   ^^»r! 

8t«^   oi    400"**    »&3    *  lanaa    01    ftfllllal    ^    *tiJ 

,e-  nao  lo  "■, 

xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxtxxxxxxxxxxx 

xxxxx 

ouK  art?  tc   *ii«;<v^«£   »a£  fl#fl-:(  flien.»il  aaoa*:  -jot 

.     -.»jtf  el  #*: 
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